ENROLLED

2005 Legi sl ature CS for SB 940
1
2 An act relating to repeated nedica
3 mal practi ce; amending s. 456.041, F.S.
4 requiring the Departnment of Health to verify
5 i nformati on subnitted by a person who applies
6 for initial licensure, or renewal of |icensure,
7 as a physician; creating s. 456.50, F.S.
8 defining terms; prescribing acts that
9 constitute repeated nedical nal practice;
10 provi ding for review of acts and determni nation
11 by the Board of Medicine and the Board of
12 Ost eopat hi ¢ Medi ci ne; aut horizing the Board of
13 Medi ci ne and the Board of Osteopathic Medicine
14 to require licensees and applicants for
15 licensure to provide a copy of the record of
16 the trial of any nedical mal practice judgnent
17 i nvolving an incident occurring on or after a
18 speci fied date; extending the 90-day
19 requi renent for granting or denying a conplete
20 al l opathic or osteopathic |icensure application
21 to 180 days; anending s. 458.331, F.S.
22 redefining acts of nedical mal practice, gross
23 nmedi cal mal practice, or repeated nedica
24 mal practi ce which constitute grounds for
25 di sci plinary action agai nst a physician
26 anendi ng s. 459.015, F.S.; redefining acts of
27 medi cal mal practice, gross nedical nel practice,
28 or repeated nmedi cal mal practice which
29 constitute grounds for disciplinary action
30 agai nst an osteopathic physician; providing an
31 effective date.
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Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (1) of section 456.041, Florida
Statutes, is anended to read:

456.041 Practitioner profile; creation.--

(1)(a) The Departnent of Health shall conpile the
i nformati on subnmitted pursuant to s. 456.039 into a
practitioner profile of the applicant submitting the
i nformati on, except that the Departnent of Health shal
develop a format to conpile uniformy any infornmation
subm tted under s. 456.039(4)(b). Beginning July 1, 2001, the
Department of Health may conpile the information submitted
pursuant to s. 456.0391 into a practitioner profile of the
applicant subnmtting the infornmation

(b) Bedginning July 1, 2005, the departnent shal

verify the information subm tted by the applicant under_s.

456. 039 concerning disciplinary history and nedica

mal practice clains at the tine of initial |icensure and

license renewal using the National Practitioner Data Bank. The

physician profiles shall reflect the disciplinary action and

nedi cal _mml practice clains _as reported by the Nationa

Practitioner Data Bank

(c)fby Wthin 30 cal endar days after receiving an

update of information required for the practitioner's profile,
the departnent shall update the practitioner's profile in
accordance with the requirenments of subsection (7).

Section 2. Section 456.50, Florida Statutes, is
created to read

456. 50 Repeated nedical nml practice. --
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(1) For purposes of s. 26, Art. X of the State
Constitution and ss. 458.331(1)(t). (4). and (5) and
459.015(1)(x), (4), and (5):

(a) "Board" neans the Board of Medicine, in the case

of a physician |icensed pursuant to chapter 458, or the Board

of Osteopathic Medicine, in the case of an osteopathic

physician |licensed pursuant to chapter 459.

(b) "Final administrative agency decision" neans a

final order of the licensing board following a hearing as
provided in s. 120.57(1) or (2) or s. 120.574 finding that the
licensee has violated s. 458.331(1)(t) or s. 459.015(1)(x).

(c) "Found to have comm tted" nmeans the nmlpractice

has been found in a final judgnent of a court of law, fina

admi ni strative agency decision, or decision of binding

arbitration.

(d) "lncident" neans the wrongful act or occurrence

fromwhich the nedical malpractice arises, regardl ess of the

nunber of claimants or findings. For purposes of this section

1. A single act of nedical nmlpractice, regardl ess of

the nunber of claimants, shall count as only one incident.

2. Miltiple findings of nedical nmlpractice arising

fromthe same wongful act or series of wongful acts

associated with the treatnent of the sane patient shall count

as only one incident.

(e) "level of care, skill, and treatnment recognized in

general law related to health care |licensure" neans the

standard of care specified in s. 766.102.

(f) "Medical doctor" neans a physician |icensed

pursuant to chapter 458 or chapter 459.

(q) "Medical malpractice" neans the failure to

practice nedicine in accordance with the |evel of care, skill

3
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1| and treatnment recodgnized in general law related to health care
2| Licensure. Only for the purpose of finding repeated medica
3| malpractice pursuant to this section, any simlar wongful
4| act, neglect, or default conmitted in another state or country
5[ which, if conmitted in this state, would have been considered
6| nedical malpractice as defined in this paragraph, shall be
7| considered nmedical malpractice if the standard of care and
8| burden of proof applied in the other state or country equal ed
9| or exceeded that used in this state.

10 (h) "Repeated nedical malpractice" neans three or nore
11| incidents of medical malpractice found to have been committed
12| by a nedical doctor. Only an incident occurring on or after

13| Novenber 2, 2004, shall be considered an incident for purposes
14| of finding repeated nedical malpractice under this section

15 (2) For purposes of inplementing s. 26, Art. X of the
16| State Constitution, the board shall not |icense or continue to
17| license a nedical doctor found to have comritted repeated

18| nedical malpractice, the finding of which was based upon clear
19| and convincing evidence. In order to rely on an incident of

20| nedical malpractice to determ ne whether a |icense nust be

21| denied or revoked under this section, if the facts supporting
22| the finding of the incident of nmedical malpractice were

23| deternmined on a standard less stringent than clear and

24| convincing evidence, the board shall review the record of the
25| case and deternm ne whether the finding would be supported

26| under a standard of clear and convincing evidence. Section

27| 456.073 applies. The board may verify on a biennial basis an
28| out-of-state |licensee's nedical nmalpractice history using

29| federal, state, or other databases. The board may require

30| Licensees and applicants for |licensure to provide a copy of

31| the record of the trial of any nedical malpractice judgnent,
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1| which may be required to be in an electronic format, involving
2| an incident that occurred on or after Novenber 2, 2004. For
3| purposes of inplementing s. 26, Art. X of the State
4| Constitution, the 90-day requirement for granting or denying a
5| conplete allopathic or osteopathic licensure application in s.
6| 120.60(1) is extended to 180 days.

7 Section 3. Paragraph (t) of subsection (1) and

8| subsections (4), (5), and (10) of section 458.331, Florida

9| Statutes, are anended to read

10 458.331 Grounds for disciplinary action; action by the
11| board and departnent.--

12 (1) The followi ng acts constitute grounds for denia
13| of a license or disciplinary action, as specified in s.

14| 456.072(2):

15 (t) Notwithstanding s. 456.072(2) but as specified in
16| s. 456.50(2):

17 1. Committing medical malpractice as defined in s.

18| 456. 50 Sress—e+r—+epeated—ralpractice—or—thefaitureteo

19| praetice—redicine—withthattevelof eare—skit—and

20| treatrent—whi-ch—isrecegnizedbyareasenablyprudent——simtar
21| physieian—as—beingaceeptableunder——simtar—eoenditiens—and
22| ei+reumstances. The board shall give great weight to the

23| provisions of s. 766.102 when enforcing this paragraph. As
24 — ee” ;

25| {s—net—timtedto—threeor—mpre—<clalnms—for Medica

26| mal practi ce withirthepreviedus—5—year—period+esuttinrgin

27| +rdemmities—beinrgpaid—inexcess—of$560,-600—each—to—the

28| etatmant—in—afudgrent—or——settlerenrt—and—which—ineldents

29| tAvelvednegHgent—conduet—bythephysiciar—As—used—inthis
30 — ee” - i i

31| redieinre—with—thattevel—efeare—skitH—andtreatrent—which
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shall not be construed se—as to require nore than one
i nstance, event, or act.

2. Committing gross nedical malpractice.

3. Committing repeated nedical malpractice as defined

ins. 456.50. A person found by the board to have conmitted

repeated nedical nml practice based on s. 456.50 nmay not be

licensed or continue to be licensed by this state to provide

health care services as a nedical doctor in this state.

Not hing in this paragraph shall be construed to require that a
physi ci an be inconpetent to practice nmedicine in order to be
di sci plined pursuant to this paragraph. A recommended order by
an administrative |aw judge or a final order of the board
finding a violation under this paragraph shall specify whether
the licensee was found to have comritted "gross nedica

mal practice," "repeated nedical malpractice," or"nedica

mal practi ce, " “fat-ture—to—practice—redicinre—wththattevel—of
acceptable—under—simtar—conditions—andecireunrstanrees— or any

combi nation thereof, and any publication by the board nust so

speci fy.

(4) The board shall not reinstate the |license of a
physi ci an, or cause a license to be issued to a person it
deens or has deened unqualified, until such tinme as it is
satisfied that he or she has conplied with all the ternms and
conditions set forth in the final order and that such person
is capabl e of safely engaging in the practice of nedicine.

However, the board may not issue a |license to, or reinstate

the license of, any nedical doctor found by the board to have

6
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1| conmmitted repeated nedical nmlpractice based on s. 456. 50,
2| regardless of the extent to which the |licensee or prospective
3| Licensee has conplied with all ternms and conditions set forth
4 in the final order and is capable of safely engaging in the
5| practice of nedicine.
6 (5) The board shall by rule establish guidelines for
7| the disposition of disciplinary cases involving specific types
8| of violations. Such guidelines may include m ni mum and maxi mum
9| fines, periods of supervision or probation, or conditions of
10| probation or reissuance of a license. "Gross nedica
11| mal practice," "repeated nedical mal practice," and’'nedica
12| nel practi ce, " Faituretopractieceredieire—wththat—tevel—of
13| eare—skitH—andtreatrent—whichis recognizedas—being
14| aecceptableundersiwitareireunstances™ under paragraph (1)(t)
15| subseetion—{10} shall each be considered distinct types of
16| violations requiring specific individual guidelines.
17
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25 Section 4. Paragraph (x) of subsection (1) and

26| subsections (4) and (5) of section 459.015, Florida Statutes,
27| are anended to read:

28 459. 015 Grounds for disciplinary action; action by the
29| board and departnent. --

30

31
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1 (1) The follow ng acts constitute grounds for denia
2| of a license or disciplinary action, as specified in s.
3| 456.072(2):
4 (x) Notwithstanding s. 456.072(2) but as specified in
5| s. 456.50(2):
6 1. Committing nedical G-ess—e+—Frepeated mal practice as
7| defined in s. 456.50 erthefai-luretopractice—-osteopathie
8| medieinewiththattevel of ecare——skilH—andtreatrent—which
9| is—+ecoghizedbyareasenablyprudent—simtar—esteepathie
10| physietanr—as—beingaceceptable—unrder——simtar—econditionrs—and
11| elreunwstanees. The board shall give great weight to the
12| provisions of s. 766.102 when enforcing this paragraph. As
13 — ee” ;
14| is—net—tHmtedto—three—ornore—eclaims—for Mdica
15| mal practi ce withintheprevious—5—year—period—resttingin
16 | inrdemnities—beingpaidin-excess—of $56,000——each+tethe
17| elairmapt—in—afudgrent—er——settterent—and—which—ineidents
18| ipvebved—negHigent—conduct—bytheosteepathiephysieian—~As
19 — ee” -
20| praetiee—esteepathierediecinre—withthatteveleofeare—skitH
21| andtreatrent—whi-ch—isrecegnhizedbyareasenably—prudent
22| simtar—esteepathiephysieian—as—beingaceceptableunder
23| simtar—eonditiens—and—ei+recunstances™ shall not be construed
24| se—as to require nore than one instance, event, or act.
25 2. Committing gross medical malpractice.
26 3. Committing repeated nmedical malpractice as defined
27| in s. 456.50. A person found by the board to have committed
28| repeated nedical mmlpractice based on s. 456.50 may not be
29| Licensed or continue to be licensed by this state to provide
30| health care services as a medical doctor in this state.
31
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1| Nothing in this paragraph shall be construed to require that
2| an osteopathic physician be inconpetent to practice
3| osteopathic nmedicine in order to be disciplined pursuant to
4| this paragraph. A recommended order by an administrative |aw
5| judge or a final order of the board finding a violation under
6| this paragraph shall specify whether the |icensee was found to
7| have committed "gross nedical malpractice," "repeated nedica
8| mal practice,"” or”nedical malpractice, "*“failuretopractice
9| esteepathie—redietnre—withthattevel—ofcare—skitH—and
10| treatrwent—whi-ch—isrecoghized—as—beirng—aceceptable—under
11| simtar—eonditions—and—eireurstanees— or any conbi nation
12| thereof, and any publication by the board shall so specify.
13 (4) The board shall not reinstate the |license or
14| certificate of an osteopathic physician, or cause a license or
15| certificate to be issued to a person it has deened
16| unqualified, until such tine as it is satisfied that he or she
17| has conplied with all the terns and conditions set forth in
18| the final order and that such person is capable of safely
19| engaging in the practice of osteopathic nedicine. However, the
20| board may not issue a license to, or reinstate the |icense of,
21| any nedical doctor found by the board to have committed
22| repeated nedical nmlpractice based on s. 456.50, regardless of
23| the extent to which the |icensee or prospective |icensee has
24| conplied with all ternms and conditions set forth in the fina
25| order and is capable of safely engaging in the practice of
26| osteopathic nedicine.
27 (5) The board shall, by rule, establish conprehensive
28| guidelines for the disposition of disciplinary cases involving
29| specific types of violations. Such guidelines shall establish
30| offenses and circunstances for which revocation will be
31| presuned to be appropriate, as well as offenses and
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1| circunstances for which suspension for particular periods of
2| time will be presumed to be appropriate. The gui delines shal
3| also establish m ni mum and maxi mrum fi nes, periods of
4| supervision or probation, or conditions of probation and
5| conditions for reissuance of a license with respect to
6| particular circunstances and of fenses. "G oss nedica
7| mal practice," "repeated nedical malpractice," and"nedica
8| nel practice, " faituvretopractiece—osteopathieredictnre—wth
9| thattevelofecare—skitH—andtreatrwent—whi-chisrecognized

10| as—beinrg—acceptable—under—simtar—conditions—and

11| erreuwstanees™ under paragraph (1)(x) shall each be consi dered
12| distinct types of violations requiring specific individua
13| gui del i nes.

14 Section 5. This act shall take effect upon becomng a
15| I aw.

16
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