Fl ori da Senate - 2005 (Corrected Copy) SB 18-B

By Senator Al exander

17-760C- 06 See HB 7001

1 A Dbill to be entitled

2 An act relating to the state m ni num wage

3 anending s. 95.11, F.S.; providing periods of
4 linmtations on actions for violations of the

5 Fl ori da M ni mum WAge Act; creating s. 448.110
6 F.S., the Florida M ni mum Wage Act; providing
7 legislative intent to inplement s. 24, Art. X
8 of the State Constitution in accordance with

9 authority granted to the Legislature therein
10 requiring enployers to pay certain enpl oyees a
11 m ni mrum wage for all hours worked in Florida
12 i ncorporating provisions of the federal Fair
13 Labor Standards Act; requiring the mninmum wage
14 to be adjusted annually; providing a formula
15 for calculating such adjustnment; requiring the
16 Agency for Workforce Innovation and the

17 Department of Revenue to annually publish the
18 anount of the adjusted m ni mrum wage; providing
19 criteria for posting; requiring the agency to
20 provide witten notice to certain enpl oyers;
21 provi ding a deadline for the notice to be
22 mai | ed; providing that enployers are
23 responsi ble for maintaining their current
24 addresses with the agency; requiring the agency
25 to provide the departnment with certain
26 i nformati on; prohibiting discrimnation or
27 adverse action agai nst persons exerci Sing
28 constitutional rights under s. 24, Art. X of
29 the State Constitution; providing for civil
30 action by aggrieved persons; requiring
31 aggri eved persons bringing civil actions to
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1 provide witten notice to their enployers

2 all eged to have violated the act; providing

3 information that nmust be included in the

4 notice; providing a deadline by which an

5 enpl oyer alleged to have violated the act nust
6 pay the unpai d wages in question or resolve the
7 claimto the aggrieved person's satisfaction

8 providing that a statute of limtations is

9 tolled for a specified period; providing a

10 statute of limitations period; providing that
11 aggri eved persons who prevail in their actions
12 may be entitled to |iquidated damages and

13 reasonabl e attorney's fees and costs;

14 authorizing additional |legal or equitable

15 relief for aggrieved persons who prevail in

16 such actions; providing that punitive damages
17 may not be awarded; providing that actions

18 brought under the act are subject to s. 768.79,
19 F.S.; authorizing the Attorney General to bring
20 a civil action and seek injunctive relief;
21 providing a fine; providing statutes of
22 limtations; authorizing class actions;
23 decl aring the act the exclusive renedy under
24 state law for violations of s. 24, Art. X of
25 the State Constitution; providing for
26 i mpl ement ati on neasures; designating ss.
27 448.01-448.110, F.S., as part | of ch. 448,
28 F.S.; providing a part title; providing for
29 severability; providing an effective date.
30
31| Be It Enacted by the Legislature of the State of Florida:
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Section 1. Paragraph (d) is added to subsection (2)
and paragraph (q) is added to subsection (3) of section 95.11
Florida Statutes, to read

95.11 Linmtations other than for the recovery of real
property.--Actions other than for recovery of real property
shal | be commenced as foll ows:

(2) WTHI N FI VE YEARS. - -

(d) An action alleging a willful violation of s.
448. 110.

(3) WTH N FOUR YEARS. - -

() An action alleging a violation, other than a
willful violation, of s. 448.110.

Section 2. Section 448.110, Florida Statutes, is

created to read

448.110 State m ni rum wage; annual wage adj ustnment;

enf orcenent . - -

(1) This section may be cited as the "Florida M ni num

Wage Act."
(2) The purpose of this section is to provide neasures

appropriate for the inplenentation of s. 24, Art. X of the

State Constitution, in accordance with authority granted to

the Leqgislature pursuant to s. 24(f), Art. X of the State

Constitution.

(3) FEffective May 2, 2005, enployers shall pay

enpl oyees a m ni num wage at _an hourly rate of $6.15 for al

hours worked in Florida. Only those individuals entitled to

receive the federal m ninum wage under the federal Fair Labor

Standards Act and its inplenenting requlations shall be

eligible to receive the state nini num wage pursuant to s. 24,

Art. X of the State Constitution and this section. The

provisions of ss. 213 and 214 of the federal Fair lLabor
3
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Standards Act, as interpreted by applicable federa

requl ations and inplenented by the Secretary of Labor, are

incorporated herein.

(4)(a) Bedinning Septenber 30, 2005, and annually on

Septenber 30 thereafter, the Agency for Wrkforce | nnovation

shall calculate an adjusted state m ni num wage rate by

increasing the state nmni mum wage by the rate of inflation for

the 12 nonths prior to Septenber 1. In calculating the

adj usted state mni num wage, the agency shall use the Consuner

Price Index for Urban Wage Earners and Clerical Wrkers, not

seasonal ly adjusted, for the South Region or a successor index

as calculated by the United States Departnent of Labor. Each

adj usted state mni nrum wage rate shall take effect on the

follow ng January 1, with the initial adjusted nm ni nrum wage

rate to take effect on January 1, 2006.

(b) The Agency for Workforce I nnovation and the

Departnent of Revenue shall annually publish the anmpunt of the

adj usted state m ni mum wage and the effective date.

Publication shall occur by posting the adjusted state nininum

wage rate and the effective date on the |Internet honme pages of

the agency and the departnent by October 15 of each year. In

addition, to the extent funded in the General Appropriations

Act, the agency shall provide witten notice of the adjusted

rate and the effective date of the adjusted state nm ni num wage

to all enployers registered in the nost current unenpl oynment

conpensati on dat abase. Such notice shall be mnil ed by Novenber

15 of each year using the addresses included in the database.

Enpl oyers are responsi ble for maintaining current address

information in the unenpl oynent conpensati on dat abase. The

agency shall not be responsible for failure to provide notice

due to incorrect or inconplete address information in the
4
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dat abase. The agency shall provide the Departnent of Revenue

with the adjusted state mni nrum wage rate infornmation and

effective date in a tinely manner.

(5) 1t shall be unlawful for an enployer or any other

party to discrimnate in any nmanner_ or take adverse action

agai nst _any person in retaliation for exercising rights

protected pursuant to s. 24, Art. X of the State Constitution.

Ri ghts protected include, but are not linmted to, the right to

file a conplaint or informany person of his or her potentia

rights pursuant to s. 24, Art. X of the State Constitution and

to assist himor her in asserting such rights.

(6)(a) Any person aqgrieved by a violation of this

section may bring a civil action in a court of conpetent

jurisdiction against an enployer violating this section or a

party violating subsection (5). However, prior to bringing any

claimfor unpaid mnimum wages pursuant to this section, the

person aggrieved shall notify the enployer alleged to have

violated this section, in witing, of an intent to initiate

such an action. The notice nust identify the m ni num wage to

whi ch the person aqggrieved clains entitlenent, the actual or

esti mated work dates and hours for which paynent is sought,

and the total ampunt of alleged unpaid wages through the date

of the notice.

(b) The enployer shall have 15 cal endar days after

receipt of the notice to pay the total anpunt of unpaid wages

or_otherwi se resolve the claimto the satisfaction of the

person _aqdrieved. The statute of linmtations for bringing an

action pursuant to this section shall be tolled during this

15-day period. |If the enployer fails to pay the total anpunt

of unpaid wages or otherw se resolve the claimto the

satisfaction of the person aggrieved, then the person
5

CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2005 (Corrected Copy) SB 18-B
17-760C- 06 See HB 7001

1| agarieved may bring a claimfor unpaid nmini num wages, the

2| terms of which nmust be consistent with the contents of the

3| notice.

4 (c)1. Upon prevailing in an action brought pursuant to
5[ this section, aggrieved persons shall recover the full anmpunt
6| of any unpaid back wages unlawfully withheld plus the sane

7| ampunt as |iquidated damages and shall be awarded reasonable
8| attorney's fees and costs. As provided under the federal Fair
9| Labor Standards Act, pursuant to s. 11 of the Portal-to-Porta
10| Act of 1947, 29 U . S.C. s. 260, if the enployer proves by a

11| preponderance of the evidence that the act or om ssion giving
12| rise to such action was in good faith and that the enployer
13| had reasonable grounds for believing that his or her act or
14| omission was not a violation of s. 24, Art. X of the State

15| Constitution, the court may, in its sound discretion, award no
16| liguidated damages or award any ampunt thereof not to exceed
17| an anpbunt equal to the ampunt of unpaid m ni rum wages. The

18| court shall not award any econonic damages on a claimfor

19| unpaid mni mum wages not expressly authorized in this section
20 2. Upon prevailing in an action brought pursuant to
21| this section, aggrieved persons shall also be entitled to such
22| legal or equitable relief as may be appropriate to renmedy the
23| violation, including, without linitation, reinstatement in

24| enploynent and injunctive relief. However, any entitlenent to
25| legal or equitable relief in an action brought under s. 24,
26| Art. X of the State Constitution shall not include punitive
27| danmges.

28 (d) Any civil action brought under s. 24, Art. X of

29| the State Constitution and this section shall be subject to s.
30| 768.79.

31
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(7) The Attorney CGeneral may bring a civil action to

enforce this section. The Attorney General nmmy seek injunctive

relief. In addition to injunctive relief, or in lieu thereof,

for any enployer or other person found to have willfully

violated this section, the Attorney General nay seek to inpose

a fine of $1,000 per violation, payable to the state.

(8) The statute of linmtations for an action brought

pursuant to this section shall be for the period of tine

specified in s. 95.11 beginning on the date the all eged

vi ol ation occurred.

(9) Actions brought pursuant to this section nay be

brought as a class action pursuant to Rule 1.220, Florida

Rules of Civil Procedure. In any class action brought pursuant

to this section, the plaintiffs shall prove, by a

preponder ance of the evidence, the individual identity of each

cl ass nmenber and the individual damages of each cl ass nmenber.

(10) This section shall constitute the exclusive

renedy under state |law for violations of s. 24, Art. X of the

State Constitution.

(11) Except for calculating the adjusted state mninmum

wage and publishing the initial state m ni num wage and any

annual adjustnents thereto, the authority of the Agency for

Workforce Innovation in inplementing s. 24, Art. X of the

State Constitution, pursuant to this section, shall be linmted

to that authority expressly granted by the Leqgislature.

Section 3. Sections 448.01-448.110, Florida Statutes,

are designated as part | of chapter 448, Florida Statutes, and

entitled "Terns and Conditions of Enploynent."

Section 4. |f any provision of this act or the

application thereof to any person or circunstance is held

invalid, the invalidity shall not affect the other provisions
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or_applications of the act which can be given effect w thout

the invalid provision or application, and to this end the

provisions of this act are declared severabl e.

Section 5. This act shall take effect upon becomng a

| aw.
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