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I. Summary: 

This committee substitute (CS) codifies certain provisions relating to the imposition of impact 
fees by local governments.  In addition to providing legislative findings and intent relating to the 
adoption of a local ordinance levying an impact fee, the CS stipulates that such an ordinance 
must, at a minimum: 
 
 Require that the calculation of the impact fee be based on the most recent and localized data; 
 Significantly address affordable housing through waiver, exemption, or payment of impact 

fees, or the establishment of an affordable housing program; 
 Provide for accounting and reporting of impact fee collections and expenditures; 
 Limit administrative charges for the collection of impact fees to actual costs;   
 Require that notice be provided at least 90 days before the effective date of a new or 

amended impact fee; and  
 Address whether credits should be granted for future tax payments and other funding sources.  

 
This CS also removes the $243 million cap on distribution of documentary tax revenues to 
housing trust funds, set to take effect July 1, 2007. 
 
This CS amends section 201.15 of the Florida Statutes.  This CS creates section 163.31801 of the 
Florida Statutes. 

II. Present Situation: 

The Florida Constitution grants local governments broad home rule authority. Specifically, non-
charter county governments may exercise those powers of self-government that are provided by 
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general or special law.1 Those counties operating under a county charter have all powers of self-
government not inconsistent with general law, or special law approved by the vote of the 
electors.2 Likewise, municipalities have those governmental, corporate, and proprietary powers 
that enable them to conduct municipal government, perform its functions and provide services, 
and exercise any power for municipal purposes, except as otherwise provided by law.3 
Section 125.01, F.S., enumerates the powers and duties of all county governments, unless 
preempted on a particular subject by general or special law. Those powers include the provision 
of fire protection, ambulance services, parks and recreation, libraries, museums and other 
cultural facilities, waste and sewage collection and disposal, and water and alternative water 
supplies. 
 
Given these constitutional and statutory powers, local governments may use a variety of revenue 
sources to fund services and improvements without express statutory authorization.4 Special 
assessments, impact fees, franchise fees, and user fees or service charges are examples of these 
home rule revenue sources.5 
 
Statutory Provisions Addressing Impact Fees - Impact fees are a unique product of local 
governments’ home rule powers, and the development of such fees has occurred in Florida by 
home rule ordinance rather than by direct statutory authorization or mandate. Therefore, the 
characteristics and limitations of impact fees are found in Florida case law rather than statute.6 
 
However, there are several statutory provisions that affect the imposition of certain impact fees.  
Section 163.3202(3), F.S., encourages “the use of innovative land development regulations 
which include provisions such as transfer of development rights, incentive and inclusionary 
zoning, planned-unit development, impact fees, and performance zoning.”  
 
Section 191.009(4), F.S., provides that an independent special fire control district that has been 
authorized to impose an impact fee by special act or general law may establish a schedule of 
impact fees, in compliance with standards set by law for new construction, to pay for the cost of 
new facilities and construction. These fees must be kept separate from the other revenues of the 
district and used exclusively to acquire, purchase, or construct the facilities needed to provide 
fire protection and emergency services to new construction. The district’s board is required to 
maintain adequate records to ensure the fees are only expended for permissible facilities and 
equipment. 

                                                 
1 Section 1(f), Art. VIII, Fla. Const. 
2 Section 1(g), Art. VIII, Fla. Const. 
3 Section 2(b), Art. VIII, Fla. Const. See also s. 166.021, F.S. 
4 The exercise of home rule powers by local governments is constrained by whether an inconsistent provision or outright 
prohibition exists in the constitution, general law, or special law regarding the power at issue. Counties and municipalities 
cannot levy a tax without express statutory authorization because the constitution specifically prevents them from doing so.  
See s. 1(a), Art. VII, Fla. Const. However, local governments may levy special assessments and a variety of fees absent any 
general law prohibition provided such home rule source meets the relevant legal sufficiency tests. 
5 For a catalogue of such revenue sources, see the most recent editions of the Legislative Committee on Governmental 
Relations Local Government Financial Information Handbook and the Florida Tax Handbook published jointly by the 
Florida Senate Finance and Taxation Committee, the House of Representatives Committee on Fiscal Policy and Resources, 
the Office of Economic and Demographic Research, and the Florida Department of Revenue. 
6 This information is adapted from the Legislative Committee on Intergovernmental Relations (LCIR) publication Local 
Government Financial Information Handbook, 2002 Edition, p. 25. 
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Section 380.06, F.S., governs developments of regional impact (DRI). 7  If the development order 
for a DRI requires a developer to contribute land or a public facility, to construct or expand such 
facility, or to pay for the acquisition or expansion or construction, and the developer is also 
subject to an impact fee imposed by local ordinance, the local government must establish and 
implement a procedure for the developer to receive a credit of the development order fee towards 
the impact fee for the same need. Also, if the local government imposes or increases an impact 
fee after the development order for a DRI has been issued, the developer may petition the local 
government for a credit for any contribution required by the development order towards the 
impact fee for the same need. This section authorizes the local government and a developer to 
enter into “capital contribution front-ending agreements” as part of a development order for a 
DRI that allows a developer or his or her successor to be reimbursed for voluntary contributions 
paid in excess of his or her fair share. 
 
Court Decisions and Impact Fees - There have been a number of court decisions that address 
impact fees.8 In Hollywood, Inc. v. Broward County,9 the Fourth District Court of Appeal 
addressed the validity of a county ordinance that required a developer, as a condition of plat 
approval, to dedicate land or pay a fee for the expansion of the county level park system to 
accommodate the new residents of the proposed development. The court found that a reasonable 
dedication or impact fee requirement is permissible if it offsets needs that are sufficiently 
attributable to the new development and the fees collected are adequately earmarked for the 
benefit of the residents of the new development.10 In order to show the impact fee meets those 
requirements, the local government must demonstrate a rational nexus between the need for 
additional public facilities and the proposed development. In addition, the local government must 
show the funds are earmarked for the provision of public facilities to benefit the new residents.11 
Because the ordinance at issue satisfied these requirements, the court affirmed the circuit court’s 
validation of the ordinance.12 
 
The Florida Supreme Court addressed the issue of impact fees for school facilities in St. Johns 
County v. Northeast Builders Association, Inc.13 The ordinance at issue conditioned the issuance 
of a new building permit on the payment of an impact fee. Those fees that were collected were 
placed in a trust fund for the school board to expend solely “to acquire, construct, expand and 
equip the educational sites and educational capital facilities necessitated by new development.”14 
Also, the ordinance provided for a system of credits to fee-payers for land contributions or the 
construction of educational facilities. This ordinance required funds not expended within six 

                                                 
7 Section 380.06, F.S., governs the DRI program and establishes the basic process for DRI review. The DRI program is a 
process to provide state and regional review of local land use decisions regarding large developments that, because of their 
character, magnitude, or location, would have a substantial effect on the health, safety, or welfare of the citizens of more than 
one county.  
8 See, e.g., Contractors & Builders Ass’n v. City of Dunedin, 329 So. 2d 314 (Fla. 1976); Home Builders and Contractors’ 
Association v. Board of County Commissioners of Palm Beach County, 446 So. 2d 140 (Fla. 4th DCA 1983). 
9 431 So. 2d 606 (Fla. 4th DCA 1983). 
10 See id. at 611. 
11 See id. at 611-12. 
12 See id. at 614. 
13 583 So.2d 635 (Fla. 1991). 
14 See id. at 637, citing, St. Johns County, Fla., Ordinance 87-60, § 10(B) (Oct. 20, 1987). 
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years to be returned, along with interest on those funds, to the current landowner upon 
application.15 
 
The court applied the dual rational nexus test and found the county met the first prong of the test, 
but not the second. The builders in Northeast Builders Association, Inc. argued that many of the 
residences in the new development would have no impact on the public school system. The court 
found the county’s determination that every 100 residential units would result in the addition of 
forty-four students in the public school system was sufficient and, therefore, concluded the first 
prong of the test was satisfied. However, the court found that the ordinance did not restrict the 
use of the funds to sufficiently ensure that such fees would be spent to the benefit of those who 
paid the fees.16  
 
Recent decisions have further clarified the extent to which impact fees may be imposed. In 
Volusia County v. Aberdeen at Ormond Beach, the Florida Supreme Court ruled that when 
residential development has no potential to increase school enrollment, public school impact fees 
may not be imposed.17 In City of Zephyrhills v. Wood, the district court upheld an impact fee on a 
recently purchased and renovated building, finding that structural changes had corresponding 
impacts on the city’s water and sewer system.18 
 
An ongoing impact fee case, Homebuilders of Metro Orlando v. Osceola County, involves 
Osceola County’s amendment of an existing impact fee ordinance. In this instance, Osceola 
County used data contained in a study it had commissioned and raised the amount of the impact 
fee per dwelling considerably. Plaintiff challenged the methodology and data employed by the 
county in determining the amount of its school impact fee. Initially, the court acknowledged the 
principle that “courts generally defer to the legislative body unless such a determination is 
clearly arbitrary” when reviewing the methodology and data used by a local government.19  
Much of the discussion by the court focused on credits. To avoid having the impact fee exceed 
the cost of the development unit’s share of the improvement at hand, such as a student station, 
credits are given to reflect any other revenue source available and applied to the improvement. 
As a result of the formula contained in the ordinance to calculate credits the developer received 
no credits for taxes paid or future taxes to be paid. In short, because of the serious student station 
shortages, all other existing (and some future) revenue sources would be committed to school 
repairs, renovations and maintenance rather than new capacity. The court found this 
methodology employed by the county to be “reasonable” and “rational.” 
 
Upon rehearing, the court agreed with Plaintiffs that Osceola County had not given them 
adequate credit in the impact fee calculation. In a subsequent order, the court required the school 
district to give Plaintiffs credit for other revenue sources used to fund additional school capacity. 

                                                 
15 See id. at 637. 
16 See id. at 639. Because the St. Johns County ordinance was not effective within a municipality absent an interlocal 
agreement between the county and municipality, there was the possibility that impact fees could be used to build a school for 
development within a municipality that is not subject to the impact fee. 
17 760 So. 2d 126 (Fla. 2000), at 134. Volusia County had imposed a school impact fee on a mobile home park for persons 
aged 55 and older.  
18 831 So.2d 233 (Fla. 2d DCA 2002) 
19 Homebuilders of Metro Orlando v. Osceola County, Case CI-04-OC-1024, Final Judgment at 9 Fla. 9th Cir. Ct. Aug. 5, 
2005. 
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The court accepted the school district’s credit calculations as correct, but deemed it appropriate 
to include interest in the calculation, which the School District had not done. 
 
As developed under case law, a legally sufficient impact fee has the following characteristics: 
 

• The fee is levied on new development, the expansion of existing development, or a 
change in land use that requires additional capacity for public facilities; 

• The fee represents a proportional share of the cost of public facilities needed to serve 
new development; 

• The fee is earmarked and expended for the benefit of those in the new development 
who have paid the fee; 

• The fee is a one-time charge, although collection may be spread over a period of time; 
• The fee is earmarked for capital outlay only and is not expended for operating costs; 

and 
• The fee-payers receive credit for the contributions towards the cost of the increased 

capacity for public facilities. 
 
Impact Fee Trends in Florida - Each year the Legislative Committee on Intergovernmental 
Relations (LCIR) compiles data concerning impact fee revenues reported annually by counties, 
municipalities, independent special districts, and school districts. In 1993, reported impact fee 
revenues in Florida totaled $177 million. Eleven years later, in 2004, impact fee revenues totaled 
$1.07 billion statewide. This growth in impact fee revenues represents a 505 percent increase 
with much of the accelerated growth since the late 1990s. Cumulatively, from 1993 through 
2004, reported impact fee revenues totaled nearly $5.3 billion. As the chart below reveals, impact 
fee revenue collections vary by type of governmental entity. Between 1993 and 2004, counties 
accounted for the largest amount of impact fee revenue collections at $3.5 billion. Municipalities 
follow with $1.2 billion in impact fee revenue collections. Prior to 2002, school districts reported 
very few impact fee revenue collections. Since 2002, however, school districts have become a 
major beneficiary of impact fees with $500 million in impact fee collections. 
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This increase in impact fee revenues is a result of Florida’s rapid population growth, the growing 
number of local governments imposing impact fees and the rising cost of land and building 
infrastructure. The LCIR also reviewed reported impact fee revenues by fee category, i.e., 
transportation, physical environment, public safety, etc., during the same time period, 1993 to 
2004. As a percentage of total cumulative revenues, transportation impact fees represented the 
largest impact fee category, totaling $2.2 billion or 38 percent of the total. Physical environment 
impact fees represented the second largest category, totaling $1.3 billion or 24 percent of the 
total.  
 
When looking at the number of governmental entities reporting impact fee revenues by fee 
category, more governmental entities reported public safety impact fees than any other category, 
followed by the number of jurisdictions imposing physical environment, cultural and recreation, 
and transportation impact fees. Furthermore, a review of the data illustrates that a relatively small 
number of governmental entities account for the majority of impact fee revenues reported in 
Florida. 
 
Florida Impact Fee Review Task Force – In 2005 the Legislature enacted CS/CS/CS/SB 360 
(Ch. 2005-290, L.O.F.) which established the Florida Impact Review Task Force.  The 15-
member Task Force was charged with surveying the current use of impact fees, reviewing 
current impact fee case law and making recommendations as to whether statutory direction was 
necessary with respect to specific impact fee topics.  Based on the testimony and supporting  
documentation received, the Task Force concluded that: 
 

 Impact fees are a growing source of revenue for infrastructure in Florida. 
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 Local governments in Florida do not have adequate revenue generating resources with 
which to meet the demand for infrastructure within their jurisdictions. 

 Without impact fees, Florida’s growth, vitality and levels of service would be seriously 
compromised. 

 Impact fees are a revenue option for Florida’s local governments to meet the 
infrastructure needs of their residents. 

 Because Florida comprises a wide variety of local governments – small and large, urban 
and rural, high growth and stable, built out and vacant land – each with diverse 
infrastructure needs, a uniform impact fee statute would not serve the state. 

 Impact fees must remain flexible to address the infrastructure needs of the specific 
jurisdiction which it was tailored to serve.  

 Statutory direction on impact fees is needed to address and clarify certain issues 
regarding impact fees. 

 
In its final report, the Task Force recommended that Legislature provide statutory direction 
relating to the following topics: 
 
Impact Fee Data - The Task Force recommended that local governments use the most recent and 
localized data when calculating impact fees. 
 
Affordable Housing - The Task Force recommended that “impact fee ordinances must 
significantly address affordable housing. This may include waiving, exempting, deferring, or 
paying impact fees out of another revenue source for affordable housing or establishing a 
significant program.” Furthermore, the Task Force unanimously recommended that the 
Legislature fully fund the State Housing Trust Fund and the Local Government Housing 
Trust Fund, collectively referred to as the Sadowski program, and dedicate the funds for 
affordable housing units. 
 
Accounting and Reporting Collections and Expenditures - The Task Force recommended that all 
impact fee collections and expenditures be accounted and reported. 
 
Notice - The Task Force recommended that notice of not less than 90 days before the effective 
date of an impact fee ordinance is provided. 
 
Administrative Charges - The Task Force recommended that administrative charges for impact 
fee collections be limited to “no more than actual cost.” 
 
Additional or Alternative Revenue Sources for Local Government Infrastructure - The 
Task Force recommended that the Legislature consider additional or alternative funding sources 
for local governments to meet their infrastructure demands. Specifically, the Task Force 
recommended the following revenue sources for consideration: (1) allow passage of the Local 
Option Sales Tax, which includes the Local Government Infrastructure Surtax and the Small 
County Surtax by majority or supermajority vote of the Board of County Commissioners, and the 
School Capital Outlay Surtax by majority or supermajority vote of the District School Board, as 
an option to the referendum requirement; (2) increase the bonding capacity of County Revenue 
Sharing Dollars; (3) find an alternative revenue source to augment the Public Education Capital 
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Outlay (PECO) fund; and (4) allow all local governments to assess a Documentary Stamp 
Surtax, similar to Miami-Dade County’s $0.45 per $100. 
 
The Task Force recommended ‘no’ statutory guidance regarding the following impact fee topics: 
(1) methodology used to calculate impact fees; (2) sharing of impact fees between counties and 
cities; (3) timing of impact fee payments; (4) time limits for the expenditure of impact fee 
collections and impact fee refunds; (5) changing the legal burden of proof for impact fee 
challenges; (6) a presumptively unchallengeable impact fee; (7) impact fee caps; and (8) a model 
impact fee ordinance. The Task Force was unable to come to a consensus (by a vote of six to six) 
with regards to a recommendation on impact fee credits. 
 
Documentary Stamp Revenue/Affordable Housing - The documentary stamp tax levied under 
ch. 201, F.S., is actually two taxes imposed on different bases at different tax rates. The tax on 
deeds and other documents related to real property is at the rate of 70 cents per $100. Certificates 
of indebtedness, promissory notes, wage assignments and retail charge account agreements are 
taxed at 35 cents per $100. Revenue from the documentary stamp tax is divided between the 
General Revenue Fund and various trust funds used mainly to acquire and manage public lands 
or support affordable housing. 
 
Seven percent of total collections is deducted as a General Revenue Service Charge. 
Distributions are then made as follows: 
 
 62.63 percent to the General Revenue Fund; 
 Payments of debt service for Preservation 2000, Florida Forever, and Everglades Restoration 

bonds and distributions to the Ecosystem Management and Restoration Trust Fund and the 
Marine Resources Conservation Trust Fund are made out of the general revenue distribution; 

 9.5 percent to the Land Acquisition Trust Fund; 
 4.2 percent to the Water Management Lands Trust Fund; 
 3.801 percent to the Conservation and Recreation Lands Trust Fund;  
 0.899 percent to the State Game Trust Fund; 
 2.28 percent to Aquatic Plant Control Trust Fund; 
 0.25 percent to Water Quality Assurance Trust Fund; 
 0.25 percent to Department of Agriculture and Consumer Services General Inspection Trust 

Fund; 
 4.8475 percent to the State Housing Trust Fund; and  
 11.3425 percent to the Local Government Housing Trust Fund 

 
Pursuant to ch. 2005-192, L.O.F., effective July 1, 2007, the amounts distributed to the housing 
trust funds will be capped at $243 million annually.  This provision also included language to 
protect the Florida Housing Guarantee Program’s annual debt service reserve and guarantee 
fund. Distributions in excess of the limits specified in ch. 2005-192, L.O.F., are to be paid into 
the State Treasury to the credit of the General Revenue Fund. 
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III. Effect of Proposed Changes: 

Section 1 creates s. 163.31801, F.S., to codify certain provisions relating to the creation of 
impact fees by local governments.  Subsection (1) designates the CS as the “Impact Fee Act”.   
 
Subsection (2) provides legislative findings regarding impact fees.  Specifically, this subsection 
finds that impact fees are an important source of revenue for a local government to use in 
funding the infrastructure necessitated by new growth.  Additionally, this subsection provides 
that due to the growth in impact fee collections and the increased reliance of local governments 
on impact fees, it is the intent of the Legislature to ensure that local governments comply with 
the provisions of this section. 
 
Subsection (3) provides that an impact fee ordinance adopted by local government must, at a 
minimum, include the following elements: 
 
 Require that the calculation of the impact fee be based on the most recent and localized data. 
 Significantly address affordable housing through waiver, exemption, or deferral of impact 

fees; paying impact fees for affordable housing units out of another revenue source; or 
establishing a significant affordable housing program. 

 Provide for accounting and reporting of impact fee collections and expenditures; if a local 
government imposes an impact fee to address its infrastructure needs, the entity must account 
for the revenues and expenditures of such impact fee in a separate accounting fund.  

 Limit administrative charges for the collection of impact fees to actual costs.  
 Require that notice be provided at least 90 days before the effective date of a new or 

amended impact fee. 
 Address whether credits should be granted for future local tax payments for capital 

improvements, outside funding sources, and in-kind contributions from developers. 
 

Section 2 provides s. 201.15, F.S., as effective July 1, 2007, to remove the $243 million cap on 
distribution of documentary stamp tax revenues to the State Housing Trust Fund and the Local 
Government Housing Trust Fund, which is set to take effect on July 1, 2007.        

 
Section 3 provides this act shall take effect July 1, 2006. 

IV. Constitutional Issues: 

A. Municipality/County Mandates Restrictions: 

None. 

B. Public Records/Open Meetings Issues: 

None. 

C. Trust Funds Restrictions: 

None. 



BILL: SB 1196   Page 10 
 
V. Economic Impact and Fiscal Note: 

A. Tax/Fee Issues: 

None. 

B. Private Sector Impact: 

The CS codifies several provisions that are generally acknowledged in case law 
governing impact fees.  Similarly, the CS provides some specificity regarding the 
implementation and operation of impact fee ordinances. The fiscal impact of the CS on 
the private sector is indeterminate.   
 
The CS would also increase the availability of funding through documentary tax 
collections for state and local affordable housing programs.  Actual funding of such 
programs would still be contingent on appropriation by the Legislature.    

C. Government Sector Impact: 

While local governments may incur some additional costs in the development and 
implementation of impact fee ordinances as a result of the CS, the likely fiscal impact on 
local governments will be minimal. 
 
The CS would increase the amount of potential funding available for state and local 
affordable housing programs. The CS would reduce by a corresponding amount funds 
deposited into the General Revenue Fund and utilized for other programs.  Expenditure of 
documentary stamp revenues would remain subject to appropriation by the Legislature.  

VI. Technical Deficiencies: 

None. 

VII. Related Issues: 

None.  

This Senate staff analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate. 
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VIII. Summary of Amendments: 
None. 

This Senate staff analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate. 


