Fl ori da Senate - 2006 CS for SB 1412
By the Comrittee on Health Care

587-1817- 06

1 A Dbill to be entitled

2 An act relating to Medicaid fraud and abuse;

3 creating s. 409.9135, F.S.; requiring that

4 managed care organi zati ons providing or

5 arrangi ng services for Medicaid recipients

6 establish and maintain special investigative

7 units; requiring each managed care organi zation
8 to submt a plan for detecting and preventing
9 fraud and abuse within the Medicaid programto
10 the Agency for Health Care Adm nistration

11 speci fying requirenents that nust be net if a
12 managed care organi zation contracts with

13 anot her entity to conduct activities to detect
14 and prevent fraud and abuse; providing that the
15 act does not create a private right of action
16 authorizing the Ofice of the Inspector Genera
17 in the agency, the agency's Bureau of Program
18 Integrity, the agency's contract nanagenent

19 staff, and the Medicaid Fraud Control Unit to
20 review records and determ ne conpliance with
21 the act; requiring managed care organi zations
22 to file a report with the Ofice of the
23 I nspector General if a fraudulent or abusive
24 act is suspected; specifying the information to
25 be included in a report of suspected fraud or
26 abuse; providing civil immunity to any person
27 or entity that reports suspected fraud or
28 abuse; authorizing designated staff of a
29 managed care organi zation to share infornmation
30 concerni ng suspected fraud or abuse; providing
31 that a managed care organi zation is not liable
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1 for the fraud or abuse of an enpl oyee or agent

2 under certain circunstances; providing

3 exceptions; requiring that any recovery of

4 funds by the state froma Medicaid provider or

5 reci pient representing paynment or paynments nade

6 by a managed care organi zati on conpensated by

7 the state by capitation be returned to the

8 capi tated managed care organi zati on from which

9 the payment to the Medicaid provider or

10 reci pi ent originated; providing exceptions;

11 directing the Medicaid Fraud Control Unit, in

12 conjunction with managed care organi zations, to

13 track and publish on an annual basis al

14 Medi caid fraud recoveries nmade under the act;

15 provi di ng rul emeki ng authority; requiring the

16 agency to create a systemto validate

17 i nformati on collected by a Medicaid

18 encounter-data system requiring that the

19 agency report on its efforts to coordinate
20 anti-fraud and abuse systens related to managed
21 care organi zations to the Governor and the
22 Legi sl ature; providing an effective date
23
24| Be It Enacted by the Legislature of the State of Florida:
25
26 Section 1. Section 409.9135, Florida Statutes, is
27| created to read:
28 409. 9135 Medi caid managed care organi zations' specia
29| investigative units or contracts; plans to prevent or reduce
30| fraud and abuse.--Each managed care organization that provides
31| or arranges for the provision of health care services to
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Medi caid recipients under this chapter shall establish and

maintain a special investigative unit to investigate

fraudulent clainms and other types of program abuse by

recipients and service providers. A managed care organi zation

may contract with another entity for the investigation of

fraudulent clainms and other types of program abuse by

recipients and service providers. As used in this section, the

ternms "abuse," "fraud," and "overpaynent" have the sane

neanings as in s. 409.913.

(1) Each managed care organi zation shall adopt a plan

to prevent and reduce fraud and abuse and annually file that

plan with the Office of the Inspector General in the agency

for approval. The plan nust include:

(a) A general description of the managed care

organi zation's procedures for detecting and investigating

possible acts of fraud, abuse, or overpaynent:

(b) A description of the managed care organi zation's

procedures for the nmandatory reporting of possible acts of

fraud or abuse to the Ofice of the Inspector General in the

agency;
(c) A description of the managed care organi zation's

procedures for educating and training personnel on how to

det ect and prevent fraud, abuse, or overpaynment;

(d) The nane, address, tel ephone nunber, and fax

nunber of the individual responsible for carrying out the

pl an;

(e) A description or chart outlining the

organi zati onal arrangenent of the managed care organi zation's

personnel who are responsible for investigating and reporting

possible acts of fraud, abuse, or overpaynent:
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(f) A summary of the results of investigations of

fraud, abuse, or overpaynent which were conducted during the

past vear by the nmanaged care organi zation's specia

investigative unit or its contractor; and

(q) Provisions for mmintaining the confidentiality of

any patient information that is relevant to an investigation

of fraud, abuse, or overpaynent.

(2) 1f a managed care organi zation contracts for the

investigation of fraudulent clains and other types of program

abuse by recipients or service providers, the nmanaged care

organi zation shall file the following with the Ofice of the

| nspector General in the agency for approval before the

managed care plan inplenents any contracts for fraud and abuse

prevention and detection:

(a) A copy of the witten contract between the managed

care organi zation and the contracting entity;

(b) The nanes, addresses, tel ephone nunbers, and fax

nunbers of the principals of the entity with which the managed

care organi zation has contracted; and

(c) A description of the qualifications of the

principals of the entity with which the managed care

organi zati on has contracted.

(3) This section does not create a private right of

action related to any violation of this section. The Ofice of

the I nspector General in the agency, the agency's Bureau of

Program Integrity, the agency's contract managenent staff, and

the Medicaid Fraud Control Unit in the Ofice of the Attorney

Ceneral may review the records of a nanaged care organi zation

and its subcontractors to determ ne conpliance with this

section. If a managed care organi zation or its subcontractors

fail to conply with the requirenents of this section, the
4
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agency shall take appropriate adm nistrative action as

provided in section 409.913.

(4)(a) Upon detecting acts by providers or recipients

that the managed care organi zation believes are fraudul ent,

t he managed care organi zation nust report the acts to the

Ofice of the Inspector General in the agency. At a nininum

the report nust contain the nane of the provider or recipient,

the Medicaid billing nunber or tax identification nunber of

the provider or the Medicaid recipient's identification

nunber, and a description of the suspected fraudul ent act. The

managed care organi zation nust report acts of suspected fraud

under _this section no later than 15 days after the managed

care organization initially detects the suspicious fraudul ent

activity.
(b) The Ofice of the Inspector Ceneral in the agency

shall forward the report of suspected fraud to the appropriate

investigative unit, including, but not limted to, the

Medi caid Fraud Control Unit in the Ofice of the Attorney

Ceneral and the Departnent of Law Enforcenent.

(c) Upon detecting acts by providers or recipients

whi ch the managed care organi zati on suspects are abusive, the

managed care organi zation shall thoroughly review the acts to

elinmnate instances of sinple error or routine anonmalies in

billing practices or health care service delivery. 1f

suspected abusive acts by providers or recipients are not

elimnated by the review or are deterni ned by the managed care

organi zation not to be sinple error or routine anonmmlies in

billing practices or health care service delivery, the managed

care organi zation shall report such acts to the Office of the

I nspector General in the agency. At a minimum the report nust

contain the nane of the provider or recipient, the Medicaid
5
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billing nunber or tax identification nunber of the provider or

the Medicaid recipient's identification nunber, and a

description of the suspected abusive act. The nmanaged care

organi zation shall provide reportable acts of suspected abuse

to the O fice of the Inspector General in the agency no | ater

than 15 days after the act is deternmined not to be sinple

error _or _routine anonmalies in billing practices or health care

service delivery.

(d) The Ofice of the Inspector Ceneral in the agency

shall forward the report of suspected abuse to the appropriate

investigative unit, including, but not limted to, the

agency's Bureau of ProgramInteqgrity, the Medicaid Fraud

Control Unit in the Ofice of the Attorney General., or the

Departnent _of Law Enforcenent.

(5) A person or nmmnaged care organization i s not

subject to civil liability of any nature absent proof by clear

and convincing evidence of a specific intent to harma person

or _entity that is the subject of any report or reports

regardi ng:
(a) Any information relating to suspected fraudul ent

or abusive acts, or persons suspected of engading in such

acts, which is furnished to or received froml aw enforcenent

officials, their agents, or enployees;

(b) Any information relating to suspected fraudul ent

or abusive acts, or persons suspected of engading in such

acts, which is furnished to or received from ot her persons

subject to the provisions of this chapter;

(c) Any such information furnished in reports to the

agency, the Ofice of the Attorney General, the Departnent of

Law Enforcenent, or any other local, state, or federal |aw

enforcenent officials or their agents or enployees; or
6
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(d) O her actions taken in cooperation with any of the

agencies or_individuals specified in this subsection in the

lawful investigation of suspected fraudul ent or abusive acts.

(6) In addition to the inmmunity granted in subsection

(5)., an enployee or contractor of a nmanaged care organi zation

whose responsibilities include the investigation and

di sposition of clains relating to suspected fraudulent or

abusive acts nmay share information relating to persons

suspected of committing fraudul ent or abusive acts with the

enpl oyees or contractors of the sane or ot her nmanaged care

organi zati on whose responsibilities include the investigation

and disposition of clains relating to fraudul ent or abusive

acts. A person or nmmnaged care organi zation is not subject to

civil liability of any nature absent proof by clear and

convincing evidence of a specific intent to harma person or

entity that is the subject of information-sharing or reporting

under the provisions of this subsection

(7) This section does not abrogate or nodify in _any

way any commbn-|law or statutory privilege or inmmunity

heretof ore enjoyed by any person

(8) A managed care organization is not liable for the

fraud or abuse of an enployee or agent unless the officers,

directors, or nmnagi ng agents of the managed care organi zation

actively and knowi ngly participated in the m sconduct or

unl ess the officers, directors, or nmnagi ng agents of the

managed care organi zation negligently failed to nonitor and

prevent activities constituting m sconduct.

(9) Representatives from managed care organi zations,

Medi caid, the Office of the Inspector General of the agency,

the Medicaid Fraud Control Unit, and the Departnent of Law
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Enf orcenent shall neet at |east twi ce each year to review and

di scuss fraud and abuse case studies and enforcenent natters.

(10) Any funds recovered by the state froma Medicaid

provider or recipient representing paynent or paynents nade by

a_managed care organi zati on _conpensated by the state by

capitation shall be returned to the capitated nanaged care

organi zation fromwhich the paynent to the Medicaid provider

or recipient originated, including interest, if any. The

agency, the Medicaid Fraud Control Unit, and the Departnent of

Law Enforcenent nmay not return recovered funds associated with

a _fraudul ent or abusive act committed by an enpl oyee or agent

of the managed care organization if the officers, directors,

or managi ng agents of the managed care organi zation actively

and knowi ngly participated in the nisconduct or negligently

failed to nonitor and prevent activities constituting

m sconduct. Any funds returned to a managed care organi zation

may not include nonetary fines, penalties, or sanctions

i nposed by the agency, the Medicaid Fraud Control Unit, or the

Departnent _of lLaw Enforcenent under s. 409.913 which do not

represent paynment or paynments nmade by a managed care

organi zation. The agency, the Medicaid Fraud Control Unit, and

the Departnent of Law Enforcenent may recover investigative,

| egal ., and expert witness costs, if any, under s. 409.913

which are separate and apart fromrecovery of paynent or

paynents nmade by a nanaged care organi zation

(11) The agency and the Medicaid Fraud Control Unit,

in conjunction with managed care organi zations, nust track and

publish on an _annual basis all Medicaid fraud recoveries by

providers made under this section. Such information shall be

submtted to the Departnent of Health by the provider pursuant

to the procedures under s. 456.039.
8
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1 (12) The agency shall develop and adopt rules to

2| administer this section.

3 (13) Notwithstanding other provisions of lawto the

4| contrary, health mmintenance organizations under contract with
5| the agency under s. 409.912 or s. 409.91211 are exenpt from

6| ss. 626.989 and 626.9891 for Medicaid |ines of business.

7 Section 2. The Agency for Health Care Adninistration

8| shall develop and inplenent a nethodology to validate the

9| information that is collected by any encounter-data-reporting
10| system and used for tracking the services provided to Medicaid
11| recipients through managed care organi zations. This validation
12| et hodol ogy shall assess whether the encounter-data-reporting
13| system accurately reflects, at a mnimum the followi ng itens:
14 (1) The denpgraphic characteristics of the patient.

15 (2) The principal, secondary, and tertiary diagnosis.
16 (3) The procedure perforned.

17 (4) The date and location where the procedure was

18| perforned.

19 (5) The paynment for the procedure, if any.
20 (6) If applicable, the health care practitioner's
21| universal identification nunber.
22 (7) 1If the health care practitioner rendering the
23| service is a dependent practitioner, the nodifiers appropriate
24| to indicate that the service was delivered by the dependent
25| practitioner.
26 (8) Prescription drugs for each type of patient
27| encounter.
28 (9) Appropriate information related to health care
29| costs and utilization from managed care plans.
30 Section 3. The Agency for Health Care Adninistration
31| shall report to the Governor, the President of the Senate, and
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1| the Speaker of the House of Representatives by January 1,
2| 2007, on how the agency is coordinating its interna

3| anti-fraud and abuse-prevention and detection systens as they
4| apply to nmanaged care organizations. This report nust include
5| a description of howinformation is coordinated and shared
6| anpbng managed care organi zations, the agency, and other

7| governmental entities that are responsible for preventing,
8| detecting, and prosecuting Medicaid provider and recipient
9| fraud or abuse. The agency mmy include the content of this
10| section in its annual report to the Legislature concerning
11| Medicaid fraud and its abuse-preventi on and detection

12| activities as required by s. 409.913, Florida Statutes, in
13| Lieu of a separate report.

14 Section 4. This act shall take effect July 1, 2006
15

16

17

18

19
20
21
22
23
24
25
26
27
28
29
30
31
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STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 1412

The Comm ttee Substitute:

Specifies that the failure of a Medicaid managed care
organi zation to conply with the provisions of the bil
does not create a private right of action

Clarifies that the Agency for Health Care Admi nistration
(AHCA) and the Medicaid Fraud Control Unit (MFCU) may
access the records of nmanaged care plans and their
subcontractors to investigate incidents of suspected
fraud and abuse;

ate administrative
on or its

Requires the agency to take appr
[
the provisions of the

opr

actions if a managed care organi zat

guPFontractors fall to conply with
rbs

Clarifies when and how a managed care organi zati on nust
report suspected fraud or abuse;

Simplifies the civil inmmunity protection |anguage for
managed care organi zations that report suspected fraud
and abuse as required by this bill

Speci fies that a managed care organi zation is not liable
for fraud or abuse commtted by its enpl oyees or agents
unl ess the officers, directors, or managi ng agents

knowi ngly participated in the activity or negligently
failed to nonitor and prevent m sconduct;

Requires representatives of Medicaid managed care

organi zati ons, AHCA, MCU, and the Florida Departnent of
Law Enforcenent to neet at |east twice a year to discuss
anti-fraud and abuse initiatives;

Requires recovered funds associated with a capitated
p?ynent_to be returned to the nanaged care organization
of origin;

Requires MFCU, in conjunction with the managed care
organi zations, to track and report fraud recoveries by
provi der on an annual basis and that such information
nmust be provided to the Departnment of Health pursuant to
t he procedures under s. 456.039, F.S.; and,

Exenmpts an HMO s Medicaid |line of business fromsimlar
anti-fraud and abuse requirenents found in chapter 626,
F.S., so that the Medicaid HMOs only have to conply with
the provisions of this bill
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