Fl ori da Senate - 2006 CS for CS for CS for SB 166

By the Committees on Justice Appropriations; Banking and
I nsurance; Judiciary; and Senators Canpbell and Cri st

604-2391- 06

1 A Dbill to be entitled

2 An act relating to forecl osure proceedi ngs;

3 anmending s. 45.031, F.S.; revising procedures
4 and requirenents for judicial sales; creating
5 s. 45.032, F.S.; providing for disbursenent of
6 surplus funds after a judicial sale; providing
7 definitions; establishing a rebuttable

8 presunption of entitlenment to surplus funds in
9 certain filings; providing |legislative intent;
10 provi di ng requi renents and procedures for

11 di sbursenment of surplus funds by the clerk of
12 court; providing for appointnent of a surplus
13 trustee under certain circunstances; providing
14 for notice of appointnment; providing for

15 term nation of appointnent; providing for

16 treatment of surplus funds as uncl ai med

17 property under certain circunstances; providing
18 construction relating to title of property in a
19 forecl osure sale; creating s. 45.033, F.S.;
20 providing for a sale or assignnment of rights to
21 surplus funds in a property subject to
22 forecl osure; establishing a rebuttable
23 presunption of entitlenment to surplus funds;
24 provi ding requirenents for proof; providing
25 | egislative intent; providing requirenments for
26 rebutting the presunption; providing
27 requi renents for transfers or assignnents of
28 surplus funds; providing duties and authority
29 of a court in payment of surplus funds under a
30 transfer or assignnent; providing for
31 nonapplication to certain instrunents;
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1 speci fyi ng absence of effect on title or

2 mar ketability of certain property or validity
3 of certain liens; creating s. 45.034, F.S.

4 provi ding qualifications for appointnent as a
5 surplus trustee by the Departnent of Financia
6 Services; providing requirenments for

7 appoi ntnent as a surplus trustee; providing for
8 application and renewal fees; providing duties
9 of the department in certifying surplus

10 trustees; requiring the department to establish
11 a rotation systemfor assignnent of cases to
12 surplus trustees; providing duties of a surplus
13 trustee; providing entitlenment of a surplus

14 trustee to certain service charges and fees;
15 creating s. 45.035, F.S.; specifying service
16 charges for clerks of court for administering
17 judicial sales and surplus funds; creating s.
18 501. 2078, F.S.; providing definitions;

19 providing a civil penalty for know ngly using
20 unfair or deceptive homeowner victimn zation
21 nmet hods, acts, or practices in residentia
22 forecl osure proceedi ngs; specifying higher
23 priority of an order of restitution or
24 rei mbursenent over inposition of a civi
25 penal ty; providing for deposit of civi
26 penalties into the Legal Affairs Revolving
27 Trust Fund of the Departnent of Legal Affairs;
28 al l ocating such funds for certain purposes;
29 speci fying nonapplication to certain
30 encunbrances, deeds, or actions; anending s.
31 702.035, F.S.; specifying different
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1 requi renents relating to newspaper |ega

2 noti ces and process requirements for counties

3 of different population sizes; limting certain

4 costs chargeable in a foreclosure proceeding;

5 anmending s. 201.02, F.S.; correcting a

6 cross-reference; providing an effective date.

7

8| Be It Enacted by the Legislature of the State of Florida:

9

10 Section 1. Section 45.031, Florida Statutes, is

11| amended to read:

12 45.031 Judicial sales procedure.--In any sale of rea
13| or personal property under an order or judgnment, the

14| procedures provided in ss. 45.031-45. 035 feH-owing—procedure
15| may be followed as an alternative to any other sale procedure
16| if so ordered by the court_ =

17 (1) EINAL JUDGVENT SALEBY-—CLERK. --1n the order or
18| final judgnment, the court shall direct the clerk to sell the
19| property at public sale on a specified day that shall be not
20| less than 20 days or nore than 35 days after the date thereof,
21| on terms and conditions specified in the order or judgment. A
22| sale may be held nore than 35 days after the date of fina

23| judgrment or order if the plaintiff or plaintiff's attorney
24| consents to such tine. The final judgnment shall contain the
25| following statenent in conspicuous type:

26

27| | F_ TH S PROPERTY 1S SOLD AT PUBLIC AUCTI ON, THERE MAY BE

28| ADDI TI ONAL MONEY FROM THE SALE AFTER PAYMENT OF PERSONS WHO
29| ARE ENTITLED TO BE PAID FROM THE SALE PROCEEDS PURSUANT TO
30| THI S FI NAL JUDGMENT.

31
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| F YOU ARE A SUBORDI NATE LI ENHOL.DER CLAIM NG A RI GHT TO FUNDS
REMAI Nl NG AFTER THE SALE, YOU MUST FILE A CLAIM W TH THE CLERK
NO LATER THAN 60 DAYS AFTER THE SALE. |F YOU FAIL TO FILE A
CLAIM _YOU WLL NOT BE ENTI TLED TO ANY REMAI NI NG FUNDS.

(b) 1If the property being foreclosed on has qualified

for the honestead tax exenption in the npst recent approved

tax roll, the final judgnent shall additionally contain the

follow ng statenent in conspicuous type:

| F YOU ARE THE PROPERTY OWNER, YOU MAY CLAI M THESE FUNDS
YOURSELF. YOU ARE NOT REQUI RED TO HAVE A LAWER OR ANY OTHER
REPRESENTATI ON AND YOU DO NOT HAVE TO ASSI GN YOUR RI GHTS TO
ANYONE ELSE | N ORDER FOR YOU TO CLAIM ANY MONEY TO WHI CH YQOU
ARE ENTI TLED. PLEASE CHECK W TH THE CLERK OF THE COURT,

[ I NSERT | NFORMATI ON FOR APPLI CABLE COURT] W THIN TEN (10) DAYS

AFTER THE SALE TO SEE | F THERE | S ADDI TI ONAL MONEY FROM THE
FORECLOSURE SALE THAT THE CLERK HAS IN THE REG STRY OF THE
COURT.

| F YOU DECIDE TO SELL YOUR HOVE OR HI RE SOVEONE TO HELP YOU
CLAIM THE ADDI T1 ONAL MONEY, YOU SHOULD READ VERY CAREFULLY ALL
PAPERS YOU ARE REQUI RED TO SI GN, ASK SOMEONE ELSE, PREFERABLY
AN ATTORNEY WHO 1S NOT RELATED TO THE PERSON OFFERI NG TO HELP
YOU, TO MAKE SURE THAT YOU UNDERSTAND VWHAT YOU ARE SI GNI NG AND
THAT YOU ARE NOT TRANSFERRI NG YOUR PROPERTY OR THE EQUITY IN
YOUR PROPERTY W THOUT THE PROPER | NFORMATI ON. | F YOU CANNOCT
AFFORD TO PAY AN ATTORNEY, YOU MAY CONTACT (I NSERT LOCAL OR
NEAREST LEGAL AID OFFI CE AND TELEPHONE PHONE NUMBER) TO SEE I F
YOU QUALI FY FI NANCI ALLY FOR THEIR SERVI CES. | F THEY CANNOT
ASSI ST YOU, THEY MAY BE ABLE TO REFER YOU TO A LOCAL BAR

4
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1| REFERRAL AGENCY OR SUGGEST OTHER OPTIONS. | F YOU CHOOSE TO

2| CONTACT (NAME OF LOCAL OR NEAREST LEGAL AID OFFICE) FOR

3| ASSI STANCE, YOU SHOULD DO SO AS SOON AS POSSI BLE AFTER RECEI PT
4| OF THI' S NOTI CE

5

6 (c) A copy of the final judgment shall be furnished by
7| the clerk by first class mail to the |ast known address of

8| every party to the action or to the attorney of record for

9| such party. Any irregularity in such meiling, including the
10| failure to include this statenment in any final judgment or

11| order, shall not affect the validity or finality of the fina
12| judgnent or order or any sale held pursuant to the fina

13| judgnent or order. Any sale held nore than 35 days after the
14| final judgnment or order shall not affect the validity or

15| finality of the final judgnent or order or any sale held

16| pursuant to such judgment or order therete.

17 (2) PUBLICATION OF SALE.--Notice of sale shall be

18| published once a week for 2 consecutive weeks in a newspaper
19| of general circulation, as defined in chapter 50, published in
20| the county where the sale is to be held. The second

21| publication shall be at |east 5 days before the sale. The

22| notice shall contain:

23 (a) A description of the property to be sold

24 (b) The tinme and pl ace of sale

25 (c) A statenent that the sale will be nmade pursuant to
26| the order or final judgment.

27 (d) The caption of the action

28 (e) The nane of the clerk nmeking the sale

29 (f) A statement that any person claimng an interest
30| in the surplus fromthe sale, if any, other than the property
31
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1| owner as of the date of the lis pendens nust file a claim

2| within 60 days after the sale.

3

4| Fhe—elerk—shat—reeceivre—a——servece—charge—of—up—to—$60—Fo+

5| serviees—inraking—recording—and—certifyingthesale—and

6| e that——shall—beassessedas—eests— The court, inits

7| discretion, may enlarge the time of the sale. Notice of the

8| changed tinme of sale shall be published as provi ded herein.

9 (3) 2y CONDUCT OF SALE:. DEPOSI T REQUI RED. --The sale

10| shall be conducted at public auction at the tinme and place set
11| forth in the final judgment. The clerk shall receive the

12| service charge inposed in s. 45.035 for services in meking,
13| recording, and certifying the sale and title that shall be

14| assessed as costs. At the tine of the sale, the successfu

15| high bidder shall post with the clerk a deposit equal to 5

16| percent of the final bid. The deposit shall be applied to the
17| sale price at the time of paynment. |If final paynent is not

18| made within the prescribed period, the clerk shall readvertise
19| the sale as provided in this section and pay all costs of the
20| sale fromthe deposit. Any remmining funds shall be applied
21| toward the judgment.
22 (4) €3> CERTIFICATION OF SALE.--After a sale of the
23| property the clerk shall pronptly file a certificate of sale
24| and serve a copy of it on each party net—n—-defattt in
25| substantially the follow ng form
26
27| (Caption of Action)
28
29 CERTI FI CATE OF SALE
30
31
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1 The undersigned clerk of the court certifies that

2| notice of public sale of the property described in the order

3| or final judgnment was published in ...., a newspaper

4| circulated in .... County, Florida, in the manner shown by the
5| proof of publication attached, and on ...., ... (year)..., the
6| property was offered for public sale to the highest and best

7| bidder for cash. The highest and best bid received for the

8| property in the ampbunt of $.... was submitted by ...., to

9| whom the property was sold. The proceeds of the sale are

10| retained for distribution in accordance with the order or

11| final judgnment or law. WTNESS ny hand and the seal of this

12| court on ...., ...(year)...

13 ...(Clerk)...
14 By ...(Deputy Clerk)..
15 (5) 4 CERTIFICATE OF TITLE.--1f no objections to the
16| sale are filed within 10 days after filing the certificate of
17| sale, the clerk shall file a certificate of title and serve a
18| copy of it on each party ret—in—defattt in substantially the
19| following form

20

21| (Caption of Action)

22

23 CERTI FI CATE OF TITLE

24 The undersigned clerk of the court certifies that he or
25| she executed and filed a certificate of sale in this action on
26 ., ...(year)..., for the property described herein and that
27| no objections to the sale have been filed within the tine

28| allowed for filing objections.

29 The foll owing property in .... County, Florida

30 (description)

31 was sold to ... ...
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1
2| WTNESS ny hand and the seal of the court on .., ...(year)...
3 ...(Cerk)...
4 By ...(Deputy Clerk)..
5 (6) 5> CONFI RMATI ON.__RECORDI NG. --When the certificate
6| of title is filed the sale shall stand confirnmed, and title to
7| the property shall pass to the purchaser named in the
8| certificate without the necessity of any further proceedi ngs
9| or instrunments.
10 6)—RECORBIFNG——The certificate of title shall be
11| recorded by the clerk.
12 (7) DI SBURSEMENTS OF PROCEEDS. - -
13 (a) On filing a certificate of title, the clerk shal
14| di sburse the proceeds of the sale in accordance with the order
15| or final judgnent and shall file a report of such
16| di sbursenents and serve a copy of it on each party net—n
17| defawtt, and on the Departnent of Revenue if the departnent
18| was nanmed as a defendant in the action or if the Agency for
19| Workforce I nnovation or the former Departnment of Labor and
20| Enploynment Security was naned as a defendant while the
21| Departnment of Revenue was providi ng unenpl oynment tax
22| collection services under contract with the Agency for
23| Workforce Innovation through an interagency agreenent pursuant
24| to s. 443.1316.
25 (b) The certificate of disbursenents shall ber in
26| substantially the follow ng form
27
28| (Caption of Action)
29
30 CERTI FI CATE OF DI SBURSEMENTS
31
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The undersigned clerk of the court certifies that he or
she di sbursed the proceeds received fromthe sale of the
property as provided in the order or final judgnent to the
persons and in the amunts as foll ows:

Name Anmpunt

Total disbursements: $...

Surplus retained by clerk, if any: $...

|F YOU ARE A PERSON CLAIM NG A RIGHT TO FUNDS REMAI NI NG AFTER
THE SALE, YOU MUST FILE A CLAIM W TH THE CLERK NO LATER THAN
60 DAYS AFTER THE SALE. |F YOU FAIL TO FILE A CLAIM _YOU WLL
NOT BE ENTITLED TO ANY REMAI NI NG FUNDS. AFTER 60 DAYS, ONLY
THE OAMNER OF RECORD AS OF THE DATE OF THE LIS PENDENS MAY
CLAI M THE SURPLUS.

W TNESS ny hand and the seal of the court on ....
...(year)....
...(Cerk)...
By ...(Deputy Clerk)..
(c) If no objections to the report are served within

10 days after it is filed, the disbursenments by the clerk
shall stand approved as reported. If tinely objections to the
report are served, they shall be heard by the court. Service
of objections to the report does not affect or cloud the title
of the purchaser of the property in any manner.

(d) If there are funds remnining after paynent of al

di sbursenents required by the final judgnent of foreclosure

and shown on the certificate of di sbursenents, the surplus

shall be distributed as provided ss. 45.031-45.035.

9
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(8) VALUE OF PROPERTY. --The anpunt of the bid for the
property at the sale shall be conclusively presuned to be
sufficient consideration for the sale. Any party may serve an
objection to the anpbunt of the bid within 10 days after the
clerk files the certificate of sale. If tinmely objections to
the bid are served, the objections shall be heard by the
court. Service of objections to the ambunt of the bid does not
affect or cloud the title of the purchaser in any manner. |f
the case is one in which a deficiency judgnment nay be sought
and application is made for a deficiency, the anount bid at
the sale may be considered by the court as one of the factors
in determning a deficiency under the usual equitable
princi pl es.

(9) EXECUTION SALES. --This section shall not apply to
property sold under executions.

Section 2. Section 45.032, Florida Statutes, is
created to read

45.032 Disbursenent of surplus funds after judicia

sale.--

(1) For purposes of ss. 45.031-45.035, the term

(a) "Omer of record" neans the person or persons who

appear to be the owner of the property that is the subject of

the foreclosure proceeding on the date of the filing of the

lis pendens. In determ ning an owner of record, a person need

not performa title search and exanination but may rely on the

plaintiff's allegation of ownership in the conplaint when

determ ning the owner of record.

(b) "Subordinate |lienholder" neans the holder of a

subordinate lien shown on the face of the pleadings as an

encunbrance on the property. The lien held by the party filing

the foreclosure lawsuit is not a subordinate lien. A
10
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subordinate |ienholder includes, but is not limted to, a

subordinate nortgage, judgnent, assessnent lien, or

construction lien. However, the holder of a subordinate |lien

shall not be deened a subordinate |lienholder if the hol der was

paid in full fromthe proceeds of the sale.

(c) "Surplus funds" or "surplus" neans the funds

remai ning after payment of all disbursenents required by the

final judgnent of foreclosure and shown on the certificate of

di sbursenents.

(d)  "Surplus trustee" neans a person qualifying as a

surplus trustee pursuant to s. 45.034.

(2) There is established a rebuttable |ega

presunption that the owner of record on the date of the filing

of alis pendens is the person entitled to surplus funds after

paynent of subordinate |ienholders who have tinely filed a

claim A person claimng a legal right to the surplus as an

assignee of the rights of the owner of record nust prove to

the court that such person is entitled to the funds. At any

hearing regardi ng such entitlenment, the court shall consider

the factors set forth in s. 45.033 in determ ni ng whether an

assignnent is sufficient to overcone the presunption. It is

the intent of the lLegislature to abrogate the conmon |aw rul e

that surplus proceeds in a foreclosure case are the property

of the owner of the property on the date of the foreclosure

sal e.

(3) During the 60 days after the clerk issues a

certificate of disbursenents, the clerk shall hold the surplus

pendi ng a court order

(a) 1If the owner of record clains the surplus during

the 60-day period and there is no subordinate |ienholder, the

court shall order the clerk to deduct any applicable service
11
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charges fromthe surplus and pay the reminder to the owner of

record. The clerk nmay establish a reasonabl e requirenent that

the owner of record prove his or her identity before receiving

the disbursenent. The clerk nmay assist an owner of record in

neki ng a claim An owner of record may use the follow ng form

in making a claim

(Caption of Action)

OMER S CLAI M FOR MORTGAGE FORECL OSURE SURPLUS

State of ... .......
County of ... .......
Under penalty of perjury, | (we) hereby certify that:
1. 1 was (we were) the owner of the follow ng
described real property in ... ....... County, Florida, prior

to the foreclosure sale and as of the date of the filing of

the lis pendens:

(Legal description of real property)

2. | (we) do not owe any noney on any nortgage on the

property that was foreclosed other than the one that was paid

off by the foreclosure.

3. | (we) do not owe any noney that is the subject of

an_unpai d judgnent, condomi niumlien, cooperative |lien, or

honeowners' associ ation.

4. |1 am(we are) not currently in bankruptcy.

5. 1 (we) have not sold or assigned nmy (our) right to

the nortgage surplus.

6. M (our) new address is:.....
12
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1 7. 1f there is nore than one owner entitled to the
2| surplus, we have agreed that the surplus should be paid ....
3| jointly, or to : ...., at the following address: .....
4 8. | (WE) UNDERSTAND THAT | (WE) AM (ARE) NOT REQUI RED
5| TO HAVE A LAWYER OR ANY OTHER REPRESENTATI ON AND | (WE) DO NOT
6| HAVE TO ASSIGN MY (OUR) RICGHTS TO ANYONE ELSE I N ORDER TO
7| CLALM ANY MONEY TO WHICH | (WE) MAY BE ENTI TLED
8 9. | (ME) UNDERSTAND THAT THI S STATEMENT 1S d VEN
9| UNDER OATH, AND | F ANY STATEMENTS ARE UNTRUE THAT | (WE) MAY
10| BE PROSECUTED CRI M NALLY FOR PERJURY.
11
12| ... (Signatures)...
13
14 Sworn to (or affirmed) and subscribed before nme this
15|, day of ..... ...(year)..., by ...(nanme of person making
16| statement)....
17 |(Signature of Notary Public - State of Florida)
18 (Print, Type, or Stanp Conni ssioned Name of Notary
19| Public)
20 Personally Known .... OR Produced ldentification ...
21 Type of ldentification Produced ....
22
23 (b) If any person other than the owner of record

24| clains _an interest in the proceeds during the 60-day period or

25| if _the owner of record files a claimfor the surplus but

26| acknow edges that one or nore other persons may be entitled to

27| part _or _all of the surplus, the court shall set an evidentiary

28| hearing to determine entitlenent to the surplus. At the

29| evidentiary hearing, an equity assignee has the burden of

30| proving that he or she is entitled to sone or all of the

31| surplus funds. The court may grant summary judgnent to a
13
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subordinate |ienholder prior to or at the evidentiary hearing.

The court shall consider the factors in s. 45.033 when hearing

a claimthat any person other than a subordinate |ienhol der or

the owner of record is entitled to the surplus funds.

(c) If noclaimis filed during the 60-day period, the

clerk shall appoint a surplus trustee froma |list of qualified

surplus trustees as authorized in s. 45.034. Upon such

appointnent, the clerk shall prepare a notice of appointnent

of surplus trustee and shall furnish a copy to the surplus

trustee. The formof the notice nay be as foll ows:

(Caption of Action)

NOTI CE OF APPOI NTMENT OF SURPLUS TRUSTEE

The undersigned clerk of the court certifies that he or

she disbursed the proceeds received fromthe sale of the

property as provided in the order or final judgnent to the

persons naned in the certificate of disbursenents, and that

surplus funds of $.... rennin and are subject to disbursenent

to the owner of record. You have been appoi nted as surpl us

trustee for the purpose of finding the owner of record in

order for the clerk to disburse the surplus, after deducting

costs, to the owner of record.

W TNESS ny _hand and the seal of the court on

........ (year)....

...(Clerk)...
By ... (Deputy Clerk)...

(4) |If the surplus trustee is unable to |ocate the

owner of record entitled to the surplus within 1 year after
14
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1| appointnent, the appointnment shall terminate and the clerk

2| shall notify the surplus trustee that his or her appointnent
3| was terninated. Thirty days after term nation of the

4| appointnment of the surplus trustee, the clerk shall treat the
5| remnining funds as unclained property to be deposited with the
6| Chief Financial Oficer pursuant to chapter 717.

7 (5) Proceedings regarding surplus funds in a

8| foreclosure case do not in any manner affect or cloud the

9| title of the purchaser at the foreclosure sale of the

10| property.

11 Section 3. Section 45.033, Florida Statutes, is

12| created to read:

13 45.033 Sale or assignnent of rights to surplus funds
14| in a property subject to foreclosure.--

15 (1) There is established a rebuttable presunption that
16| the owner of record of real property on the date of the filing
17| of a lis pendens is the person entitled to surplus funds after
18| paynment of subordinate lienholders who have tinely filed a

19| claim A person claimng a legal right to the surplus as an
20| assignee of the rights of the owner of record nmust prove
21| entitlenment to the surplus funds pursuant to this section. It
22| is the intent of the Legislature to abrogate the comon | aw
23| rule that surplus proceeds in a foreclosure case are the
24| property of the owner of the property on the date of the
25| foreclosure sale.
26 (2) The presunption nmay be rebutted only by:
27 (a) The grantee or assignee of a voluntary transfer or
28| assignment establishing a right to collect the surplus funds
29| or _any portion or percentage of the surplus funds by proving
30| that the transfer or assignnent qualifies as a voluntary
31| transfer or assignment as provided in subsection (3): or

15
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(b) The grantee or _assignee proving that the grantee

or _assignee is a grantee or_assignee by virtue of an

involuntary transfer or assignment of the right to collect the

surplus. An involuntary transfer or assignnent nay be as a

result of inheritance or as a result of the appointnent of a

guardi an.
(3) A voluntary transfer or assignnent shall be a

transfer or assignnent qualified under this subsection

thereby entitling the transferee or assignee to the surplus

funds or a portion or percentage of the surplus funds, if:

(a) The transfer or assignnent is in witing and the

instrunent:

1. I f executed prior to the foreclosure sale, includes

a financial disclosure that specifies the assessed val ue of

the property, a statenent that the assessed value may be | ower

than the actual value of the property, the approxinmate anpunt

of any debt encunbering the property, and the approxinate

anpunt of any equity in the property. If the instrunent was

executed after the foreclosure sale, the instrunent nust al so

specify the foreclosure sale price and the anpunt of the

surpl us.

2. Includes a statenent that the owner does not need

an_attorney or other representative to recover surplus funds

in a foreclosure.

3. Specifies all fornms of consideration paid for the

rights to the property or the assignnent of the rights to any

surplus funds.

(b) The transfer or assignnent is filed with the court

on or before 60 days after the filing of the certificate of

di sbursenents.
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(c) There are funds available to pay the transfer or

assignnent after paynent of tinely filed clains of subordinate

| i enhol ders.

(d) The transferor or assignee is gqualified as a

surplus trustee, or could qualify as a surplus trustee,

pursuant to s. 45.034.

(e) The total conpensation paid or payable, or earned

or _expected to be earned, by the transferee or _assignee does

not exceed 12 percent of the surplus.

(4) The court shall honor a transfer or assignnent

that conplies with the requirenents of subsection (3), in

which case the court shall order the clerk to pay the

transferor or assignee fromthe surplus.

(5) |If the court finds that a voluntary transfer or

assi gnnent _does not qualify under subsection (3) but that the

transfer or assignnment was procured in good faith and with no

intent to defraud the transferor or assignor, the court nmay

order the clerk to pay the claimof the transferee or assignee

after paynent of tinely filed clains of subordinate

| i enhol ders.

(6) |If a voluntary transfer or assignnent of the

surplus is set aside, the owner of record shall be entitled to

paynent of the surplus after payment of tinely filed clainms of

subordinate |ienholders, but the transferee or assignee may

seek in a separate proceeding repaynent of any consideration

paid for the transfer or _assignment.

(7) This section does not apply to a deed, nortgage,

or deed in lieu of foreclosure unless a person other than the

owner of record is claimng that a deed or nortgage entitles

the person to surplus funds. Nothing in this section affects

the title or marketability of the real property that is the
17
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1| subject of the deed or other instrunment. Nothing in this

2| section affects the validity of a lien evidenced by a

3| nortagage.

4 Section 4. Effective upon this act becomng a | aw

5| section 45.034, Florida Statutes, is created to read:

6 45.034 CQualifications and appointnent of a surplus

7| trustee in foreclosure actions.--

8 (1) A surplus trustee is a third-party trustee

9| approved pursuant to this section by the Departnment of

10| Financial Services. A surplus trustee nust be willing to

11| accept cases on a statew de basis; however, a surplus trustee
12| may enploy subcontractors that are not qualified as a surplus
13| trustee provided the surplus trustee remains primarily

14| responsible for the duties set forth in this section.

15 (2) A surplus trustee is an entity that holds and

16| adnministers surplus proceeds froma forecl osure pursuant to
17| ss. 45.031-45. 035.

18 (3) To be a surplus trustee, an entity nust apply for
19| certification with the Departnment of Financial Services. The
20| application nust contain
21 (a) The nane and address of the entity and of one or
22| nore principals of the entity.
23 (b) Acertificate of good standing fromthe Secretary
24| of State indicating that the entity is an entity registered in
25| this state.
26 (c) A statenment under oath by a principal of the
27| entity certifying that the entity, or a principal of the
28| entity, has a minimumof 12 nonths' experience in the recovery
29| of surplus funds in foreclosure actions.
30 (d) Proof that the entity holds a valid C ass "A"
31| private investigator license pursuant to chapter 493.

18
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1 (e) Proof that the entity carries a m ni mum of
2($500,000 in liability insurance, cash reserves, or bonding.

3 (f) A statenment froman attorney licensed to practice
4| in this state certifying that the attorney is a principal of
5| the entity or is enployed by the entity on a full-tine basis
6| and that the attorney will supervise the managenent of the

7| entity during the entity's tenure as a surplus trustee.

8 (g) A statenent under oath by a principal of the

9| entity certifying that the principal understands his or her
10| duty to inmrediately notify the department if the principa

11| ever fails to qualify as an entity entitled to be a surplus
12| trustee.

13 (h) A nonrefundable application fee of $25.

14 (4) The Department of Financial Services shall certify
15| any surplus trustee that applies and qualifies. Applications
16| nust be filed by June 1, and all applications that qualify

17| shall be certified by the departnent by June 30 and shall be
18| effective for 1 year commencing July 1. The departnent shal
19| renew a certification upon receipt of the $25 fee and a
20| statenent under oath froma principal of the surplus trustee
21| certifying that the surplus trustee continues to qualify under
22| this section.
23 (5) The Department of Financial Services shall devel op
24| a rotation systemfor assignnent of cases to all qualified
25| surplus trustees.
26 (6) The primary duty of a surplus trustee is to |ocate
27| the owner of record within 1 year after appointnent. Upon
28| locating the owner of record, the surplus trustee shall file a
29| petition with the court on behalf of the owner of record
30| seeking disbursenent of the surplus funds. If nore than one
31| person appears to be the owner of record, the surplus trustee

19
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shal |l obtain agreenent between such persons as to the paynent

of the surplus, or file an interpleader. The interpleader nmay

be filed as part of the foreclosure case.

(7) A surplus trustee is entitled to the follow ng

service charges and fees which shall be disbursed by the clerk

and payable fromthe surplus:

(a) Upon obtaining a court order, a cost advance of 2

percent of the surplus.

(b) Upon obtaining a court order disbursing the

surplus to the owner of record, a service charge of 10 percent

of the surplus.

Section 5. Section 45.035, Florida Statutes, is

created to read

45.035 Clerk's fees.--1n addition to other fees or

service charges authorized by law, the clerk shall receive

service charges related to the judicial sales procedure set

forth in ss. 45.031-45.034 and this section:

(1) The clerk shall receive a service charge of $60

for services in making, recording, and certifying the sale and

title, which service charge shall be assessed as costs and

shall be advanced by the plaintiff before the sale.

(2) |If there is a surplus resulting fromthe sale, the

clerk may receive the follow ng service charges, which shal

be deducted fromthe surplus:

(a) The clerk may withhold the sumof $25 fromthe

surplus which may only be used for purposes of educating the

public as to the rights of honeowners regardi ng foreclosure

proceedi ngs.

(b) The clerk is entitled to a service charge of $10

for notifying a surplus trustee of his or her appointnent.

20

CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2006 CS for CS for CS for SB 166
604- 2391- 06

(c) The clerk is entitled to a service charge of $10

for each di sbursenent of surplus proceeds.

(d) The clerk is entitled to a service charge of $10

for appointing a surplus trustee, furnishing the surplus

trustee with a copy of the final judgnent and the certificate

of disbursenments, and disbursing to the surplus trustee the

trustee's cost advance.

Section 6. Section 501.2078, Florida Statutes, is
created to read

501.2078 Violations involving individual honeowners

during the course of residential foreclosure proceedings;

civil penalties.--

(1) As used in this section:

(a)  "Honeowner" neans any individual who is the owner

of the property subject to a residential foreclosure

proceedi ng.
(b) "Residential foreclosure proceedi ng" neans _any

action in a court of this state in which a party seeks to

foreclose on_a nortgage encunbering the nortgagor's prinmary

dwel l'i ng.
(c) "Victimze" neans _any course of action intended to

dupe, swindle, or cheat a honeowner subject to a residentia

forecl osure proceeding. The factors that a court shall review

when determ ni ng whether a course of action is victimzing a

honeowner are:

1. The conpensation received relative to the risk and

t he anmpunt of work involved.

2. The nunber of honmeowners involved.

3. The relative bargaining position of the parties.

4. The relative know edge and sophistication of the

parties.
21
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5. Representations nade in the inducenent.

6. The tinmng of the agreenent.

(2) Any person, other than a financial institution as

defined in s. 655.005, who willfully uses, or has willfully

used, a nmethod, act, or practice in violation of this part,

which nethod, act, or practice victimzes or _attenpts to

victim ze honeowners during the course of a residentia

foreclosure proceeding, and in commtting such violation knew

or_should have known that such conduct was unfair or

deceptive, is liable for a civil penalty of not nore than

$15, 000 for each such violation.

(3) Any order of restitution or reinbursenent based on

a violation of this part comm tted against a honeowner in a

residential foreclosure proceeding has priority over the

inmposition of any civil penalty for such violation pursuant to

this section.

(4) Civil penalties collected pursuant to this section

shall be deposited into the Legal Affairs Revolving Trust Fund

of the Departnent of lLegal Affairs and allocated solely to the

Departnent of lLegal Affairs for the purpose of preparing and

di stributing consuner education materials, prograns, and

sem nars to benefit homeowners in residential foreclosure

proceedings or to further enforcenent efforts.

(5) This section does not apply to:

(a) The act of encunbering the dwelling subject to a

residential foreclosure proceeding with a substitute or

addi tional lien.

(b) A deed in lieu of foreclosure, a workout

agreenent, a bankruptcy plan, or any other agreenent between a

foreclosing | ender _and a honeowner.

22
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1 (c) A foreclosure sale, eninent donmin proceeding,

2| forfeiture, or any other |egal process.

3 Section 7. Section 702.035, Florida Statutes, is

4| anended to read:

5 702.035 Legal notice concerning foreclosure

6| proceedi ngs.--Wenever a | egal advertisenent, publication, or
7| notice relating to a foreclosure proceeding is required to be
8| placed in a newspaper, it is the responsibility of the

9| petitioner or petitioner's attorney to place such

10| advertisenent, publication, or notice. For counties with nore
11| than 1 nmillion total population as reflected in the nost

12| recent official decennial census of the United States Census
13| Bureau as shown on the official website of the United States
14| Census Bureau, any notice of publication required by this

15| section shall be deened to have been published in accordance
16| with the law if the notice is published in a newspaper that
17| has been entered as periodical matter at a post office in the
18| county in which the newspaper is published, is published a

19| mininmum of 5 days a week, and has been in existence and

20| published a mininumof 5 days a week for 1 year or is a direct
21| successor to a newspaper that has been in existence for 1 year
22| and has been published a mininumof 5 days a week. The

23| advertisenment, publication, or notice shall be placed directly
24| by the attorney for the petitioner, by the petitioner if

25| acting pro se, or by the clerk of the court. Only the actua
26| costs charged by the newspaper for the advertisenent,

27| publication, or notice may be charged as costs in the action
28 Section 8. Subsection (9) of section 201.02, Florida
29| Statutes, is anended to read:

30 201.02 Tax on deeds and other instruments relating to
31| real property or interests in real property.--
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(9) Acertificate of title issued by the clerk of
court under s. 45.031(5){4> in a judicial sale of rea
property under an order or final judgnment issued pursuant to a
forecl osure proceeding is subject to the tax inposed by
subsection (1). However, the amount of the tax shall be
conmput ed based solely on the anpunt of the highest and best
bid received for the property at the foreclosure sale. This
subsection is intended to clarify existing | aw and shall be
applied retroactively.

Section 9. This act shall take effect July 1, 2006.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
CS for CS for SB 166

Corrects reference to ss. 45.031-45.035, F.S., for
di stribution of funds remai ning after paynent of al
di sbursenments in foreclosure proceedi ngs.

Renoves references to the Clerk of Courts Corporation in
qual ifying surplus trustees. The bill would require the
Department of Financial Services to performthis duty.

Limts the total conpensation paid to a surplus trustee to 12
percent of the surplus.

Provi des that notice requirements are satisfied in counties
with nmore than a million popul ati on when such notice is
published in a newspaper.

Amends s. 201.02, F.S., to correct a cross reference relating

to certificate of titles issued by the clerk of court based on
a forecl osure proceeding.
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