F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 187 2006

1 A bill to be entitled

2 An act relating to |lawful testing for al cohol, chem cal

3 subst ances, or controlled substances; amending s.

4 316.1932, F.S.; revising provisions to notify a person

5 that refusal to submt to a lawful test of the person's

6 breath, urine, or blood is a m sdeneanor, to conformto

7 changes nmade by the act; revising | anguage relating to

8 presunption of consent to submit to a blood test; renoving

9 reference to treatnent at a nedical facility; amending s.
10 316.1933, F.S.; directing a | aw enforcenent officer to
11 require a person driving or in actual physical control of
12 the notor vehicle to submt to a blood test for the
13 pur pose of determ ning al coholic content of the blood or
14 t he presence of specified chemcal or controlled
15 substances if that person has refused or failed to submt
16 to a lawmul urine test; anending s. 316.1939, F.S.;
17 renovi ng prior suspension as a condition for the
18 comm ssion of a m sdemeanor by refusal to subnmit to a
19 | awful test of breath, urine, or blood; anmending s.
20 327.352, F.S.; revising provisions to notify a person that
21 refusal to submit to a lawmful test of the person's breath,
22 urine, or blood is a m sdeneanor, to conformto changes
23 made by the act; revising | anguage relating to presunption
24 of consent to submt to a blood test; renoving reference
25 to treatnent at a nedical facility; amending s. 327. 353,
26 F.S.; directing a | aw enforcenent officer to require a
27 person operating or in actual physical control of the
28 vessel to submit to a blood test for the purpose of
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29 determ ni ng al coholic content of the blood or the presence
30 of specified chem cal or controlled substances if that
31 person has refused or failed to submt to a lawful urine
32 test; anmending s. 327.359, F.S.; renoving prior suspension
33 as a condition for the comm ssion of a m sdeneanor by
34 refusal to submt to a lawful test of breath, urine, or
35 bl ood; providing an effective date.

36
37| Be It Enacted by the Legislature of the State of Florida:
38
39 Section 1. Paragraphs (a) and (c) of subsection (1) of

40| section 316.1932, Florida Statutes, are anmended to read:

41 316. 1932 Tests for al cohol, chem cal substances, or

42| controll ed substances; inplied consent; refusal.--

43 (1)(a)l.a. Any person who accepts the privilege extended
44| by the laws of this state of operating a notor vehicle within
45| this state is, by so operating such vehicle, deened to have

46| given his or her consent to submt to an approved chem cal test
47| or physical test including, but not limted to, an infrared

48| light test of his or her breath for the purpose of determ ning
49| the alcoholic content of his or her blood or breath if the

50( person is lawfully arrested for any offense allegedly commtted
51| while the person was driving or was in actual physical control
52| of a notor vehicle while under the influence of alcoholic

53| beverages. The chemi cal or physical breath test nust be

54| incidental to a |lawful arrest and adm nistered at the request of

55| a |l aw enforcenent officer who has reasonabl e cause to believe

56| such person was driving or was in actual physical control of the
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57| motor vehicle within this state while under the influence of

58| al coholic beverages. The administration of a breath test does
59| not preclude the adm nistration of another type of test. The

60| person shall be told that his or her failure to submt to any
61| lawful test of his or her breath will result in the suspension
62| of the person's privilege to operate a notor vehicle for a

63| period of 1 year for a first refusal, or for a period of 18

64| months if the driving privilege of such person has been

65| previously suspended as a result of a refusal to submt to such
66| a test or tests, and shall also be told that if he or she

67| refuses to submt to a lawful test of his or her breath anrd-his
68
69
70| urne—orbloeed, he or she conmts a m sdeneanor in addition to
71| any other penalties. The refusal to submt to a chem cal or

72| physical breath test upon the request of a |aw enforcenent

73| officer as provided in this section is adm ssible into evidence

74| in any crimnal proceeding.

75 b. Any person who accepts the privil ege extended by the

76| laws of this state of operating a notor vehicle within this

77| state is, by so operating such vehicle, deened to have given his

78| or her consent to submt to a urine test for the purpose of

79| detecting the presence of chem cal substances as set forth in s.

80| 877.111 or controlled substances if the person is lawfully

81| arrested for any offense allegedly conmtted while the person

82| was driving or was in actual physical control of a notor vehicle

83| while under the influence of chem cal substances or controlled

84| substances. The urine test nmust be incidental to a |awful arrest
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85| and adm nistered at a detention facility or any other facility,
86| mobile or otherw se, which is equipped to adm nister such tests
87| at the request of a law enforcenent officer who has reasonabl e
88| cause to believe such person was driving or was in actual

89| physical control of a notor vehicle within this state while

90| wunder the influence of chem cal substances or controlled

91| substances. The urine test shall be adm nistered at a detention
92| facility or any other facility, nobile or otherwi se, which is
93| equi pped to adm ni ster such test in a reasonabl e manner that

94| wll ensure the accuracy of the specinmen and maintain the

95| privacy of the individual involved. The adm nistration of a

96| wurine test does not preclude the adm nistration of another type
97| of test. The person shall be told that his or her failure to

98| submt to any lawful test of his or her urine will result in the
99| suspension of the person's privilege to operate a notor vehicle
100| for a period of 1 year for the first refusal, or for a period of
101| 18 nonths if the driving privilege of such person has been

102| previously suspended as a result of a refusal to submt to such
103| a test or tests, and shall also be told that if he or she

104| refuses to submt to a |lawful test of his or her urine andhis

105 | v i | | . | lod_§

106| prior—refusalto-submt to atlawful test of his or her breath-
107| wrine—or blooed, he or she commts a m sdenmeanor in addition to

108| any other penalties. The refusal to submt to a urine test upon

109| the request of a |law enforcenent officer as provided in this

110| section is adm ssible into evidence in any crimnal proceeding.

111 2. The Al cohol Testing Programw thin the Departnent of

112| Law Enforcenent is responsible for the regulation of the
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113| operation, inspection, and registration of breath test
114| instrunments utilized under the driving and boating under the
115| influence provisions and related provisions located in this
116| chapter and chapters 322 and 327. The programis responsible for
117| the regulation of the individuals who operate, inspect, and
118| instruct on the breath test instrunents utilized in the driving
119| and boating under the influence provisions and rel ated
120| provisions located in this chapter and chapters 322 and 327. The
121| programis further responsible for the regulation of bl ood
122| analysts who conduct blood testing to be utilized under the
123| driving and boating under the influence provisions and rel ated
124| provisions located in this chapter and chapters 322 and 327. The
125| programshall:
126 a. Establish uniformecriteria for the issuance of permts
127| to breath test operators, agency inspectors, instructors, blood
128| analysts, and instrunents.
129 b. Have the authority to permt breath test operators,
130| agency inspectors, instructors, blood analysts, and instrunents.
131 c. Have the authority to discipline and suspend, revoke,
132| or renew the permts of breath test operators, agency
133| inspectors, instructors, blood analysts, and instrunents.
134 d. Establish uniformrequirements for instruction and
135| curricula for the operation and i nspection of approved
136| instrunents.
137 e. Have the authority to specify one approved curricul um
138| for the operation and inspection of approved instrunents.
139 f. Establish a procedure for the approval of breath test
140| operator and agency inspector classes.
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141 g. Have the authority to approve or di sapprove breath test
142 instrunments and acconpanyi ng paraphernalia for use pursuant to
143| the driving and boating under the influence provisions and

144| related provisions located in this chapter and chapters 322 and
145| 327.

146 h. Wth the approval of the executive director of the

147| Departnent of Law Enforcenent, make and enter into contracts and
148| agreenents with other agencies, organizations, associations,

149| corporations, individuals, or federal agencies as are necessary,
150 expedient, or incidental to the performance of duties.

151 i. Issue final orders which include findings of fact and
152| conclusions of |aw and which constitute final agency action for
153| the purpose of chapter 120.

154 J. Enforce conpliance with the provisions of this section
155| through civil or adm nistrative proceedings.

156 k. Make recommendati ons concerning any natter within the
157| purview of this section, this chapter, chapter 322, or chapter
158| 327.

159 |. Pronulgate rules for the adm ni stration and

160 inplenmentation of this section, including definitions of terns.
161 m Consult and cooperate with other entities for the

162| purpose of inplenenting the mandates of this section.

163 n. Have the authority to approve the type of bl ood test
164| wutilized under the driving and boati ng under the influence

165| provisions and related provisions |located in this chapter and
166| chapters 322 and 327.

167 0. Have the authority to specify techni ques and net hods

168| for breath alcohol testing and bl ood testing utilized under the
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169| driving and boati ng under the influence provisions and rel ated
170| provisions located in this chapter and chapters 322 and 327.

171 p. Have the authority to approve repair facilities for the
172| approved breath test instrunents, including the authority to set
173| criteria for approval.

174
175 Nothing in this section shall be construed to supersede

176| provisions in this chapter and chapters 322 and 327. The

177| specifications in this section are derived fromthe power and
178| authority previously and currently possessed by the Departnent
179| of Law Enforcenent and are enunerated to conformw th the

180| nmandates of chapter 99-379, Laws of Florida.

181 (c) Any person who accepts the privilege extended by the
182| laws of this state of operating a notor vehicle within this

183| state is, by operating such vehicle, deenmed to have given his or
184| her consent to submt to an approved bl ood test for the purpose
185| of determning the alcoholic content of the blood or a bl ood

186| test for the purpose of determ ning the presence of chem cal

187| substances or controll ed substances as provided in this section
188| if there is reasonable cause to believe the person was driving
189| or in actual physical control of a notor vehicle while under the

190| influence of alcoholic beverages or chem cal or controlled

191| substances and the—person—appears—for—treatnent—at—ahospital-

192| eHnie—or—other—medicalfacikity—-and the admnistration of a
193| breath or urine test is inpractical or inpossible. As—usedin

194 . ’ . . o

195| anbulance—or—other—nedical—energency—vehiele—~ The bl ood test

196| shall be performed in a reasonabl e manner. Any person who is
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197| incapable of refusal by reason of unconsci ousness or other

198| nental or physical condition is deened not to have withdrawn his
199| or her consent to such test. A blood test may be adm ni stered
200| whether or not the person is told that his or her failure to
201| submt to such a blood test will result in the suspension of the
202| person's privilege to operate a notor vehicle upon the public
203| highways of this state and that a refusal to submt to a | awful

204| test of his or her bl ood—f—his—oerher—drivingprivitegehas

205| beenpreviously -suspended-forrefusal to submt toalawful test
206| eof—his—or—her—breath—urine—or—bloed- is a m sdeneanor. Any

207| person who is capable of refusal shall be told that his or her
208| failure to submt to such a blood test will result in the

209| suspension of the person's privilege to operate a notor vehicle
210| for a period of 1 year for a first refusal, or for a period of
211| 18 nonths if the driving privilege of the person has been

212| suspended previously as a result of a refusal to submit to such

213| a test or tests, and that a refusal to submt to a | awful test

214| of his or her bl oodi—H—his—oer—her—drving—privitege—has—been
215| previously suspended for a prior refusal to submt to a lawful
216| testof his or her breath—urine—orbleed- is a m sdeneanor.
217| The refusal to submt to a blood test upon the request of a | aw
218| enforcenment officer is adm ssible in evidence in any crim nal
219| proceeding.

220 Section 2. Paragraph (a) of subsection (1) of section
221| 316.1933, Florida Statutes, is anended to read:
222 316. 1933 Bl ood test for alcohol, chem cal substances, or

223| controll ed substances iApairreprt—or—intoxication—+n—cases—of

224 | death—or—serious—boedily—injury; right to use reasonable force.--
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225 (D(a) If alaw enforcenent officer has probable cause to
226| believe that a notor vehicle driven by or in the actual physica
227| control of a person under the influence of al coholic beverages,
228| any chem cal substances, or any controll ed substances has caused
229| the death or serious bodily injury of a human being, or if the

230| person driving or in actual physical control of a notor vehicle

231| has refused or failed to submt to a urine test reqguested

232| pursuant to s. 316.1932(1)(a)l.b., a | aw enforcenment officer

233| shall require the person driving or in actual physical control
234| of the notor vehicle to submt to a test of the person's bl ood
235| for the purpose of determ ning the al coholic content thereof or
236| the presence of chem cal substances as set forth in s. 877.111
237| or any substance controlled under chapter 893. The | aw

238| enforcenent officer nmay use reasonable force if necessary to
239| require such person to submt to the adm nistration of the bl ood
240| test. The blood test shall be perfornmed in a reasonabl e manner.
241| Notwi thstanding s. 316.1932, the testing required by this

242| paragraph need not be incidental to a lawful arrest of the

243| person unless the testing is required because the person refused

2441 or failed to submt to a urine test requested pursuant to s.
245| 316.1932(1)(a)l.b.

246 Section 3. Section 316.1939, Florida Statutes, is anended
247| to read:

248 316.1939 Refusal to submt to testing; penalties.--

249 (1) Any person who has refused to submt to a chem cal or

250| physical test of his or her breath, blood, or urine, as

251| described in s. 316.1932, and-whosedrivingprivitege—was
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252 | previously suspended -fora priorrefusal to submt to alawniul
253| test—of his or her breath—urine—orblood- and:

254 (a) Wo the arresting | aw enforcenent officer had probable
255| cause to believe was driving or in actual physical control of a
256| motor vehicle in this state while under the influence of

257| al coholic beverages, chem cal substances, or controlled

258| substances;

259 (b) Wo was placed under |awful arrest for a violation of
260 s. 316.193 unl ess such test was requested pursuant to s.

261| 316.1932(1)(c);

262 (c) Who was inforned that, if he or she refused to submt
263| to such test, his or her privilege to operate a notor vehicle
264| woul d be suspended for a period of 1 year or, in the case of a

265| second or subsequent refusal, for a period of 18 nonths;

266 (d) Wio was inforned that a refusal to submt to a | awf ul
267| test of his or her breath, urine, or bl ood—f—his—oer—her

268

269

270| er—bleed~ is a m sdeneanor; and

271 (e) Wo, after having been so inforned, refused to submt

272| to any such test when requested to do so by a | aw enforcenent
273| officer or correctional officer

274
275 commits a m sdeneanor of the first degree, punishable and—is

276| subject topunishaent as provided in s. 775.082 or s. 775.083.

277 (2) The disposition of any administrative proceedi ng that

278| relates to the suspension of a person's driving privilege does

279| not affect a crimnal action under this section.
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280 (3) The disposition of a crimnal action under this

281| section does not affect any adm nistrative proceedi ng that

282| relates to the suspension of a person's driving privilege. Fhe
283
284
285
286
287 Section 4. Paragraphs (a) and (c) of subsection (1) of

288| section 327.352, Florida Statutes, are anended to read:

289 327.352 Tests for al cohol, chem cal substances, or

290 controlled substances; inplied consent; refusal.--

291 (1)(a)l. The Legislature declares that the operation of a
292| vessel is a privilege that nust be exercised in a reasonabl e
293| manner. In order to protect the public health and safety, it is
294| essential that a lawmful and effective neans of reducing the

295| incidence of boating while inpaired or intoxicated be

296| established. Therefore, any person who accepts the privilege
297| extended by the laws of this state of operating a vessel within
298| this state is, by so operating such vessel, deened to have given
299| his or her consent to submt to an approved chem cal test or

300 physical test including, but not limted to, an infrared |ight
301| test of his or her breath for the purpose of determ ning the
302| alcoholic content of his or her blood or breath if the person is
303 lawfully arrested for any offense allegedly conmtted while the
304| person was operating a vessel while under the influence of

305( al coholic beverages. The chem cal or physical breath test nust

306 be incidental to a lawful arrest and adm nistered at the request

307| of a law enforcenent officer who has reasonabl e cause to believe
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308| such person was operating the vessel within this state while
309| wunder the influence of alcoholic beverages. The adm nistration
310 of a breath test does not preclude the adm nistration of another
311| type of test. The person shall be told that his or her failure
312 to submit to any lawful test of his or her breath will result in
313| a civil penalty of $500, and shall also be told that if he or
314| she refuses to submt to a lawful test of his or her breath and
315| he-or-she-has beenpreviously fined for refusal to-submt to-any
316| lawlul—test of hisor her breath—urine—orbleed, he or she
317| commts a misdenmeanor in addition to any other penalties. The
318| refusal to submt to a chem cal or physical breath test upon the
319| request of a |l aw enforcenment officer as provided in this section
320 is adnmissible into evidence in any crimnal proceeding.
321 2.  Any person who accepts the privil ege extended by the
322| laws of this state of operating a vessel within this state is,
323| by so operating such vessel, deened to have given his or her
324| consent to submit to a urine test for the purpose of detecting
325| the presence of chem cal substances as set forth in s. 877.111
326| or controlled substances if the person is lawfully arrested for
327| any offense allegedly commtted while the person was operating a
328| vessel while under the influence of chem cal substances or
329| controlled substances. The urine test nust be incidental to a
330 lawful arrest and admi nistered at a detention facility or any
331| other facility, nobile or otherw se, which is equipped to
332| admnister such tests at the request of a | aw enforcenent
333| officer who has reasonabl e cause to believe such person was
334| operating a vessel within this state while under the influence
335| of chem cal substances or controlled substances. The urine test
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336| shall be adm nistered at a detention facility or any other

337| facility, nobile or otherw se, which is equipped to adm nister
338| such test in a reasonable manner that will ensure the accuracy
339| of the specinen and maintain the privacy of the individual

340| involved. The administration of a urine test does not preclude
341| the adm nistration of another type of test. The person shall be
342| told that his or her failure to submt to any lawful test of his
343| or her urine will result in a civil penalty of $500,~ and shal

344| also be told that if he or she refuses to submt to a | awful

345| test of his or her urine and-he—or—she-has—beenprevioustyfined

346| for—refusal to submt toany lawiul test of his or her breath—
347| urine—or—blood, he or she comrits a m sdenmeanor in addition to

348| any other penalties. The refusal to submt to a urine test upon
349 the request of a |aw enforcenent officer as provided in this
350| section is adnmi ssible into evidence in any crimnal proceeding.
351 (c) Any person who accepts the privilege extended by the
352 laws of this state of operating a vessel within this state is,
353| by operating such vessel, deened to have given his or her

354 consent to submt to an approved bl ood test for the purpose of
355 determ ning the alcoholic content of the blood or a blood test
356| for the purpose of determ ning the presence of chenica

357| substances or controlled substances as provided in this section
358| if there is reasonable cause to believe the person was operating

359 a vessel while under the influence of al coholic beverages or

360| chem cal or controlled substances and the person—appears—+for
361 I tal clinic. I i cal facili I

362| the admi nistration of a breath or urine test is inpractical or

363| inpossible. i i ;
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364] facilityv' inelud bl I i cal
365| wvehiele- The blood test shall be perfornmed in a reasonabl e

366 manner. Any person who is incapable of refusal by reason of

367| unconsci ousness or other nmental or physical condition is deened
368| not to have withdrawn his or her consent to such test. Any

369| person who is capable of refusal shall be told that his or her
370| failure to submt to such a blood test will result in a civi

371| penalty of $500 and that a refusal to submt to a |awful test of
372| his or her bl ood—+¥f—-he—-or—she-has—previously—beenfinedFfor
373| refusalto-submt toanytlawiul test of his or her breath,

374| uwrine—or—bloed- is a msdeneanor. The refusal to submt to a
375| blood test upon the request of a | aw enforcenent officer shal

376| be adnmissible in evidence in any crimnal proceeding.

377 Section 5. Paragraph (a) of subsection (1) of section
378| 327.353, Florida Statutes, is anended to read:
379 327.353 Blood test for al cohol, chem cal substances, or

380| controlled substances iapai+renrt—or—intoxicati-on—+n—ecases—of
381l| death—or—serious—boedily—injury;, right to use reasonable force.--

382 (1)(a) If alaw enforcenent officer has probable cause to

383| believe that a vessel operated by a person under the influence
384| of al coholic beverages, any chem cal substances, or any
385| controlled substances has caused the death or serious bodily

386| injury of a human being, or if the person operating or in actual

387| physical control of a vessel has refused or failed to submt to

388 a urine test requested pursuant to s. 327.352(1)(a)2., a |l aw

389| enforcenent officer shall require the person operating or in

390( actual physical control of the vessel to submt to a test of the

391| person's blood for the purpose of determ ning the al coholic
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392| content thereof or the presence of chem cal substances as set
393| forth in s. 877.111 or any substance control |l ed under chapter
394 893. The | aw enforcenent officer may use reasonable force if
395| necessary to require the person to submt to the adm nistration
396| of the blood test. The blood test shall be perfornmed in a

397| reasonable manner. Notw thstanding s. 327.352, the testing

398| required by this paragraph need not be incidental to a |aw ul

399 arrest of the person unless the testing is required because the

400| person refused or failed to submt to a urine test requested
401| pursuant to s. 327.352(1)(a)2

402 Section 6. Section 327.359, Florida Statutes, is anended
403( to read:
404 327.359 Refusal to submt to testing; penalties.--Any

405| person who has refused to submt to a chem cal or physical test
406| of his or her breath, blood, or urine, as described in s.

407| 327.352, and-who-has beenpreviously fined for refusalto-submt
408| to—atawiul test of his or her breath—urine—orbloeed~ and

409 (1) W the arresting | aw enforcenent officer had probable
410| cause to believe was operating or in actual physical control of
411| a vessel in this state while under the influence of alcoholic
412| beverages, chenical substances, or controll ed substances;

413 (2) Wio was placed under |lawful arrest for a violation of
414| s. 327.35 unless such test was requested pursuant to s.

415 327.352(1)(c);

416 (3) Wi was inforned that if he or she refused to submt

417| to such test he or she is subject to a fine of $500;

418 (4) Wio was inforned that a refusal to submt to a | awf ul
419| test of his or her breath, urine, or bl ood—f—he or she has
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420| beenpreviousty fined for refusal to submt to atlawful test of
421| his—orher breath—urine—orbloed- is a m sdeneanor; and
422 (5 Wo, after having been so informed, refused to submt
423| to any such test when requested to do so by a | aw enf or cenent
4241 officer or correctional officer
425
426 commts a m sdeneanor of the first degree, punishable and—is
427| subject—to—punishaent as provided in s. 775.082 or s. 775.083.
428 Section 7. This act shall take effect October 1, 2006.
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