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By the Committee on Banking and I nsurance; and Senator

Aronber g
597-2364- 06
1 A Dbill to be entitled
2 An act relating to land trusts; anending s.
3 689.071, F.S.; providing a short title;
4 provi di ng definitions; revising provisions
5 relating to land trust transfers of rea
6 property and vesting of ownership in a trustee;
7 deleting a requirenent that a trustee be
8 qualified to act as a fiduciary; deleting
9 obsol ete references to "dower" and "curtesy";
10 specifying rights, liabilities, and duties of
11 | and trust beneficiaries; providing that the
12 princi pal residence of a beneficiary which is
13 held in a land trust is entitled to the
14 honmest ead tax exenption under certain
15 ci rcunst ances; providing for the appointnment of
16 successor trustees; providing requirenents for
17 decl arations of appointnment; providing that a
18 trustee of a land trust nay be a creditor of
19 the trust or of a trust beneficiary; anmending
20 s. 201.02, F.S.; conforming a cross-reference;
21 provi di ng application; providing an effective
22 dat e.
23
24| Be It Enacted by the Legislature of the State of Florida:
25
26 Section 1. Section 689.071, Florida Statutes, is
27| anmended to read:
28 689.071 Florida Land Trust Act t+rusts—tranrsferring
29| inAterests—inreal—estate—oewnership—vests—intrustee. --
30 (1) SHORT TITLE.--This section may be cited as the
31|"Florida Land Trust Act."
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1 (2) DEFINITIONS.--As used in this section, the term

2 (a) "Beneficial interest" neans any interest, vested

3| or contingent and regardless of how small or mnimal such

4| interest may be, in a land trust which is held by a

5| beneficiary.

6 (b) "Beneficiary" nmeans any person or entity having a
7| beneficial interest in a land trust. A trustee nmay be a

8| beneficiary of the land trust for which such trustee serves as
9| trustee.

10 (c) "Holder of the power of direction" neans any

11| person or entity having the authority to direct the trustee to
12| convey property or interests, execute a nortgage, distribute
13| proceeds of a sale or financing, and execute docunents

14| incidental to the adnministration of a |land trust.

15 (d) "Land trust" is not the creation of an entity, but
16| neans any express witten agreenent or arrangenent by which a
17| use, confidence, or trust is declared of any |land, or of any
18| charge upon land, for the use or benefit of any beneficiary,
19| under which the title to real property, both |egal and
20| equitable, is held by a trustee, subject only to the execution
21| of the trust, which may be enforced by the beneficiaries.
22 (e) "Trustee" nmeans the person or entity designated in
23| a trust instrunent to hold legal and equitable title to
24| property of a land trust.
25 (3) € OMERSHI P VESTS I N TRUSTEE. - - Every conveyance,
26| deed, nortgage, |ease assignnent, or other instrunent
27| heretofore or hereafter nade, hereinafter referred to as "the
28| recorded instrument," transferring any interest in rea
29| property in this state, including, but not linited to,_ a
30| Il easehold or nortgagee interest, to any person or anys-
31| corporation, bank, trust conpany, or other entity duly forned
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1| under the laws of its state of qualification guatifiedto—act
2| as—a—fidueiaryinathis—state, in which recorded instrunent the
3| person, corporation, bank, trust company, or other entity is
4| designated "trustee," or "as trustee," without therein nani ng
5| the beneficiaries of such trust, whether or not reference is
6| made in the recorded instrunent to any separate collatera

7| unrecorded decl arations or agreenments, is effective to vest,

8| and is hereby declared to have vested, in such trustee ful

9| rights of ownership over the real property or interest

10| therein, with full power and authority as granted and provi ded
11| in the recorded instrunent to deal in and with the property or
12| interest therein or any part thereof; provided, the recorded
13| instrument confers on the trustee the power and authority

14| either to protect, conserve and to sell, or to lease, or to
15| encunber, or otherwi se to manage and di spose of the rea

16| property described in the recorded instrunent.

17 (4) 2 NO DUTY TO I NQUIRE. - - Any grantee, nortgagee,

18| | essee, transferee, assignee, or person obtaining

19| satisfactions or releases or otherwise in any way dealing with
20| the trustee with respect to the real property or any interest
21| in such property preperties held in trust under the recorded
22| instrunment, as herei nabove provided for, is not obligated to
23| inquire into the identification or status of any nanmed or

24| unnanmed beneficiaries, or their heirs or assigns to whoma

25| trustee may be accountabl e under the terns of the recorded

26| instrunment, or under any unrecorded separate declarations or
27| agreenents collateral to the recorded instrument, whether or
28| not such declarations or agreenents are referred to therein
29| or to inquire into or ascertain the authority of such trustee
30| to act within and exercise the powers granted under the

31| recorded instrunment; or to inquire into the adequacy or
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1| disposition of any consideration, if any is paid or delivered
2| to such trustee in connection with any interest so acquired

3| fromsuch trustee; or to inquire into any of the provisions of
4| any such unrecorded decl arati ons or agreenents.

5 (5) 63> BENEFICIARY CLAIMS. --All persons dealing with

6| the trustee under the recorded instrument as herei nabove

7| provided take any interest transferred by the trustee

8| thereunder, within the power and authority as granted and

9| provided therein, free and clear of the clains of all the

10| named or unnaned beneficiaries of such trust, and of any

11| unrecorded declarations or agreenents collateral thereto

12| whether referred to in the recorded instrument or not, and of
13| anyone claim ng by, through, or under such beneficiaries.

14| However, this section does not prevent +reludi-rg—and—w-thout
15| H-mtingthe foregoingto—any—elaimarisingoeut—ef anydower
16| er—ecurtesy—interest—ofthe spouse—ofany benefieciarythereof-
17| previded—nothing—herein—econtabnedprevents a beneficiary of
18| any such unrecorded col |l ateral declarations or agreenments from
19| enforcing the terns thereof against the trustee.
20 (6) 4 PERSONAL PROPERTY.--In all cases in which the
21| recorded instrument, as herei nabove provi ded, contains a
22| provision defining and declaring the interests of
23| beneficiaries thereunder to be personal property only, such
24| provision shall be controlling for all purposes when such
25| determnination becones an issue under the laws or in the courts
26| of this state.
27 ()65 TRUSTEE LIABILITY.--In addition to any other
28| limtation on personal liability existing pursuant to statute
29| or otherw se, the provisions of s. 737.306 apply to the
30| trustee of a land trust created pursuant to this section
31 (8) LAND TRUST BENEFI CI ARIES. - -
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(a) Except as provided in this section, the

beneficiaries of a land trust are not liable, solely by being

a beneficiary, under a judgnent, decree, or order of court or

in any other manner for a debt, obligation, or liability of

the |and trust.

(b) Any beneficiary acting under the trust agreenent

of aland trust is not liable to the land trust's trustee or

to any other beneficiary for the beneficiary's good faith

reliance on the provisions of the trust agreenent.

(c) Chapter 679 applies to the perfection of any

security interest in a beneficial interest in a |and trust.

The perfection of a security interest in a beneficial interest

in a land trust does not inpair or dimnish the authority of

the trustee under the recorded instrunent, and parties dealing

with the trustee are not required to inquire into the terns of

the unrecorded trust agreenent.

(d) A beneficiary's duties and liabilities may be

expanded or restricted in a trust agreenent or beneficiary

agr eenent .
(e) Any subsequent docunent appearing of record in

which a beneficiary of a trust transfers or encunbers the

beneficial interest in the trust does not dimnish or inpair

the authority of the trustee under the terns of the recorded

instrunent. Parties dealing with the trustee are not required

to inquire into the terns of the unrecorded trust adgreenment.

(f) An unrecorded trust agreenent giving rise to a

recorded instrunent for a land trust may provide that one or

nore persons or_entities have the power to direct the trustee

to convey property or interests, execute a nortgage,

distribute proceeds of a sale or financing, and execute

docunments incidental to administration of the |land trust. The
5
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power of direction, unless provided otherwise in the |and

trust agreenent, is conferred upon the holders of the power

for the use and benefit of all holders of any beneficia

interest in the land trust. In the absence of a provision in

the land trust agreenent to the contrary, the power of

direction shall be in accordance with the percentage of

i ndi vi dual _ownership. In exercising the power of direction

the holders of the power of direction are presuned to act in a

fiduciary capacity for the benefit of all holders of any

beneficial interest in the trust, unless otherw se provided in

the land trust agreenent. A beneficial interest is

i ndef easi bl e, and the power of direction may not be exercised

so as to alter, anend, revoke, termnate, defeat, or otherw se

affect or change the enjoynment of any beneficial interest.

() Atrust relating to real estate does not fail, and

any use relating to real estate may not be defeated, because

beneficiaries are not specified by nane in the recorded deed

of conveyance to the trustee or because duties are not inposed

upon the trustee. The power conferred by any recorded deed of

conveyance on a trustee to sell, lease, encunber, or otherw se

di spose of property described in the deed is effective, and a

person dealing with the trustee is not required to inquire any

further into the right of the trustee to act or the

di sposition of any proceeds.

(h) The principal residence of a beneficiary shall be

entitled to the honestead tax exenption even if the honestead

is held by a trustee in a land trust, provided the beneficiary

qualifies for the homestead exenption under chapter 196.
(9) SUCCESSOR TRUSTEE. - -
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(a) The provisions of s. 737.309 relating to the

resignation of a trustee do not apply to the appointnent of a

successor_trustee under this section

(b) 1If the recorded instrunent and the unrecorded | and

trust agreenent are silent as to the appointnent of a

successor_trustee in the event of the death, incapacity,

resignation, or termnation due to dissolution of a |and

trustee or if a land trustee is unable to serve as trustee,

one_or _nore persons or _entities having the power of direction

of the land trust agreenent nmay appoint a successor trustee or

trustees of the land trust by filing a declaration of

appoi ntnent _of a successor trustee or trustees in the office

of the recorder of deeds in the county in which the trust

property is located. The declaration nust be signed by a

beneficiary or beneficiaries of the trust and by each

successor_trustee, nust be acknow edged in the manner provi ded

for acknow edgnent of deeds, and nust contain:

1. The legal description of the trust property.

2. The nane _and address of the forner trustee.

3. The nane and address of each successor trustee.

4. A statenment that each successor trustee has been

appoi nted by one or _nore persons or_entities having the power

of direction of the land trust, together with an acceptance of

appoi nt nent by each successor trustee.

(c) |If the recorded instrunent is silent as to the

appoi ntnent _of a successor trustee or trustees but an

unrecorded | and trust agreenent provides for the appointnent

of a successor trustee or trustees in the event of the death,

incapacity, resignation, or term nation due to dissolution of

the land trustee, upon the appointnent of any successor

trustee pursuant to the terns of the unrecorded | and trust
7
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agreenent, each successor trustee shall file a declaration of

appoi nt nent _of a successor trustee in the office of the

recorder of deeds in the county in which the trust property is

|l ocated. The declaration nust be signed by both the forner

trustee and each successor trustee, nust be acknow edged in

the manner provi ded for acknow edgnent of deeds, and nust

cont ai n:

The | egal description of the trust property.

1
2. The nane _and address of the forner trustee.
3

The nanme _and address of the successor trustee.

4. A statement of resignation by the forner trustee

and a statenent of acceptance of appointnent by each successor

trustee.

5. A statenent that each successor trustee was duly

appoi nted under the terns of the unrecorded | and trust

agreenent .

If the appointnent of any successor trustee is due to the

death or incapacity of the forner trustee, the declaration

need not be signed by the fornmer trustee and a copy of the

death certificate or a statenent that the forner trustee is

incapacitated or unable to serve nust be attached to or

included in the declaration, as applicable.

(d) 1If the recorded instrunent provides for the

appoi ntnment of any successor trustee and any successor trustee

is appointed in accordance with the recorded instrunent, no

additional declarations of appointnent of any successor

trustee are required under this section.

(e) FEach successor land trustee appointed is fully

vested with all the estate, properties, rights, powers,

trusts, duties, and obligations of the predecessor |and
8
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1| trustee, except that any successor land trustee is not under
2| any duty to inquire into the acts or omissions of a

3| predecessor trustee and is not liable for any act or failure
4| to act of a predecessor trustee. A person dealing with any

5| successor trustee pursuant to a declaration filed under this
6| section is not obligated to inquire into or ascertain the

7| authority of the successor trustee to act within or exercise
8| the powers granted under the recorded instrunments or any

9| unrecorded declarations or agreenents.

10 (f) Aland trust agreenent may provide that the

11| trustee, when directed to do so by the beneficiaries of the
12| land trust or legal representatives of the beneficiaries, may
13| convey the trust property directly to another trustee on

14| behalf of the beneficiaries or others named by the

15| beneficiaries.

16 (10) TRUSTEE AS CREDI TOR. - -

17 (a) If a debt is secured by a security interest in a
18| beneficial interest in a land trust or by a nortgage on |and
19| trust property, the validity or enforceability of the debt,
20| security interest, or nortgage and the rights, renedies,
21| powers, and duties of the creditor with respect to the debt or
22| the security are not affected by the fact that the creditor
23| and the trustee are the same person or entity, and the
24| creditor may extend credit, obtain any necessary security
25| interest or nortgage, and acquire and deal with the property
26| conprising the security as though the creditor were not the
27| trustee.
28 (b) Atrustee of a land trust does not breach a
29| fiduciary duty to the beneficiaries, and it is not evidence of
30| a _breach of any fiduciary duty owed by the trustee to the
31| beneficiaries for a trustee to be or becone a secured or
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1| unsecured creditor of the land trust, the beneficiary of the
2| Land trust, or a third party whose debt to such creditor is
3| guaranteed by a beneficiary of the |and trust.
4 (11)¢6> REMEDIAL ACT.--This act is renmedial in nature
5| and shall be given a liberal interpretation to effectuate the
6| intent and purposes herei nabove expressed.
7 (12) £ EXCLUSION. --This act does not apply to any
8| deed, nortgage, or other instrument to which s. 689.07
9| applies.
10 Section 2. Subsection (4) of section 201.02, Florida
11| Statutes, is anended to read:
12 201.02 Tax on deeds and other instruments relating to
13| real property or interests in real property.--
14 (4) The tax inposed by subsection (1) shall also be
15| payabl e upon docunents which convey or transfer, pursuant to
16| s. 689.071, any beneficial interest in |lands, tenements, or
17| other real property, or any interest therein, even though such
18| interest may be designated as personal property,
19| notwi thstanding the provisions of s. 689.071(6)4)> The tax
20| shall be paid upon execution of any such docunent.
21 Section 3. This act is intended to clarify existing
22| law and applies to all land trusts whether created before, on
23| or after October 1, 2006.
24 Section 4. This act shall take effect October 1, 2006
25
26 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR

27 Senate Bill 1956
28
29| 1 Requires that the beneficiary of a land trust qualify for

a honest ead exenption under ch. 196, F.S., in order for
30 property held in a land trust to qualify for a honestead
a1 exenption.

2. Requires a land trust to be a witten agreenent.
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