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Fl orida Senate - 2006 COW TTEE AMENDMENT
Bill No. SB 1988
Bar code 133428
CHAMBER ACTI ON

Senat e House

Comm TP
04/ 18/ 2006 03:21 PM

The Conmittee on Regul ated Industries (King) recomrended the

foll owi ng anendnent:

Senate Anendnent (with title anendnent)

Del ete everything after the enacting cl ause

and insert:
Section 1. Section 210.0205, Florida Statutes, is
created to read

210.0205 Florida tobacco marketing equity and fisca

conpl i ance requirenents. --

(1) Notwithstanding s. 210.01, as used in_ ss.

210.0205-210. 0208, the term

(a) "Attorney General's Settlenment Agreenent of 1996"

neans the agreenment executed by the Attorney General of this

state on March 15, 1996, settling clains of this state agai nst

Li ggett Group, Inc., and others, as such agreenent was anended

prior to January 1, 2006.

(b) "Brand famly" neans all styles of cigarettes sold

under the sane trademark and differentiated from one another

by neans of additional nodifiers or descriptors, including,
1
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but not limted to, "nenthol,"” "lights," "kings," and "100s,"

and i ncludes any brand nane used alone or in conjunction with

any other word, trademark, logo, synbol, notto, selling

nessage, recogni zabl e pattern of colors, or any other indicia

of product identification identical or simlar to, or

identifiable with, a previously known brand of cigarettes.

(c) "Cigarette manufacturer" neans a person or _entity

holding a valid permt under 26 U S.C. s. 5712 which

manuf actures, fabricates, or assenbles cigarettes. The term

includes any entity that is the first inporter into the United

States of cigarettes manufactured abroad.

(d) "CGovernor's Settlenent Agreenent of 1997" neans

t he agreenment executed by the Governor of this state on August

25, 1997, settling the clains of this state in the case of

Florida v. Anerican Tobacco Conpany, et al., case no. 95-1466,

Fifteenth Judicial Crcuit, as such agreenent was anended

prior to January 1, 2006.

(e) "Inflation adjustnment" neans the greater of 3

percent _or the percentage increase in the Consunmer Price |ndex

applicabl e each year pursuant to paragraph [l.B.3. of the

Governor's Settlenment Agreenent of 1997.

(f) "Master Settlenent Agreenent"” neans the agreenent

adm ni stered by the National Association of Attorneys Cenera

settling tobacco related clainms of 46 states, not including

Fl orida, against various cigarette manufacturers and al

anmendnents to such agreenent.

(9)  "Nonsettling manufacturer” neans any cigarette

manuf acturer that is not a 1997 settling nanufacturer or a

1996 settling manufacturer

(h) "Stanmping agent whol esal er" neans any whol esal e

dealer licensed by the division to purchase and affix stanps
2
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evi denci ng _paynent of the excise tax required by s. 210.02.

The termincludes an "agent" as defined in s. 210.01(9).

(i) "1996 settling manufacturer" neans any cigarette

manuf acturer that is a party to the Attorney CGeneral's

Settlement Agreenent of 1996 and its successors in interest.

() "1997 settling manufacturer" neans any cigarette

manuf acturer that is a party to the Governor's Settl enent

Agreenent _of 1997 and its successors in interest.

(2) Afee, in addition to all other taxes or fees of

every kind inposed by law, is inposed upon the sale, receipt,

pur chase, possession, consunption, handling, distribution, and

use in this state of cigarettes manufactured by a 1996

settling manufacturer or a nonsettling manufacturer, if a

st anpi ng agent wholesaler is required by law to affix a stanp

or stanp insignia to the package in which such cigarettes are

sold or purchased or if such cigarettes may legally be sold or

purchased in the state without bearing a stanp or stanp

insignia of this state. The rate of the fee is 20.3 mlls per

cigarette in fiscal year 2006-2007. Begi nning January 1, 2008,

and on January 1 of each year thereafter, the division shal

adjust the rate of the fee by the inflation adjustnment.

(3) The division shall collect the fee once each nonth

from each manuf acturer upon which a fee is inposed under

subsection (2), based on information received pursuant to

subsection (5). The division shall nmmil to each such

manuf acturer not later than the 15th day of each nonth a

notice of any credits available and the fee inposed upon such

manuf acturer for sales of its cigarettes nmade in the preceding

nmont h. Each such manufacturer shall ensure that the division

has recei ved paynment of any fee due after application of

available credits no later than the |last day of the nonth in
3
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which the notice was nmil ed. Except as otherw se provided in

this section, proceeds fromthe fee shall be deposited into

t he Tobacco Settlenment Cearing Trust Fund and the fee shal

be inmposed, collected, paid, adm nistered, and enforced in the

sane _nmanner_as the tax on cigarettes i nposed by s. 210.02.

(4) Each nonsettling manufacturer and each 1996

settling manufacturer selling cigarettes in this state on July

1, 2006, shall provide to the division the information

described in subsections (6) and (7) and, except as otherw se

provided by s. 210.0207, pay the fee inposed by subsection

2). If a nonsettling manufacturer is not selling cigarettes

in this state on July 1, 2006, before commenci ng sal es of

cigarettes in this state, the nonsettling manufacturer shal

prepay the fee inposed by subsection (2). The prepaynent

ampunt _shall be the greater of $50,000 or the product

determined by nmultiplying the nunber of cigarettes the

di vi sion reasonably projects that such nonsettling

manuf acturer will sell in this state in the first cal endar

month by the rate of the fee for the current vear. The

division nay require a nonsettling manufacturer to provide any

i nformati on reasonably necessary to determ ne the ampunt of

the prepaynent fee and, in the case of prepaynent, shal

establish procedures for providing rei nbursenent to

nonsettling manufacturers if actual sales are |l ess than sales

projected by the division and for additional paynent by such

nonsettling manufacturer if actual sales are greater than

sal es projected by the division. As used in this subsection

the term"cigarettes" refers only to cigarettes manufactured

by nonsettling nanufacturers.

(5) The nonthly report of a stamping agent whol esal er

required by s. 210.09(2) nust state, by manufacturer and brand
4
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fam ly, the nunber and denom nations of stanps or stanp

insignia affixed to individual packages of cigarettes

manuf act ured by nonsettling manufacturers and 1996 settling

manuf acturers. Each report required by s. 210.09(2) nust

state, by manufacturer and brand fanmly for each place of

busi ness, the nunber of individual packages of cigarettes

manuf act ured by nonsettling manufacturers and 1996 settling

manuf acturers and otherwi se sold or purchased in this state or

ot herwi se handl ed or distributed in this state for sale in

anot her state, commonwealth, or territory of the United States

in the nonth preceding the nonth in which the report i s mde.

The division may adopt rules requiring any distributing agent,

whol esal er, whol esal e deal er, inporter, conmon carrier, 1996

settling manufacturer, and nonsettling manufacturer to provide

in the nonthly report the information specified in this

subsection and any other informati on necessary to determ ne

the fee due under subsection (2) or to enforce ss.

210. 0205-210. 0208.

(6) Before commencing sales of cigarettes in this

state or, if selling cigarettes in this state on July 1, 2006,

by Augqust 1, 2006, each nonsettling nmanufacturer and 1996

settling manufacturer shall provide to the division, in a form

prescri bed by the division

(a) The conpl ete nane, address, and tel ephone nunber

of the mmnuf acturer

(b) The date the manufacturer began or intends to

begin selling cigarettes in this state.

(c) The nanes of the brand famlies of the cigarettes

the manufacturer is selling or will sell in this state.

(d) A statenent of the nonsettling manufacturer's

intention to conply with the obligations inposed by ss.
5
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210. 0205- 210. 0207.

(e) The nane, address, telephone nunber, and signature

of an officer of the manufacturer attesting to all of the

i nformati on described in this subsection

(7)  Each manufacturer subject to the fee inposed under

subsection (2) shall certify to the division on the first day

of each nonth that the manufacturer is in conpliance with this

section and has paid in full the fee inposed under subsection

2). The division shall develop, maintain, and publish on its

Internet website a directory listing all manufacturers that

have provided current, accurate, and conplete certifications.

The division shall provide a copy of the list to any person

upon request.

(8) Cigarettes of a manufacturer that is subject to

but has not paid a fee inposed by subsection (2), or that has

not conplied with the reporting requirenents of subsections

4), (6), (7), and (8), shall be treated as cigarettes for

which the tax inposed by s. 210.02 has not been paid. A

st anpi ng _agent whol esal er may not affix to any package of

cigarettes the stanp required under s. 210.06, or otherw se

purchase or sell such cigarettes, after such whol esal er

receives notice fromthe division that the manufacturer of

such cigarettes has not paid in full the fee inposed under

subsection (2) or if the nonsettling or the 1996 settling

manuf acturer is not listed on the division's directory

described in subsection (7).

Section 2. Section 210.0206, Florida Statutes, is
created to read

210.0206 Credits relating to tobacco litigation

settl enent obligations; exenptions for certain

manuf acturers. - -
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(1) On July 1, 2006, each 1996 settling nanufacturer

is granted, a credit against any npnetary obligations

presently unpaid or subsequently owed to this state under the

Attorney Ceneral's Settlement Agreenent of 1996. Such credit

is equal to the total fees paid by the 1996 settling

manuf acturer _under s. 210.0205, regardless of the year in

which the fees are paid or the year with respect to which the

nonetary obligation is clained by the state. An additiona

credit is granted for any unused market exenption credits

al lowed in subsection (2) which a 1996 settling manufacturer

chooses to assign to the state for such purpose. The Attorney

Ceneral and the division shall deternine what evidence nust be

provi ded for the purpose of such assignnent of market

exenption credit. Such additional credit nay not exceed 100

percent of all nonetary obligations under the Attorney

Ceneral's Settlenment Agreenent of 1996 which are unpaid on

July 1, 2006, or subsequently owed to this state under such

agreenent .

(2) Each 1996 settling nmanufacturer and each

nonsettling manufacturer selling cigarettes in this state on

January 1, 2006, is entitled to receive an annual credit

agai nst the fee inposed by s. 210.0205(2). Such annual credit

is the rate of the fee set, pursuant to s. 210.0205(2), for

the current year nmultiplied by the manufacturer's exenpt

share, multiplied by the nunber of cigarettes sold in this

state in the previous year. The "nmnufacturer's exenpt share"

is the greater of the percentage of any market share exenption

used by the manufacturer under the nmster settl enment agreenent

on or before January 2006, or one-half of the nmmnufacturer's

hi ghest percentage share of total cigarette sales in this

state in any of the years 2001, 2002, 2003, 2004, or 2005. The
7
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provision of credits under this subsection nust conformto the

foll owi ng procedures:

(a) A manufacturer seeking the annual credit shal

apply with the division on or before July 1, 2006, and shal

include with such application an affidavit of the

manuf acturer's chief executive officer which accurately states

such percentage of any narket share exenption used by the

manuf act urer _under the nmaster settl enent agreenent on or

before January 2006 and the nmanufacturer's best estinate of

t he nunber of the manufacturer's cigarettes sold in this state

in the years 2001, 2002, 2003, 2004, and 2005.

(b) On or before July 1, 2006, the division shal

determine the total cigarette sales in this state in the years

2001, 2002, 2003, 2004, and 2005.

(c) The division may deternine the reasonabl e accuracy

of the information provided in each application and nake any

adj ust mrents _necessary to correct any inaccuracies. Based upon

such corrections, the division shall nake an initia

determ nation of the percentage to be used to determ ne the

applicant's annual credit. Such deternination nust be nade by

Cctober 1, 2006, or as soon as reasonably practicable

t hereafter.

(d) Unless a hearing is requested within the tine

allowed in subsection (4), an initial determ nation is binding

on _the nmanuf acturer

(3) A manufacturer seeking a hearing pursuant to

chapter 120 to challenge the division's initial determ nation

nust submit a witten request for such a hearing to the

division within 10 days after such deternination. The division

shall grant or deny the request within 5 days after receipt

and, imediately after granting any such request, shall notify
8
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the Division of Admi nistrative Hearings within the Departnment

of Managenent Services. Wthin 5 days after receiving such

notice, the Division of Adm nistrative Hearings shall assign

an _adm nistrative |l aw judge, who shall conduct a hearing

within 14 days, unless the request for hearing is wthdrawn. A

credit may not be granted to the manufacturer until the

determ nation of the division is final and not subject to

appeal. If litigation delays the granting of a credit beyond

t he onset of the paynent of fees by a nanufacturer pursuant to

s. 210.0205, any credit that is deternmined valid in the fina

resolution of that litigation nust be awarded for the year of

such onset and for each year thereafter

(4) Credits provided under this section may be used at

any tinme and may be transferred to ot her manufacturers of

cigarettes agai nst which the fee is inposed under s. 210.0205.

The division may adopt rul es governing the nmanner of

evi denci ng _any such transfer and may prohibit the use of any

transferred credit until after the division records and

acknow edges the transfer.

Section 3. Section 210.0207, Florida Statutes, is
created to read

210. 0207 Suspension of fees.--

(1) As used in this section, the term "subseguent

participati ng manuf acturer" neans a manufacturer that is a

subsequent participati ng manufacturer as defined by the nmster

settl enent agreenent.

(2) The fees inposed by s. 210.0205 are suspended and

wai ved until the January 1 after the term nation of the

suspensi on_pursuant to subsection (3).

(3)  The suspension in subsection (2) termn nates when

the division determ nes that all subsequent participating
9
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manuf acturers that provide the infornmation required under s.

210. 0205(4) have provided a witten acknow edgenent that each

such manufacturer is entitled to a credit under the master

settl enent _agreenent which satisfies the requirenents of

subsection (4) or have not provided such acknow edgenent but

are otherwise entitled to a credit under the master settl enent

agreenent _which satisfies the requirenents of subsection (4).

Such determ nati on may be nmde upon the certification of an

aut hori zed representative of the parties to the master

settl enment agreenent or upon any other infornmtion avail able

to the division.

(4 A credit that reduces a nonetary obligation of a

subsequent participating manuf acturer under the master

settl enent agreenent satisfies this subsection if it is equa

to the | esser of:

(a) Al suns payabl e by such manuf acturer under the

nmast er _settlenent agreenment _as a result of the manufacturer's

sales of cigarettes in this state in the absence of such

credit; or

(b) The net fees payable by such manufacturer under_s.

210. 0205.

(5) The division shall publish notice of its

term nation of a suspension pursuant to subsection (3) within

a reasonable tine in the same manner _as the division publishes

proposed rules under chapter 120. An action to chall enge such

a termnation is barred unless initiated within 180 days after

such publicati on.

Section 4. Section 210.0208, Florida Statutes, is
created to read

210.0208 Legislative intent.--The intent of this act

is to:
10
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(1) Reduce narket inequities created by the

inposition, by this state and other states, of certain

nonetary obligations on sone cigarette nmanufacturers through

settl enent _agreenents while not inposing sinilar obligations

on ot her cigarette nmanufacturers.

(2) Deter sellers of tobacco products in this state

frompaying fees to other states based upon sal es of

cigarettes in this state.

(3) Resolve disputes over npnetary obligations under

the Attorney Ceneral's Settl ement Agreenent of 1996.

Section 5. This act shall take effect upon becom ng a

| aw.

—=====—========== T | T L E AMENDMENT ===============
And the title is anended as foll ows:

Del ete everything before the enacting cl ause

and insert:
ADbill to be entitled

An act relating to tobacco marketing; creating
s. 210.0205, F.S.; providing definitions;
i mposing a fee on certain cigarettes by certain
manuf acturers; providing for adjustment and
collection of the fee by the Division of
Al cohol i c Beverages and Tobacco of the
Depart nent of Busi ness and Prof essiona
Regul ati on; providing for deposit of certain
proceeds of the fee into the Tobacco Settl enent
Cl earing Trust Fund; providing paynment
requi renents; authorizing the division to

11
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require certain cigarette nanufacturers to
provi de informati on concerni ng prepaynent;
requiring the division to establish procedures
to rei nburse manufacturers if the prepaid fee
exceeds the actual fee; requiring that certain
reports of a stamping agent whol esal er include
certain information concerni ng packages of
cigarettes by manufacturer and brand famly;
aut hori zi ng rul emaki ng by the division
requiring certain cigarette manufacturers to
provide certain infornmation to the division
bef ore making sales of cigarettes in this
state; requiring the cigarette manufacturers
subject to the fee to provide the division with
nonthly certifications of paynent of the fee
and conpliance with s. 210.0205, F.S.
requiring the division to nake a directory
listing such certifications available on its
Internet website and upon request; requiring
that cigarettes of manufacturers that have not
paid the fee or conplied with s. 210. 0205,
F.S., be treated as cigarettes for which the
tax inmposed by s. 210.02, F.S., has not been
pai d; prohibiting, under certain circunmstances,
a stanpi ng agent whol esal er from stanping,
purchasing, or selling certain cigarettes of
manuf acturers that have not paid the fee or are
not included in the division's directory
listing; creating s. 210.0206, F.S.; granting
certain cigarette manufacturers credits against

nonetary obligations to this state under a
12
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settlenent agreenent with this state;
speci fying the anbunt of the credits; providing
for the assignnent to the state of certain
unused mar ket exenption credits of certain
manuf acturers; providing that certain
manuf acturers are entitled to an annual credit
agai nst the fee inposed by s. 210.0205(2),
F.S.; specifying the anmount of the annua
credit; specifying procedures governing the
provi sion of such credits; requiring
application for such credit on or before July
1, 2006; authorizing the division to correct
i naccuracies in the application; requiring that
the division make an initial determ nation
regarding the application within a specified
time; providing that the division's initia
determ nation is binding if a hearing is not
request ed; providi ng procedures governing a
request for a hearing and the conduct of a
hearing; prohibiting the granting of a credit
pending a final determ nation by the division
foll owi ng the hearing and any appeal s;
providing for application of the final credit
in years prior to such final deternination
creating s. 210.0207, F.S.; providing a
definition; suspending and waiving the fees
i nposed on certain nmanufacturers under s.
210. 0205, F.S.; providing for term nation of
t he suspensi on by the division upon a
det erm nati on concerning the entitlenent of

certain manufacturers to a credit neeting
13
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certain requirenents; specifying the

requi renents such a credit rmust meet; requiring

the division to publish notice of the

term nation; barring a challenge to the

termnation after a certain tine; creating s.

210. 0208, F.S.; providing legislative intent;

providing an effective date.

14
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