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l. Summary:

Senate Bill 1992 reclassifies the degree of assault and battery offenses when any of those
offenses are committed against a homeless person, aterm which the bill defines. The following
reclassifications are provided:

¢ Inthe case of assault, from a misdemeanor of the second degree to a misdemeanor of the
first degree.

e Inthe case of battery, from a misdemeanor of the first degree to afelony of the third
degree.

e Inthe case of aggravated assault, from afelony of the third degree to afelony of the
second degree.

¢ |Inthe case of aggravated battery, from afelony of the second degree to afelony of the
first degree.

Additionally, if aperson is convicted of aggravated assault or aggravated battery upon a

homel ess person, the person shall be sentenced to a three-year minimum mandatory term of
imprisonment, be fined not more than $10,000, and be ordered to make restitution to the victim
and to perform up to 500 hours of community service. Restitution and community service work
arein addition to, and not in lieu of, any fine or sentence that may be imposed.
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The offense would be reclassified regardless of whether the offender knew or had reason to
know the housing status of the victim. The offense would be reclassified regardless of whether
the offender was also homeless.

This bill creates section 784.0815 of the Florida Statutes.
. Present Situation:

Currently, thereis no law that specifically enhances penalties or reclassifies the felony or
misdemeanor degree of any offense if the offense is committed against a homel ess person.
Crimes against the homeless are treated the same as crimes committed against most of the
general population.

Assaults, aggravated assaults, batteries, and aggravated batteries are generally proscribed and
punishable, as provided, respectively, ins. 784.011, F.S,, s. 784.021, F.S,, s. 784.03, F.S,,
S. 784.041, F.S,, and s. 784.045, F.S.

Section 784.011, F.S., providesthat it is a second degree misdemeanor® to commit an “assault,”
which the statute defines as an intentional, unlawful threat by word or act to do violence to the
person of another, coupled with an apparent ability to do so, and doing some act which creates a
well-founded fear in such other person that such violence isimminent.

Section 784.021, F.S., provides that it is a third degree felony? to commit an “aggravated
assault,” which the statute defines as an assault with a deadly weapon without intent to kill or an
assault with an intent to commit afelony.

Section 784.03, F.S., provides that the offense of a battery, which is generally afirst degree
misdemeanor®, occurs when a person actually and intentionally touches or strikes another person
against the will of the other; or intentionally causes bodily harm to another person.

While battery is generally afirst degree misdemeanor, battery isathird degree felony if a person
who has one prior conviction for battery, aggravated battery, or felony battery commits any
second or subsequent battery. The term “conviction” means a determination of guilt that isthe
result of apleaor atrial, regardless of whether adjudication iswithheld or aplea of nolo
contendere is entered.

Section 784.041, F.S., provides that a person commits felony battery, athird degree felony, if the
person actually and intentionally touches or strikes another person against the will of the other
and causes great bodily harm, permanent disability, or permanent disfigurement.

Section 784.045, F.S., provides that a person commits aggravated battery, a second degree
felony,* if the person:

! The maximum penalty for a second degree misdemeanor is sixty days imprisonment. Thisisjail time, not state prison.

2 The maximum penalty for athird degree felony isfive yearsin state prison. s. 775.082, F.S.

% The maximum penalty for afirst degree misdemeanor is a term of imprisonment not exceeding one year. Thisisjail time,
not state prison. s. 775.082

* The maximum penalty for a second degree felony is fifteen yearsin state prison. s. 775.082.
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e |n committing battery, intentionally or knowingly causes great bodily harm, permanent
disability, or permanent disfigurement;

e |n committing battery, uses a deadly weapon; or

e The person who was the victim of the battery was pregnant at the time of the offense and
the offender knew or should have known that the victim was pregnant.

While thisisthe general scheme for punishing these crimes, penalties potentially can be more
severe when these crimes are committed against certain persons. Two examples that illustrate the
differencesare s. 784.08, F.S., and s. 784.07(2), F.S. Section 784.08, F.S., provides that when a
person is charged with committing assault, aggravated assault, battery, or aggravated battery
against avictim age 65 or older, the degree of the offenseisreclassified as follows:

e Inthe case of assault, from a misdemeanor of the second degree to a misdemeanor of the
first degree.

¢ Inthe case of battery, from a misdemeanor of the first degree to afelony of the third
degree.

¢ |Inthe case of aggravated assault, from afelony of the third degree to afelony of the
second degree.

e Inthe case of aggravated battery, from afelony of the second degree to afelony of the
first degree.

Additionally, in the case of an aggravated assault or aggravated battery reclassified under this
section, athree-year mandatory minimum term is imposed.

Section 784.07(2), F.S., reclassifies the degree of assault and battery offenses committed against
any of alist of persons, including law enforcement officers. If the victim was alaw enforcement
officer and the offense reclassified was an aggravated assault, a three-year mandatory minimum
term isimposed. If the victim was alaw enforcement officer and the offense reclassified was an
aggravated battery, afive-year mandatory minimum term isimposed.

Florida s hate crime statute, s. 775.085, F.S., also reclassifies offenses, though it does not
provide for any mandatory minimum term of imprisonment. Unlike s. 784.08, F.S., and

s. 784.07(2), F.S., it can be applied to any felony or misdemeanor if the commission of the
felony or misdemeanor “evidences prejudice” based upon the victim' s race, color, ancestry,
ethnicity, religion, sexual orientation, national origin, mental or physical disability, or advanced
age. Thisrequirement to prove animusis not arequirement of s. 784.08, F.S., or s. 784.07(2),
F.S. To date, there is no court case holding that s. 784.08, F.S., requires that a person charged
under this statute know that the victim is 65 years of age or older, and the plain language of the
statute indicates otherwise. In contrast, the plain language of s. 784.07(2), F.S., indicates that “if
a defendant was charged under subsection (2), the prosecution would clearly have to prove the
defendant knew that his victim was an officer.”®

® Thompson v. Sate, 695 So.2d 691, 692 (Fla. 1997).
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Effect of Proposed Changes:

Senate Bill 1992 reclassifies the degree of assault and battery offenses when any of those
offenses are committed against a homeless person, aterm which the bill defines. The following
reclassifications are provided:

¢ |nthe case of assault, from a misdemeanor of the second degree to a misdemeanor of
the first degree.

e Inthe case of battery, from a misdemeanor of the first degree to afelony of the third
degree.

e |Inthe case of aggravated assault, from afelony of the third degree to afelony of the
second degree.

e Inthe case of aggravated battery, from afelony of the second degree to afelony of
the first degree.

Additionally, if aperson is convicted of aggravated assault or aggravated battery upon a

homel ess person, the person shall be sentenced to a three-year minimum mandatory term of
imprisonment, be fined not more than $10,000, and be ordered to make restitution to the victim
and to perform up to 500 hours of community service. Restitution and community service work
arein addition to, and not in lieu of, any fine or sentence that may be imposed.

The bill definesthe term “homeless’ by reference to the following definition of that term in
S. 420.621, F.S., which contains the following definition of the term:

an individual who lacks afixed, regular, and adequate nighttime residence or an
individual who has a primary nighttime residence that is:

(a) A supervised publicly or privately operated shelter designed to provide temporary
living accommodations, including welfare hotels, congregate shelters, and transitional
housing for the mentally ill;

(b) Aninstitution that provides atemporary residence for individuals intended to be
institutionalized; or

(c) A public or private place not designed for, or ordinarily used as, aregular sleeping
accommodation for human beings.

The term does not refer to any individual imprisoned or otherwise detained pursuant to state or
federal law.

The offense would be reclassified regardless of whether the offender knew or had reason to
know the housing status of the victim. Therefore, in not requiring knowledge of the victim’'s
status, the new offense would be similar to the reclassification provisionin s. 784.08, F.S.

The offense has the potential to sweep in the net for prosecution of homeless-on-homeless
assaults and batteries because the plain language of the bill permits prosecution of any person
who commits these crimes against a homeless person. Thisis a“potential” outcome because
prosecutors have complete discretion in charging an offense, and in practice may not seek to use
this reclassification provision in a case involving homel ess-on-homel ess assault or battery.
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VI.

VILI.

The bill takes effect on October 1, 2006.
Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Economic Impact and Fiscal Note:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

The Criminal Justice Impact Conference states that the bill has an indeterminate but
potentially minimal prison bed impact.

Technical Deficiencies:
None
Related Issues:

None.

This Senate staff analysis does not reflect the intent or official position of the bill’ sintroducer or the Florida Senate.
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VIIl.  Summary of Amendments:

Barcode 124072 by Criminal Justice:

Reclassifies the degree of any offense if the offense evidences prejudice based on the victim's
“homeless status,” aterm which is defined by reference to s. 420.621(4), F.S. (WITH TITLE
AMENDMENT)

This Senate staff analysis does not reflect the intent or official position of the bill’ sintroducer or the Florida Senate.




