Fl ori da Senate - 2006 CS for SB 2018

By the Comrittee on Crinminal Justice; and Senator W se

591-2074- 06
1 A Dbill to be entitled
2 An act relating to pretrial release; anending
3 s. 903.02, F.S.; providing that any judge
4 setting or granting bail shall set a separate
5 bail amount for each charge or offense;
6 anmending s. 903.047, F.S.; requiring a
7 defendant to conply with all conditions of
8 pretrial release; anending s. 903.26, F.S.
9 provi ding requirenents for bond forfeiture;
10 anmending s. 903.27, F.S; providing that in
11 cases in which the bond forfeiture has been
12 di scharged or set aside, the anpunt of the
13 judgment may not exceed the amount of the
14 unpai d fees or costs; anmending s. 903.31, F.S.
15 providing that the clerk of court shall furnish
16 an executed certificate of cancellation to the
17 surety; providing that the original appearance
18 bond does not guarantee the defendant's conduct
19 or appearance in court under certain
20 ci rcunst ances; providing an effective date
21
22| Be It Enacted by the Legislature of the State of Florida:
23
24 Section 1. Section 903.02, Florida Statutes, is
25| anmended to read:
26 903.02 Actions foll ow ng with—+espeet—te denial _
27| changes in bail e conditions ef—batt+ or bond anount
28| separation by charge or offense ef—benrd—prohibited——ecourt—
29| defined. --
30 (1) |If application for bail is nmade to an authorized
31| court and denied, no court of inferior jurisdiction shal
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1| admit the applicant to bail unless such court of inferior

2| jurisdiction is the court having jurisdiction to try the

3| defendant.

4 (2) No judge of a court of equal or inferior

5| jurisdiction may renove a condition of bail or reduce the

6| amount of bond required, unless such judge:

7 (a) Inposed the conditions of bail or set the anmount

8| of bond required;

9 (b) 1Is the chief judge of the circuit in which the

10| defendant is to be tried;

11 (c) Has been assigned to preside over the crimna

12| trial of the defendant; or

13 (d) Is the designee of the chief judge and a judge has
14| not yet been assigned to the crinminal trial

15 (3) The term"court," as used in this chapter

16| includes all state courts.

17 (4) Any judge setting or granting nonetary bail shal

18| set a separate and specific bail anmpunt for each charge or

19| offense. When bail is posted, each charge or offense requires
20| a_separate bond.

21 Section 2. Subsection (1) of section 903.047, Florida
22| Statutes, is anended to read:

23 903.047 Conditions of pretrial release.--

24 (1) As a condition of pretrial rel ease, whether such
25| release is by surety bail bond or recogni zance bond or in sone
26| other form the defendant eetrt shall reguirethat:

27 (a) Fhedefendant Refrain fromcrimnal activity of

28| any ki nd_+—and

29 (b) Fhedefendant Refrain fromany contact of any type
30| with the victim except through pretrial discovery pursuant to
31| the Florida Rules of Criminal Procedure.
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(c) Conply with all conditions of pretrial release.

Section 3. Section 903.26, Florida Statutes, is
amended to read:

903.26 Forfeiture of the bond; when—andhowdireected-
di scharge; howand—when—+ade— ef fect of paynent.--

(1) A bail bond shall not be forfeited unless:

(a) The information, indictnent, or affidavit was
filed within 6 nonths fromthe date of arrest_—and

(b) The clerk of court gave the surety at |east 72
hours' notice, exclusive of Saturdays, Sundays, and holi days,
before the tine of the required appearance of the defendant.
Notice shall not be necessary if the tinme for appearance is
within 72 hours fromthe tinme of arrest- or if the tine is
stated on the bond__and-—

(c) Upon any failure to appear by a defendant, the

court had ordered and issued to the sheriff for execution a

capias or arrest warrant for the defendant who has failed to

appear. Such capias or warrant shall conply with the
requi rements of s. 903.046(2)(d).
(2)(a) |If there is a breach of the bond, the court

shall declare the bond and any bonds or noney deposited as
bail forfeited. The clerk of the court shall mail a notice to
the surety agent and surety conmpany in witing within 5 days
of the forfeiture. A certificate signed by the clerk of the
court or the clerk's designee, certifying that the notice
required herein was mailed on a specified date and acconpani ed
by a copy of the required notice, shall constitute sufficient
proof that such mailing was properly acconplished as indicated
therein. If such nailing was properly acconplished as
evi denced by such certificate, the failure of the surety
agent, of a conpany, or of a defendant to receive such nuil
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notice shall not constitute a defense to such forfeiture and
shall not be grounds for discharge, rem ssion, reduction, set
asi de, or continuance of such forfeiture. The forfeiture
shall be paid within 60 days of the date the notice was
mai | ed.

(b) Failure of the defendant to appear at the tine,
date, and place of required appearance shall result in
forfeiture of the bond. Such forfeiture shall be
automatically entered by the clerk upon such failure to
appear, and the clerk shall follow the procedures outlined in
par agraph (a). However, the court may determine, inits
discretion, in the interest of justice, that an appearance by
the defendant on the sanme day as required does not warrant
forfeiture of the bond; and the court may direct the clerk to
set aside any such forfeiture which may have been entered.
Any appearance by the defendant |later than the required day
constitutes forfeiture of the bond, and the court shall not
preclude entry of such forfeiture by the clerk.

(c) If there is a breach of the bond, the clerk shal
provi de, upon request, a certified copy of the warrant or
capias to the bail bond agent or surety conpany.

(3) Sixty days after the forfeiture notice has been
mai | ed:

(a) State and county officials having custody of
forfeited noney shall deposit the noney in the fine and
forfeiture fund established pursuant to s. 142.01

(b) Municipal officials having custody of forfeited
noney shall deposit the nmoney in a designated nunicipal fund;

(c) Oficials having custody of bonds as authorized by

s. 903.16 shall transmt the bonds to the clerk of the circuit
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1| court who shall sell them at market value and di sburse the

2| proceeds as provided in paragraphs (a) and (b).

3 (4)(a) When a bond is forfeited, the clerk shal

4| transmt the bond and any affidavits to the clerk of the

5[ circuit court in which the bond and affidavits are filed. The
6| clerk of the circuit court shall record the forfeiture in the
7| deed or official records book. If the undertakings and

8| affidavits describe real property in another county, the clerk
9| shall transmit the bond and affidavits to the clerk of the

10| circuit court of the county where the property is |located who
11| shall record and return them

12 (b) The bond and affidavits shall be a lien on the

13| real property they describe fromthe time of recording in the
14| county where the property is located for 2 years or until the
15| final determination of an action instituted thereon within a
16| 2-year period. If an action is not instituted within 2 years
17| fromthe date of recording, the lien shall be discharged. The
18| lien will be discharged 2 years after the recording even if an
19| action was instituted within 2 years unless a |lis pendens
20| notice is recorded in the action.
21 (5) The court shall discharge a forfeiture within 60
22| days upon:
23 (a) A determination that it was inpossible for the
24| defendant to appear as required due to circunstances beyond
25| the defendant's control. The potential adverse economc
26| consequences of appearing as required shall not be considered
27| as constituting a ground for such a deternination
28 (b) A determination that, at the tine of the required
29| appearance, the defendant was adjudi cated i nsane and confi ned
30| in an institution or hospital or was confined in a jail or
31| prison;
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(c) Surrender or arrest of the defendant if the del ay
has not thwarted the proper prosecution of the defendant. I|f
the forfeiture has been before discharge, the court shal
direct remission of the forfeiture. The court shall condition
a discharge or remi ssion on the paynment of costs and the
expenses incurred by an official in returning the defendant to
the jurisdiction of the court.

(6) The discharge of a forfeiture shall not be ordered
for any reason other than as specified herein.

(7) The paynment by a surety of a forfeiture under the
provi sions of this |aw shall have the sane effect on the bond
as paynment of a judgnent.

(8) If the defendant is arrested and returned to the
county of jurisdiction of the court prior to judgnent, the
clerk, upon affirmation by the sheriff or the chief
correctional officer, shall, w thout further order of the
court, discharge the forfeiture of the bond. However, if the
surety agent fails to pay the costs and expenses incurred in
returning the defendant to the county of jurisdiction, the
clerk shall not discharge the forfeiture of the bond. If the
surety agent and the sheriff fail to agree on the amount of
said costs, then the court, after notice to the sheriff and
the state attorney, shall determ ne the anpunt of the costs.

Section 4. Subsection (1) of section 903.27, Florida
Statutes, is anended to read:

903.27 Forfeiture to judgnent.--

(1) If the forfeiture is not paid or discharged by
order of a court of conpetent jurisdiction within 60 days and
the bond is secured other than by nmoney and bonds authorized
ins. 903.16, the clerk of the circuit court for the county
where the order was made shall enter a judgnment agai nst the
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surety for the anpunt of the penalty and issue execution

However, in any case in which the bond forfeiture has been

di scharged or set aside, judgnment nmay be entered only in the

amount of any unpaid fees or costs. Wthin 10 days, the clerk

shall furnish the Departnment of Financial Services and the

O fice of Insurance Regul ation of the Financial Services

Commi ssion with a certified copy of the judgment docket and
shall furnish the surety conpany at its honme office a copy of
the judgnent, which shall include the power of attorney nunber
of the bond and the nane of the executing agent. If the
judgment is not paid within 35 days, the clerk shall furnish
the Departnent of Financial Services, the Ofice of Insurance
Regul ati on, and the sheriff of the county in which the bond
was executed, or the official responsible for operation of the
county jail, if other than the sheriff, two copies of the
judgment and a certificate stating that the judgnment renmains
unsati sfied. When and if the judgnment is properly paid or an
order to vacate the judgnent has been entered by a court of
conpetent jurisdiction, the clerk shall immediately notify the
sheriff, or the official responsible for the operation of the
county jail, if other than the sheriff, and the Departnent of
Fi nanci al Services and the O fice of |Insurance Regulation, if
the departnent and office had been previously notified of
nonpaynment, of such paynment or order to vacate the judgnent.
The clerk shall also inmediately prepare and record in the
public records a satisfaction of the judgnment or record the
order to vacate judgnent. If the defendant is returned to the
county of jurisdiction of the court, whenever a notion to set
aside the judgnment is filed, the operation of this section is

tolled until the court makes a disposition of the notion.
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Section 5. Section 903.31, Florida Statutes, is
amended to read:

903.31 Canceling the bond.--

(1) Wthin 10 business days after the conditions of a
bond have been satisfied or the forfeiture discharged or
remitted, the—ecourt—shall—order the bond shall be cancel ed
and, if the surety has attached a certificate of cancellation

to the original bond, the clerk of the court shall furnish an

executed certificate of cancellation to the surety w thout

cost. An adjudication of guilt or innocence, an acquittal, an

entry of a plea of gquilty or nolo contendere, an entry into an

agreenent for deferred prosecution, an agreenent by the

defendant to enter a pretrial-intervention program_ or the
wi t hhol ding of an adjudication of quilt ef—+hedefendant shal

satisfy the conditions of the bond. The original appearance

bond shall expire 36 nonths after such bond has been posted
for the release of the defendant from custody. This subsection
does not apply to cases in which a bond has been decl ared
forfeited.

(2) The original appearance bond does shat+ not be
eonst+rued—+to guarantee deferred sentences, appearance during
or after a presentence investigation, appearance during or
after appeal s, eonduct—during—oer—appearance—afteradmssionto
a—pretral—intervention—program- paynent of fines, or

attendance at educational or rehabilitation facilities the
court otherwi se provides in the judgnment. |If the origina
appearance bond has been forfeited or revoked, the bond shal
not be reinstated wi thout approval fromthe surety on the
ori gi nal bond.

(3) In any case where no formal charges have been
brought agai nst the defendant within 365 days after arrest,
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1| the court shall order the bond cancel ed unl ess good cause is
2| shown by the state.
3 Section 6. This act shall take effect October 1, 2006
4
5 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
6 Senate Bill 2018
7
8| - The amendnment to s. 903.046, F.S., (Section 2 of the
original bill) has been renoved fromthe bill.

12 - The necessity of a capias bein?.issued for forfeiture of
a bond to occur has been clarified so that it does not
require the court to issue a capias, but the capias is

11 still a condition precedent for forfeiture to occur

12| - The bill no | onger addresses extradition of a defendant.
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