F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 217 2006
1 A bill to be entitled
2 An act relating to sinkhole insurance; providing a short
3 title; amending s. 627.707, F.S.; authorizing insurers to
4 make direct paynent for certain repairs; excluding
5 insurers fromliability for repairs under certain
6 circunstances; revising the requirenents for reinbursenent
7 of the insurer with respect to certain clains; anmending s.
8 627. 7072, F.S.; revising testing standards for sinkhol es;
9 requiring a report upon conclusion of testing; requiring
10 retention of certain information for a specified period,
11 aut hori zing the Departnent of Environnental Protection to
12 adopt rules for the inplenentation of sinkhole testing and
13 reporting; anending s. 627.7073, F.S.; revising a
14 presunption relating to the findings, opinions, and
15 reconmendati ons in sinkhole reports; creating s. 627.7074,
16 F.S.; providing for an alternative procedure for the
17 resol ution of disputed sinkhole insurance clains, which is
18 optional, nonbinding, and informal; providing definitions;
19 requiring the Departnent of Financial Services to certify
20 and maintain a |ist of neutral evaluators, prepare a
21 consuner information panphl et explaining the alternative
22 procedure, and adopt rules for the inplenentation of an
23 alternative procedure; requiring insurers to provide the
24 consuner information panphlets to policyhol ders upon
25 recei pt of a sinkhole report or denial of a claim
26 provi ding for paynent of costs and attorney's fees;
27 preserving access to courts and authori zing judicial
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28 review of neutral evaluation reconmmendations; providing an
29 effective date.

30
31| Be It Enacted by the Legislature of the State of Florida:
32

33 Section 1. This act nmay be cited as the "Sinkhol e

34| Insurance Relief Act."

35 Section 2. Paragraph (b) of subsection (5) and subsection
36| (7) of section 627.707, Florida Statutes, are anmended to read:
37 627. 707 Standards for investigation of sinkhole clains by
38| insurers; nonrenewal s.--Upon receipt of a claimfor a sinkhole

39| loss, an insurer nmust neet the follow ng standards in

40| investigating a claim
41 (5)
42 (b) The insurer may limt its paynent to the actual cash

43| value of the sinkhole |oss, not including underpinning or

44| grouting or any other repair technique perforned bel ow the

45| existing foundation of the building, until the policyhol der
46| enters into a contract for the performance of buil ding

47| stabilization or foundation repairs. After the policyhol der
48| enters into the contract, the insurer shall pay the amounts
49| necessary to begin and performsuch repairs as the work is

50| perfornmed and the expenses are incurred. The insurer nay not
51| require the policyholder to advance paynent for such repairs. If
52| repair has begun and the engi neer selected or approved by the
53| insurer determnes that the repair cannot be conpleted within

54| the policy limts, the insurer nust either conplete the

55| engineer's recommended repair or tender the policy limts to the
Page 2 of 10

CODING: Words stricken are deletions; words underlined are additions.
hb0217-00



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 217 2006

56| policyholder without a reduction for the repair expenses

57| incurred. The insurer nay make paynent directly to the persons

58| selected by the policyholder to performthe | and and buil di ng

59| stabilization and foundation repairs. The insurer has no

60| liability for the work perforned unless it agrees to such
61| liability in witing.
62 (7) If the insurer obtains, pursuant to s. 627.7073,

63| witten certification that there is no sinkhole |loss or that the
64| cause of the danage was not sinkhole activity, anrdif—the

65 i s -
66| grounds—for—submtting—such—eclalm- the policyhol der shal

67| reinburse the insurer for 50 percent of the actual costs of the

68| anal yses and services provided under ss. 627.7072 and 627.7073;
69| however, a policyholder is not required to reinburse an insurer
70| nore than $2,500 with respect to any claim A policyholder is
71| required to pay reinbursenment under this subsection only if the
72| insurer, prior to ordering the analysis under s. 627.7072,

73| inforns the policyholder in witing of the policyholder's

74| potential liability for reinbursenent and gi ves the policyhol der
75| the opportunity to withdraw the claim

76 Section 3. Subsection (2) of section 627.7072, Florida

77| Statutes, is anended, and subsections (3), (4), (5), and (6) are
78| added to that section, to read:

79 627. 7072 Testing standards for sinkholes. --

80 (2) Testing shall be conducted in conpliance with

81| standards of the Anerican Society for Testing and Materials
82| International (ASTM, the United States Arny Corps of Engi neers,

83| or the Florida Departnent of Transportation, or other
Page 3 of 10

CODING: Words stricken are deletions; words underlined are additions.
hb0217-00



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 217 2006

84| appropriate standards, as determ ned by rule of the Departnent

85| of Environnental Protection, to the extent applicable by—a
86 . . :

87 lorid | oaical L al bl . _ E \ .
88 (3)(a) Al of the followi ng may be perfornmed in the

89| initial phase of testing, referred to as phase | testing, by or

90| wunder the supervision of the engineer or professional geol ogist,

91| as appropriate:

92 1. ldentification and |location of all reasonably

93| observabl e damage.

94 2. A geophysical survey such as a ground-penetrating radar

95| (GPR) test, an electrical resistivity test, or other appropriate

96| geophysical nethod.

97 3. Hand auger boring and push penetroneter testing in two

98| or nore locations around the foundation of the structure to

99| determne the conposition and relative strength of the nearby

100 surface soils. The hand auger boring nust penetrate to 10 feet,

101| and the push penetroneter nust penetrate to at | east 4 feet.

102| Laboratory tests, including, but not limted to, noisture

103| content, organic content for probable organic-rich soils, and

104| Attenberg linmts data for clays, nust be conducted on any

105| potentially deleterious soils obtained in the hand auger borings

106 to docunent a proxi nal cause for danage.

107 4. The excavation of one or nore test pits to deternine to

108| the extent possible the thickness, bearing depth, and type of

109| foundation systemused in the construction.

110 5. Preparation of a site nap showi ng danage | ocati ons,

111| docunentation of representative danage through the use of
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112| photographs taken at the tine of initial and subsequent site

113| reconnai ssance and field testing under this section, and a

114 witten description of the nature of each danmge feature.

115 6. A floor slab elevation nmap.

116 (b) Phase | testing may include other tests the engi neer

117| and professional geol ogist deemto be practical and appropriate

118| to identify or elimnate the existence of subsurface anonalies

119 and geol ogical features of interest, but may not include the

120| type of tests included under phase I1.

121 (4)(a) If testing perforned under subsection (3) is

122 i nconclusive as to the determ nati on of sinkhole | oss or reveal s

123| danmge other than that related to a sinkhole, in the opinion of

124| either the engi neer or professional geol ogist, or both, or if

125| additional testing under this section is demanded by the

126| policyholder in witing within 60 days, the follow ng additional

127| tests, referred to as phase |l testing, shall be perforned by or

128| wunder the supervision of the engi neer or professional geol ogist:

129 1. A floor elevation survey or study to determ ne any

130 variances in the floor el evation.

131 2. At least two invasive penetration test borings,

132| consisting of standard penetration tests, to determ ne the

133| conposition and properties of the subsurface geologic materials

134| surrounding the structure. Cone penetroneter tests may be used

135 to discover the relative consistency of subsurface conditions.

136 3. Laboratory anal yses of representative sanpl es of

137| potentially problenatic naterials found within the upper 20 feet

138| of soil to determne if these naterials nay have contributed to
139 the danmge.
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140 (b) Phase Il testing may include other tests the engi neer

141| and professional geol ogist deemto be appropriate.

142 (5) Upon conclusion of testing required by this section,

143| the person conducting the tests nust provide a witten report to

144| the insurer and policyholder. Al relative testing data, | ogs,

145| error reports, and simlar information, regardl ess of whether

146| the engi neer or professional geologist finds the information to

147| be relevant, shall be retained by the engi neer or professional

148| geologists for a period of 2 years fromthe date of the

149| resolution of the claim

150 (6) The Departnent of Environnental Protection may adopt
151 rules to inplenent this section.

152 Section 4. Paragraph (c) of subsection (1) of section

153| 627.7073, Florida Statutes, is anended to read:

154 627. 7073 Sinkhol e reports. --

155 (1) Upon conpletion of testing as provided in s. 627.7072,
156| the engi neer and professional geologist shall issue a report and

157| certification to the insurer and the policyhol der as provided in
158| this section.

159 (c) The respective findings, opinions, and reconmrendati ons
160| of the engi neer and professional geologist as to the

161| verification or elimnation of a sinkhole [oss and the findings,
162| opinions, and reconmendati ons of the engineer as to | and and

163| building stabilization and foundation repair are conclusive,

164| wunless contrary findings and concl usions are proven by cl ear and
165| convi nci ng evi dence shall—bepresured—correct.

166 Section 5. Section 627.7074, Florida Statutes, is created
167| to read:
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168 627. 7074 Alternative procedure for resolution of disputed
169| sinkhole insurance clains.--
170 (1) As used in this section:
171 (a) "Neutral evaluation" neans the alternative dispute

172| resolution provided for in this section.

173 (b) "Neutral evaluator” neans a qualified engineer or a

174| professional geol ogist who has conpleted a course of study in

175| alternative dispute resolution designed or approved by the

176| departnent for use in the neutral evaluation process, who is

177| determined to be fair and inpartial, and who is attenpting to

178| resolve the dispute or claimunder this section.

179 (c) "Departnent"” neans the Departnent of Financial

180| Servi ces.

181 (2) The departnment shall certify and maintain a |ist of

182| persons who are neutral eval uators.

183 (3) Following its receipt of the report provided under s.

184| 627.7073 or its denial of a claimfor a sinkhole |oss, the

185 insurer shall notify the policyholder of his or her right to

186| participate in the neutral evaluation programunder this

187| section. The departnent shall prepare a consuner information

188| panphlet for distribution by the insurer to policyhol ders. The

189| panphlet shall clearly describe the neutral eval uation process

190 and include directions and fornms necessary for the policyhol der

191| to request a neutral eval uation.

192 (4) Neutral evaluation is optional and nonbinding. Either

193| the policyholder or the insurer may decline to participate. A

194| request for neutral evaluation shall be filed with the

195 departnent by the policyholder or the insurer on a form approved
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196| by the departnment. The request for neutral evaluation nust state

197| the reason for the request and nust include an expl anation of

198| all the issues in dispute at the tine of the request. Filing a

199 request for neutral evaluation tolls the applicable tine

200| requirenents for filing suit for a period of 60 days follow ng

201| the conclusion of the neutral evaluation process or the tinme

202| prescribed in s. 95.11, whichever is |ater.

203 (5) Neutral evaluation shall be conducted as an infornal

204| process in which formal rules of evidence and procedure need not

205| be observed. A party to neutral evaluation is not required to

206| attend neutral evaluation if a representative of the party

207| attends and has the authority to nake a bi nding decision on

208| behalf of the party. Al parties shall participate in the

209| evaluation in good faith.

210 (6) The insurer shall pay the costs associated with the

211| neutral eval uati on.

212 (7) Upon receipt of a request for neutral evaluation, the

213| departnent shall refer the request to a neutral evaluator. The

214| neutral evaluator shall notify the policyhol der and the insurer

215| of the date, tine, and place of the neutral eval uation

216| conference. The conference nmay be held by tel ephone, if feasible

217 and desirable. The neutral evaluation conference shall be held

218 within 45 days after recei pt of the request by the departnent.

219 (8) The departnent shall adopt rules of procedure for the

220| neutral eval uation process.

221 (9) For policyholders not represented by an attorney, a

222| consuner affairs specialist of the departnent or an enpl oyee

223| designated as the prinmary contact for consumers on i ssues
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224| relating to sinkholes under s. 20.121 shall be avail able for

225| consultation to the extent that he or she may lawfully do so.

226 (10) D sclosures and information divulged in the neutral

227| evaluation process are not adm ssible in any subsequent action

228| or proceeding relating to the claimor to the cause of action

229| giving rise to the claim except as provided in subsection (13).

230 (11) Any court proceeding related to the subject matter of

231| the neutral evaluation shall be stayed pending conpl etion of the

232 neutral eval uati on.

233 (12) For matters that are not resolved by the parties at

234 the conclusion of the neutral evaluation, the neutral eval uator

235| shall prepare a report stating that in his or her opinion the

236| sinkhole | oss has been verified or elimnated and, if verified,

237| the need for and estimated costs of stabilizing the |and and any

238| covered structures or buil dings and ot her appropriate

239| renediation or structural repairs. The evaluator's report shal

240| be sent to all parties in attendance at the neutral eval uation

241| and to the departnent.

242 (13) The reconmendation of the neutral evaluator is not

243| binding on any party and the parties retain access to courts.

2441 The neutral evaluator's witten recomrendation is adm ssible in

245| any subsequent action or proceeding relating to the claimor to

246| the cause of action giving rise to the claimonly for purposes

247| of determning the award of attorney's fees.

248 (14) If the policyhol der declines to participate in

249| neutral evaluation requested by the insurer or declines to

250| resolve the matter in accordance with the recommendati on of the

251| neutral evaluator pursuant to this section, the insurer shal
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252 not be liable for attorney's fees under s. 627.428 or other

253| provisions of the insurance code or for extra contractual

254| danmges related to a claimfor a sinkhole |oss.

255 (15) A party nmay seek judicial review of the

256| recommendation of the neutral evaluator to determnm ne whether the

257 recommendati on was reasonable. A recommendation i s reasonabl e

258| unless it was procured by corruption, fraud, or other undue

259 neans; there was evident partiality by the neutral eval uator or

260 m sconduct prejudicing the rights of any party; or the neutral

261| eval uator exceeded the authority and power granted by this

262 subsection. If the court declares the recommendati on i s not

263| reasonable, the neutral evaluation recommendati on shall be
264| vacat ed.
265 Section 6. This act shall take effect July 1, 2006.

Page 10 of 10

CODING: Words stricken are deletions; words underlined are additions.
hb0217-00



