Fl orida Senate - 2006 CS for SB 2188
By the Committee on Judiciary; and Senator Canpbel

590- 1977- 06

1 A Dbill to be entitled

2 An act relating to alternative dispute

3 resolution; anending s. 44.1011, F.S.

4 revising, creating, and del eting definitions;
5 creating s. 44.1015, F.S.; providing standards
6 for conduct of nediation; providing for the

7 role of the mediator and counsel in specified
8 medi ati ons; anending s. 44.102, F.S.; requiring
9 referral of certain cases to mediation

10 prohibiting certain cases from being referred
11 to medi ation; requiring the Suprene Court to
12 maintain a list of certified nediators;

13 anending s. 44.104, F.S.; deleting al

14 references to voluntary trial resolution

15 creating s. 44.1041, F.S.; providing for

16 voluntary trial resolution upon agreenent of
17 the parties to a civil dispute; providing for
18 t he appoi ntmrent and conpensation of a

19 trial-resolution judge; providing guidelines
20 for conducting a voluntary trial-resolution
21 hearing; providing for enforcenment and appeal
22 anending s. 44.108, F.S.; providing that no
23 nmedi ation fee is required in certain cases;
24 anending s. 61.183, F.S.; requiring the court
25 in certain fam |y | aw cases to nmake nedi ation
26 referrals in accordance with the statute
27 governing court-ordered nediation; providing an
28 effective date.
29
30| Be It Enacted by the Legislature of the State of Florida:
31
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1 Section 1. Subsection (2) of section 44.1011, Florida
2| Statutes, is anended to read:

3 44,1011 Definitions.--As used in this chapter

4 (2) "Mediation" means a process whereby a neutra

5| third person called a nediator acts to encourage and

6| facilitate the resolution of a dispute between two or nore

7| parties. It is an informal and nonadversarial process in which
8| decisionmaking authority rests with the parties with the

9| objective of helping the disputing parties reach a nutually

10| acceptabl e and voluntary agreenent. a—+wediation

11| deeisionmaking—autherityrests—withthe parties—Fhe roleof
12| the—rediator—ineludes—but—is nottHritedto—assistingthe

13| parties—inidentifyingissues—Fosteringfoeinrt—problem

14| sebving—and—exploering—settlerent—alternatives— "Medi ation"

15| incl udes:

16 (a) "Appellate court nediation," which means nedi ation
17| that occurs during the pendency of an appeal of a civil case.
18 (b) "Circuit court nediation," which nmeans nedi ation
19| of civil cases, other than unified famly court matters, in

20| circuit court. H—apartyisrepresentedbyecounsel—the

21| eedunsel—ef—record—rust—appear—untess—stipulated—to—by—the

22| parties—or—eotherwise—orderedbythe—ecourt—

23 (c) "County court nmediation," which neans nedi ati on of
24| civil cases within the jurisdiction of county courts,

25| including small clains. Negetiatioens—inr—eounty—ecotrt—rediation
26 | are—prrar-y——condueted—by—the parties—Counselfor—ecach—party
27 | mey—partietpate—However—presence—of—ecounsel—is—noet—required—
28 (d) "Unified famly court nediation," which neans

29| nediation of any of the following circuit matters or any

30| combination thereof:

31 1. Dissolution of marriage.
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2. Division and distribution of property arising out

of a dissolution of marri age.

3.  Annul ment.

Support unconnected with dissolution of nmarri age.

Child support.

4
5. Paternity.
6
7

The Uniform Reci procal Enforcenent of Support Act

and the UniformlInterstate Fam |y Support Act.

8. Custodial care of and access to children.

9. Adoption.

10. Nane changes.

11. Declaratory judgnent actions related to

premarital, marital, or postmarital agreenents.

12. Civil donestic, repeat, sexual, or dating violence

i njunctions.

13. Child dependency.

14. Termination of parental rights.

15. Juvenil e delinquency.

16. Emancipation of a ninor

17. Children in need of services.

18. Fanmilies in need of services.

19. Truancy.

20. Mdification and enforcenent of orders entered in

matters listed in this paragraph
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17 Section 2. Section 44.1015, Florida Statutes, is

18| created to read:

19 44.1015 Conduct of nediation.--

20 (1) The role of the nmediator includes, but is not

21| limted to, assisting the parties in identifying issues,

22| fostering joint problemsolving, and exploring settlenent
23| alternatives.

24 (2) Legal counsel may be involved in nediation as

25| fol | ows:

26 (a) Incircuit court nediation, if a party is

27| represented by counsel, the counsel of record nust appear
28| unless stipulated to by the parties or otherw se ordered by
29| the court.

30 (b) Inwunified famly court nediation, negotiations
31| are primarily conducted by the parties. Counsel for each party

4
CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2006 CS for SB 2188
590- 1977- 06

1| may attend the nediation conference and privately communicate
2| with his or her clients. However, in the discretion of the

3| nediator, and with the agreenent of the parties, nediation may
4| proceed in the absence of counsel unless otherw se ordered by
5| the court.

6 (c) In county court mediation, negotiations are

7| primarily conducted by the parties. If a party is represented
8| by counsel, the counsel of record nust appear unless

9| stipulated to by the parties or otherwi se ordered by the

10| court. However, presence of counsel is not required in

11| nediations where the action is governed by the Florida Small
12| dains Rules.

13 Section 3. Subsections (2) and (4) of section 44.102
14| Florida Statutes, are anended to read:

15 44.102 Court-ordered nediation.--

16 (2) A court, under rules adopted by the Supreme Court:
17 (a) Shall Must, upon request of one party, refer to
18| medi ation any filed civil action for nonetary danmages,

19| provided the requesting party is willing and able to pay the
20| costs of the mediation or the costs can be equitably divided
21| between the parties, unless:
22 1. The action is a landlord and tenant dispute that
23| does not include a claimfor personal injury.
24 2. The action is filed for the purpose of collecting a
25| debt.
26 3. The action is a claimof nedical nmalpractice
27 4. The action is governed by the Florida Snall C ains
28| Rul es.
29 5. The court determines that the action is proper for
30| referral to nonbinding arbitration under this chapter
31 6. The parties have agreed to binding arbitration.
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7. The parties have agreed to an expedited tria
pursuant to s. 45.075.

8. The parties have agreed to voluntary tria
resolution pursuant to s. 44.104.

(b) Shall, in circuits in which a nediation prodgram

has been established, refer to nediation all or part of

di sputed custody, visitation, or other parental responsibility

i ssues.

(c)fby May refer to nediation all or any part of any a
filed case etvwit—aetion for which nmediation is not required
under this section.

(d) Shall not refer to nediation, regardless of any

other |l aw requiring nediation:

1. Any case regarding issuance of donestic, repeat,

dating, or sexual violence injunctions, except to the extent

aut hori zed by rules adopted by the Suprene Court; or

2. Any case in which the court finds, upon notion or

request of a party, there has been a history of violence,

including, but not limted to, donestic violence, that would

conprom se the nmedi ation process or _endanger _any person's

safety.
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et . : .
I I T | of . i .
Areed—oef—servrees—

(4) The Suprenme Court ehiefjudge—of—eachiudieial
et+redit shall maintain a list of certified nedi ators whe—have

(a) Wienever possible, qualified individuals who have
volunteered their tinme to serve as nedi ators shall be
appointed. If a nediation programis funded pursuant to s.
44.108, volunteer nediators shall be entitled to reinbursenent
pursuant to s. 112.061 for all actual expenses necessitated by
service as a nedi ator.

(b) Nonvol unteer nediators shall be conpensated
according to rules adopted by the Suprenme Court. If a
medi ati on programis funded pursuant to s. 44.108, a nediator
may be conpensated by the state, the county, or by the
parties.

Section 4. Section 44.104, Florida Statutes, is
amended to read:

44.104 Voluntary binding arbitrati on anrd—veluntary
tHal—reselution. --

(1) Two or nore eppesing parties who are involved in a
civil dispute may agree in witing to subnmt the controversy
to voluntary binding arbitrati on—er—veluntary—trial
resobutien— in lieu of litigation of the issues involved,
prior to or after a lawsuit has been filed, provided no
constitutional issue is involved.

(2) If the parties have entered into an agreenent
whi ch provi des iA—velunrtarybinrdirg—arbit+ratien for a nmethod

for appointing of one or nore arbitrators, er—whiehprovides
7
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aet—as—t+ial—+resolutienfudge- the court shall proceed with

t he appoi ntment as prescribed. However, rA—veluntary—binding
arbiHt+ration at | east one of the arbitrators, who shall serve

as the chief arbitrator, shall nmeet the qualifications and

training requirenents adopted pursuant to s. 44.106. In the
absence of an agreement, or if the agreement nethod fails or
for any reason cannot be followed, the court, on application
of a party, shall appoint one or nore qualified arbitratorss-
e—the—trial—reselutionjudge—as—thecase regui+es.

(3) The arbitrators er—t+ial—resolutionfudge shall be
conpensated by the parties according to their agreenent.

(4) Wthin 10 days after the subm ssion of the request
for binding arbitration, er—velurtary—trial—+reselution— the
court shall provide for the appointnment of the arbitrator or
ar bi tr at or s—e+r—tral—+resoetutionjudge—as—theecasereguires.
Once appointed, the arbitrators er—trial—+resolutionjudge

shall notify the parties of the tinme and place for the
heari ng.

(5) Application for voluntary binding arbitration e+
voluntary—t+rial—reselution shall be filed and fees paid to the
clerk of the court as if for conplaints initiating civi
actions. The clerk of the court shall handle and account for
these matters in all respects as if they were civil actions,
except that the clerk of court shall keep separate the records
of the applications for voluntary binding arbitrati on anrdthe

I : : : : : :

fromall other civil actions.
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1 (6) Filing of the application for binding arbitration
2| er—veluntary—trial—+resoetutien Will toll the running of the

3| applicable statutes of linmitation

4 (7) The chief arbitrator er—trial—+reselutionjudge my
5| adnminister oaths or affirmations and conduct the proceedi ngs
6| as the rules of court shall provide. At the request of any

7| party, the chief arbitrator er—t+ial—resolutionfudge shal

8| issue subpoenas for the attendance of wi tnesses and for the

9| production of books, records, docunents, and other evidence
10| and may apply to the court for orders conpelling attendance
11| and production. Subpoenas shall be served and shall be

12| enforceable in the manner provided by | aw

13 (8) The A—veluntary—binrding—arbitratien hearing shal
14| be conducted by all of the arbitrators, but a mgjority may

15| determ ne any question and render a final decision. Atrial
16| reseolution—fudge—shat—eonduct—a—veluntarytrial—resoelution
17| hearing—Fhe—t+rial—resolutionfudge—ray—determne—any—gquestion
18| and—render—afinal—deeision—

19 (9) The Florida Evidence Code shall apply to al

20| proceedi ngs under this section.

21 (10) An appeal of a voluntary binding arbitration

22| decision shall be taken to the circuit court and shall be

23| limted to review on the record and not de novo, of:

24 (a) Any alleged failure of the arbitrators to conply
25 with the applicable rules of procedure or evidence.

26 (b) Any alleged partiality or msconduct by an

27| arbitrator prejudicing the rights of any party.

28 (c) Wether the decision reaches a result contrary to
29| the Constitution of the United States or of the State of

30| Florida.

31
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(11) Anry—party—rmway—enforee—afinral—deetstonrendered

22> The harm ess error doctrine shall apply in al

© 00 N O 0o b~ W N B

appeals. No further review shall be permtted unless a

10| constitutional issue is raised.

11 (12)343> If no appeal is taken within the tine

12| provided by rules promul gated by the Suprene Court, then the
13| decision shall be referred to the presiding judge in the case,
14| or if one has not been assigned, then to the chief judge of

15| the circuit for assignnment to a circuit judge, who shall enter
16| such orders and judgnments as are required to carry out the

17| terns of the decision, which orders shall be enforceable by
18| the contenpt powers of the court and for which judgnents

19| execution shall issue on request of a party.

20 (13) 44 This section shall not apply to any dispute
21| involving child custody, visitation, or child support, or to
22| any dispute which involves the rights of a third party not a

N
w

party to the arbitrati on er—veluntary—trial—reselutien when
the third party would be an indi spensable party if the dispute

N N
(62 BN

were resolved in court or when the third party notifies the

chief arbitrator er—thetrialresolutionfudge that the third

party would be a proper party if the dispute were resolved in

N NN
o N O

court, that the third party intends to intervene in the action

N
©

in court, and that the third party does not agree to proceed

w
o

under this section.

w
e

10
CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2006 CS for SB 2188
590- 1977- 06

Section 5. Section 44.1041, Florida Statutes, is
created to read

44.1041 Voluntary trial resolution.--

(1) Two or nore opposing parties who are involved in a

civil dispute nay agree in witing to subnit the controversy

to voluntary trial resolution in lieu of litigation of the

i ssues involved, before or after a |lawsuit has been filed, if

no constitutional issue is involved.

(2) |f application for voluntary trial resolution s

nmade before a lawsuit is filed, such application shall be

filed and fees paid to the clerk of the court as if for

conplaints initiating civil actions. The clerk of the court

shall handl e and account for these matters in all respects as

if they were civil actions, except that the clerk of the court

shal |l keep separate the records of the applications for

voluntary trial resolution fromall other civil actions. |f

application for voluntary trial resolution is nmade after a

lawsuit has been filed, such application shall be filed in the

corresponding civil action.

(3) The filing of a presuit application for voluntary

trial resolution tolls the running of the applicable statutes

of limtation.

(4) 1If the parties have entered into an agreenent that

provides a nethod for appointing a nenber of The Florida Bar

in good standing for nore than 5 years to _act as

trial-resolution judge, the court shall proceed with the

appoi ntnent _as prescribed. In the absence of an agreenent., or

if the agreenent nethod fails or for any reason cannot be

followed, the court, on application of a party, shall appoint

the trial-resolution judge.

11

CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2006 CS for SB 2188
590- 1977- 06

(5) The trial-resolution judge shall be conpensated by

the parties according to their agreenent.

(6) Once appointed, the trial-resolution judge shal

notify the parties of the tine and place for any hearings.

(7) The trial-resolution judge nmay adni ni ster oaths or

affirmati ons and conduct the proceedings as the rules of court

provides. At the request of any party, the trial-resolution

judge shall issue subpoenas for the attendance of w tnesses

and for the production of books, records, docunents, and other

evidence and nmay apply to the court for orders conpelling

att endance and production. Subpoenas are served and are

enforceable in the manner provi ded by | aw.

(8) Atrial-resolution judge shall conduct the

voluntary trial-resolution hearing. The trial-resolution judge

may determ ne any question and render a final decision.

(9) The Florida Evidence Code applies to al

proceedi ngs _under this section.

(10) Any party may enforce a final decision rendered

in a voluntary trial by filing a petition for final judgnent

in the circuit court in the circuit in which the voluntary

trial took place. Upon entry of final judgnent by the circuit

court, any party nmay appeal to the appropriate appellate court

any factual findings and rulings on questions of |aw made by

the trial-resolution judge.

(11) The harn ess-error _doctrine applies in al

appeal s.
(12) 1f a final decision rendered in a voluntary tria

has not been incorporated into a final judgnent, the decision

shall be referred to the presiding judge in the case, or if

one _has not been _assigned, the decision shall be referred to

the chief judge of the circuit for assignment to a circuit
12

CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2006 CS for SB 2188
590- 1977- 06

1| judge who shall enter such orders and judgnents as are

2| required to carry out the terms of the decision. Any orders
3| issued are enforceable by the contenpt powers of the court and
4| for which judgnents of execution shall issue upon the request
5| of a party.

6 (13) This section does not apply to any dispute

7| involving child custody, visitation, or child support, or to
8| any dispute that involves the rights of a third party who is
9| not a party to the voluntary trial resolution when the third
10| party would be an indispensable party if the dispute were

11| resolved in court, or if the third party notifies the

12| trial-resolution judge that the third party would be a proper
13| party if the dispute were resolved in court, that the third
14| party intends to intervene in the action in court, and that
15| the third party does not agree to proceed under this section
16 Section 6. Subsection (2) of section 44.108, Florida
17| Statutes, is anended to read:

18 44,108 Funding of nediation and arbitration.--

19 (2) Wen court-ordered nediation services are provided
20| by a circuit court's nediation program the follow ng fees,
21| unless otherw se established in the General Appropriations
22| Act, shall be collected by the clerk of court:

23 (a) Eighty dollars per party persen per schedul ed

24| session in unified famly court nediati on when the parties
25| conbined inconme is greater than $50,000, but |ess than

26| $100, 000 per year

27 (b) Forty dollars per party persen per schedul ed

28| session in unified famly court nediati on when the parties
29| conbined income is less than $50,000; or

30 (c) Forty dollars per party persen per schedul ed

31| session in county court cases.

13
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1

2| No nediation fees shall be assessed under this subsection in
3| residential eviction cases, against a party found to be

4| indigent, or for any small clains action. No nediation fees

5| shall be assessed under this subsection in unified fanmly

6| court cases that are limited to one or nore of the follow ng
7| issues: child dependency, children in need of services,

8| fam lies in need of services, juvenile delinquency, or issues
9| arising out of judicial findings in relation to injunctions
10| for protection against donestic violence. Fees collected by
11| the clerk of court pursuant to this section shall be renitted
12| to the Departnent of Revenue for deposit into the state

13| courts' Mediation and Arbitration Trust Fund to fund

14| court-ordered nediation. The clerk of court may deduct $1 per
15| fee assessnment for processing this fee. The clerk of the court
16| shall subnmit to the chief judge of the circuit, no later than
17| 30 days after the end of each quarter, a report specifying the
18| amount of funds collected under this section during each

19| quarter of the fiscal year

20 Section 7. Subsection (1) of section 61.183, Florida
21| Statutes, is anended to read:

22 61.183 Mediation of certain contested issues.--

23 (1) In any proceeding in which the issues of parenta
24| responsibility, primary residence, visitation, or support of a
25| child are contested, the court shall make referrals may—+efer
26| the—parties to mediation in accordance with s. 44.102 +wles
27| prorulgatedby—theSuprere—Court. In Title | V-D cases, any

28| costs, including filing fees, recording fees, nediation costs,
29| service of process fees, and other expenses incurred by the
30| clerk of the circuit court, shall be assessed only against the
31| nonprevailing obligor after the court makes a deternination of

14
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1| the nonprevailing obligor's ability to pay such costs and

2| fees.

3 Section 8. This act shall take effect July 1, 2006

4

5 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N

COW TTEE SUBSTI TUTE FOR

6 Senate Bill 2188

7

8| Deletes all references to voluntary trial resolution from
current |aw on voluntary binding arbitration and vol untary

9| trial resolution.

10| Creates new section of Florida Statutes with essentially
equi val ent voluntary trial resolution provisions that were

11| deleted fromcurrent [aw on voluntary binding arbitration and
voluntary trial resolution, with addition of provision

12| providing that factual findings made by the trial-resolution

13 Judge may be appeal ed.
Provides for change in title to reflect that bill as anmended

14| relates to the broader topic of "alternative dispute
resolution.”

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31
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