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1 A bill to be entitled

2 An act relating to honeowners' associ ati ons;

3 anending s. 720.303, F.S.; revising the powers
4 and duties of homeowners' associations;

5 requiring certain associations to be

6 incorporated in this state; renoving a

7 provi si on authorizing associations to operate
8 nore than one comunity; prohibiting officers
9 and directors fromtaking any action that is
10 i nconsistent with the declaration of covenants;
11 aut horizing associations to settle actions on
12 appeal ; revising procedures relating to | ega
13 actions comenced by the association; |owering
14 t he dollar amount for which the association

15 nmust obtain approval by the nenbers of the

16 associ ation before proceeding with the |ega

17 action; authorizing the association to enter
18 into certain contracts; renoving provisions

19 aut horizing an association to have nore than
20 one class of nmenbers and to issue nenbership
21 certificates; prohibiting certain association
22 def enses; prohibiting associations from
23 restricting a nmenber's freedom of associ ation
24 and fromlimting the nunber of guests a nenber
25 may have within a 24-hour period; providing
26 that officers and directors of an association
27 may be personally liable for damages under
28 certain circunstances; providing conpensation
29 for certain nenbers under certain
30 circunstances; providing criteria for
31 establishing setback limits; prohibiting the
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1 associ ation fromdenying or refusing to approve
2 a nmenber's plans for building on the nenber's

3 property under certain circunstances; requiring
4 t he budget to provide for annual operating

5 expenses; requiring the budget to include

6 reserve accounts for capital expenditures and

7 deferred nmi ntenance; providing the amunt to

8 be reserved; authorizing the association to

9 adj ust repl acenment reserve assessnents

10 annual l'y; authorizing the devel oper to vote to
11 wai ve the reserves or reduce the fundi ng of

12 reserves for a certain period; revising

13 provisions relating to financial reporting;

14 revising tinme periods in which the association
15 nmust conplete its reporting; anmending s.

16 720.307, F.S.; requiring devel opers to deliver
17 financial records to the board; requiring

18 certain information to be included in the

19 records and for the records to be prepared in a
20 speci fied manner; anmending s. 720.308, F.S.
21 provi di ng that a guarantee of conmon expenses
22 shal | be effective under certain circunstances;
23 requiring the guarantee to neet certain
24 requi renents; authorizing the guarantee to
25 provi de certain requirenents; requiring the
26 stated dol |l ar amount of the guarantee to be an
27 exact dollar amount for each parcel identified
28 in the declaration; providing paynents required
29 fromthe guarantor to be determined in a
30 certain manner; providing a forrmula to
31 deternmine the guarantor's total financia
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1 obligation to the association; providing that

2 certain expenses incurred in the production of

3 certain revenues shall not be included in the

4 comon expenses; providing an effective date

5

6| Be It Enacted by the Legislature of the State of Florida:

7

8 Section 1. Subsections (1), (6), and (7) of section
9| 720.303, Florida Statutes, are anended to read:

10 720.303 Association powers and duties; neetings of
11| board; official records; budgets; financial reporting;

12| association funds; recalls.--

13 (1) POWERS AND DUTI ES. - -

14 (a) An association which operates a conmunity as

15| defined in s. 720.301- nust be incorporated in this state,
16| eperatedby—an—-asseciationthat+s—aHorida——corporation—

17| AfHter—October—1—1995—theasseetation—rust—benreorporated
18| and the initial governing docunents nust be recorded in the
19| official records of the county in which the community is
20| located. An—asseciation—ray—eperate—rprethan—onre—cormrnty—
21 (b) The officers and directors of an association have
22| a fiduciary relationship to the nmenbers of whe—areservedby
23| the association.
24 (c) The powers and duties of an association include
25| those set forth in this chapter and—execept—as—expresshy
26 | Hmtedorrestrietedinthis—ehapter— those specifically set
27| forth in the governing docunents. The officers and directors
28| of the association may not take any action that is
29| inconsistent with the declaration of covenants.
30 (d) After control of the association is obtained by
31| nenbers fromthe devel opers ether—thanr—the—developer, the
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association may institute, nmaintain, or settle on—er appea
actions er—hearings in its name on behal f of the akH nenbers

concerning matters of conmon interest to the nenberss-

conmenci ng any | eqgal action Ht+gatien agai nst any party in

the nane of the association involving anpbunts in controversy
in excess of $50, 000$366,088, the associati on nmust obtain the
affirmative approval of a majority of the nenbers of the

associ ati on wveting—interests at a neeting of the association
rerbership at which a quorumis present has—been—attained.

(e) The association may enter into contracts for the

benefit of the nenbers of the association, including, but not

limted to, contracts for mmintaining, repairindg, or inproving
the common _areas of the associ ation. Frs—subseetion—dees—noet

o : F i
F : : :

(f) A nmenber does not have the authority to act for

the association by virtue of being a nenber of the

associ ati on. An—assectation—ray—haverworethan—onre——class—ef

(d) In any action between a nenber and the

association, it shall not be a defense by the association that
4
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the association's actions, although inconsistent with the

decl aration of covenants, have been unifornmy applied.

(h) An association may not restrict a nenber's freedom

of association and nay not limt the nunber of quests a nenber

may have within a 24-hour period.
(i) An association of 15 or fewer parcels pareet
ewners may enforce only the—+reguirerents—of those deed

restrictions established prior to the purchase of each parce

upon an affected parcel owner or owners.

(j) The officers and directors of an association nmay

be personally liable for dannges to a nenber if there is clear

and convincing evidence that the actions of the officers and

directors denpnstrate a pattern of behavi or designed to harass

a_nenber _of the association.

(k) Any action of the association by and through the

officers and directors that limts the legal use of any

portion of a menber's property which is inconsistent with the

decl aration of covenants shall entitle the nenber to

conpensation for the fair market value of that portion of the

nenber's property the use of which is being restricted.

(1) 1In any association with nore than 50 but fewer

than 75 parcels, for purposes of establishing setback limts,

any parcel of 1 acre or less shall be deened to have one front

for purposes of determning the required front setback, if

any. Only those setbacks specifically set forth in the

decl aration of covenants nay be enforced by the association

Where the covenants are silent, the applicable county or

muni ci pal _setbacks shall apply.

(M __The association may not deny or refuse to approve

a _nmenber's plans for building on the nenber's property unless

5
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the plan under consideration violates a specific provision of

the declaration of covenants.
(6) BUDGETS. - -

(a) The association shall prepare an annual budget

providing for the annual operating expenses. The budget nust

reflect the estimated revenues and expenses for that year and
the estimted surplus or deficit as of the end of the current
year. The budget nust set out separately all fees or charges
for recreational anenities, whether owned by the association,
t he devel oper, or another person. The associ ation shal
provi de each nenber with a copy of the annual budget or a
written notice that a copy of the budget is avail able upon
request at no charge to the nmenber. The copy nust be provided
to the menber within the tine limts set forth in subsection
(5).

(b) 1In addition to annual operating expenses, the

budget shall include reserve accounts for capital expenditures

and deferred nmmi ntenance. These accounts shall include, but

are not limted to, roof replacenent, building painting, and

pavenment resurfacing, regardless of the anpunt of deferred

Mai_ nt enance _expense or_replacenment cost, and any other item

for which the deferred mintenance expense or replacenent cost

exceeds $10,000. The ampunt to be reserved shall be conputed

by neans of a fornmula that is based upon estinated renmnining

useful life and estimated replacenent cost or deferred

mai nt enance _expense of each reserve item The association may

adj ust _repl acenent reserve assessnents annually to take into

account any changes in estimtes or extension of the useful

life of a reserve item caused by deferred nmmi ntenance. This

par agraph does not apply to an adopted budget for which the

nenbers of an association have deternined, by a nmpjority vote
6
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1| at a duly called nmeeting of the association, to provide no

2| reserves or fewer reserves than required by this paragraph

3| However, prior to turnover of control of an association by a
4| developer to unit owners, the devel oper may vote to waive the
5| reserves or reduce the funding of reserves for the first 2

6| fiscal years of the association's operation, beginning with

7| the fiscal year in which the initial declaration is recorded,
8| after which tinme reserves nmay be waived or reduced only upon
9| the vote of a majority of all nondevel oper voting interests
10| voting in person or by limted proxy at a duly called neeting
11| of the association. If a nmeeting of the unit owners has been
12| called to determ ne whether to waive or reduce the funding of
13| reserves and no such result is achieved or a quorumis not

14| attained, the reserves as included in the budget shall go into
15| effect. After the turnover, the devel oper may vote its voting
16| interest to waive or reduce the funding of reserves.

17 (7) FINANCI AL REPORTING. --Wthin 90 days after the end
18| of the fiscal year, or annually on the date provided in the
19| bylaws, the association shall prepare and conplete, or

20| contract for the preparation and conpletion of, a ar-annual
21| financial report for the preceding fiscal year. Wthin 21 68
22| days after the final financial report is conpleted by the

23| association or received fromthe third party, but not later
24| than 120 days after the end of the fiscal year or other date
25| as provided in the byl aws, elese—eofthefiseal—year— the

26| association shall, within the tine limts set forth in

27| subsection (5), provide each nmenber with a copy of the annua
28| financial report or a witten notice that a copy of the

29| financial report is available upon request at no charge to the
30| nmenber. Financial reports shall be prepared as foll ows:

31
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(a) An association that neets the criteria of this
par agraph shall prepare or cause to be prepared a conplete set
of financial statenents in accordance with generally accepted

accounting principles as adopted by the Board of Accountancy.

The financial statenents shall be based upon the association's
total annual revenues, as follows:

1. An association with total annual revenues of
$100, 000 or nore, but Iess than $200, 000, shall prepare
conpi |l ed financial statenents.

2. An association with total annual revenues of at
| east $200, 000, but Iess than $400, 000, shall prepare revi ewed
financial statements.

3. An association with total annual revenues of
$400, 000 or nore shall prepare audited financial statenents.

(b)1. An association with total annual revenues of
| ess than $100, 000 shall prepare a report of cash receipts and
expendi t ures.

2. An association in a conmunity of fewer than 50
parcel s, regardl ess of the association's annual revenues, may
prepare a report of cash receipts and expenditures in |lieu of
financial statenments required by paragraph (a) unless the
gover ni ng docunents provi de ot herw se.

3. A report of cash receipts and di sbursenment nust
di scl ose the ampbunt of receipts by accounts and receipt
classifications and the amount of expenses by accounts and
expense classifications, including, but not limted to, the
foll owi ng, as applicable: costs for security, professional
and managenent fees and expenses; taxes; costs for recreation
facilities; expenses for refuse collection and utility
servi ces; expenses for lawn care; costs for building
mai nt enance and repair; insurance costs; admnistration and

8
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sal ary expenses; and reserves if nmintained by the
associ ati on.

(c) If 20 percent of the parcel owners petition the
board for a level of financial reporting higher than that
required by this section, the association shall duly notice
and hold a neeting of nenbers within 30 days of receipt of the
petition for the purpose of voting on raising the |evel of
reporting for that fiscal year. Upon approval of a mpjority of
the total voting interests of the parcel owners, the
associ ation shall prepare or cause to be prepared, shall anmend
t he budget or adopt a special assessnment to pay for the
financial report regardl ess of any provision to the contrary
in the governing docunents, and shall provide within 90 days
of the neeting or the end of the fiscal year, whichever occurs
later:

1. Conpiled, reviewed, or audited financia
statements, if the association is otherwise required to
prepare a report of cash receipts and expenditures;

2. Reviewed or audited financial statements, if the
association is otherwise required to prepare conpiled
financial statements; or

3. Audited financial statements if the association is
otherwise required to prepare reviewed financial statenents.

(d) If approved by a najority of the voting interests
present at a properly called neeting of the association, an
associ ation may prepare or cause to be prepared:

1. A report of cash receipts and expenditures in lieu
of a conpiled, reviewed, or audited financial statenent;

2. A report of cash receipts and expenditures or a
conpiled financial statenent in lieu of a reviewed or audited
financial statement; or

9
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3. A report of cash receipts and expenditures, a
conpil ed financial statenent, or a reviewed financia
statenment in lieu of an audited financial statenent.

Section 2. Paragraph (t) is added to subsection (3) of
section 720.307, Florida Statutes, to read:

720.307 Transition of association control in a
comunity.--Wth respect to honeowners' associ ati ons:

(3) At the tinme the nenbers are entitled to elect at
least a mapjority of the board of directors of the honmeowners
associ ation, the devel oper shall, at the devel oper's expense,
within no nore than 90 days deliver the foll owing docunents to
t he board:

(t) The financial records, including financia

statenents of the association, and source docunents fromthe

incorporation of the association through the date of turnover.

The records shall be audited by an i ndependent certified

public accountant for the period fromthe incorporation of the

association or fromthe period covered by the last audit, if

an_audit has been perforned for each fiscal year since

incorporation. All financial statements shall be prepared in

accordance with generally accepted accounting principles and

shall be audited in accordance with generally accepted

audi ting standards, as prescribed by the Board of Accountancy,

pursuant to chapter 473. The certified public accountant

perform ng the audit shall exanine to the extent necessary

supporting docunents and records, including the cash

di sbursenents and related paid invoices to determ ne whether

expendi tures were for association purposes and the billings,

cash receipts, and related records to determ ne whether the

devel oper was charged and paid the proper anpunts of

assessnents.

10
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1 Section 3. Section 720.308, Florida Statutes, is

2| anended to read:

3 720. 308 Assessnents and charges. - -

4 (1) For any comrunity created after October 1, 1995,

5| the governing docunments nust describe the manner in which

6| expenses are shared and specify the nmenber's proportiona

7| share thereof. Assessnents |evied pursuant to the annua

8| budget or special assessnment nust be in the nenber's

9| proportional share of expenses as described in the governing
10| document, which share may be di fferent anong cl asses of

11| parcel s based upon the state of devel opnent thereof, |evels of
12| services received by the applicable nenbers, or other relevant
13| factors. Wiile the developer is in control of the homeowners'
14| association, it may be excused from paynment of its share of
15| the operating expenses and assessnents related to its parcels
16| for any period of time for which the devel oper has, in the

17| declaration, obligated itself to pay any operating expenses
18| incurred that exceed the assessnents receivable from other

19| nmenbers and ot her incone of the association. This subsection
20| seetien does not apply to an association, no natter when

21| created, if the association is created in a comunity that is
22| included in an effective devel opnent - of -regi onal -i npact

23| devel opnent order as of the effective date of this act,

24| together with any approved nodifications thereto.

25 (2) If a guarantee of conmon expenses is not included
26| in the purchase contracts, declaration, or prospectus, any

27| agreenment establishing a guarantee shall be effective only

28| upon the approval of a majority of the voting interests of the
29| nenbers other than the devel oper. Approval shall be expressed
30| at _a neeting of the nmembers, voting in person or by limted
31| proxy, or by agreement in witing without a neeting if

11
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provided in the bylaws. Such guarantee shall neet the

requirenents of this section.

(a) The period of tine for the guarantee shall be

indicated by a specific beginning and endi ng date or event.

The ending date or event shall be the sane for all of the

nenbers of a honeowners' association, including nenbers in

di fferent phases of the homeowners' association.

(b) The guarantee nmy provide:

1. Different intervals of tine during a guarantee

period with different dollar anpunts for each such interval.

2. That after the initial stated period the devel oper

has an option to extend the guarantee for one or nore

addi tional stated periods. The extension of a guarantee is

limted to extending the ending date or event; therefore, the

devel oper does not have the option of changing the |evel of

assessnment s guar ant eed.

(3) The stated dollar anmpunt of the guarantee shall be

an_exact dollar ampunt for each parcel identified in the

decl aration. Regardless of the stated dollar anpunt of the

guar ant ee, assessnents charged to a nenber shall not exceed

the maxi num obligation of the nenber based on the total anpunt

of the adopted budget and the nenber's proportionate ownership

share of the conmpn el enents.

(4) The cash paynents required fromthe guarantor

during the guarantee period shall be determ ned as foll ows:

(a) If at any tinme during the guarantee period the

funds collected from nenber assessnents at the guarant eed

| evel and other revenues collected by the association are not

sufficient to provide paynent, on a tinely basis, of al

commpn_expenses, including the full funding of the reserves

12
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1| unless properly waived, the guarantor shall advance sufficient
2| cash to the association at the tinme such paynents are due.

3 (b) Expenses incurred in the production of

4| non-assessnent revenues, which expenses are not in excess of

5| the non-assessnment revenues, shall not be included in the

6| common expenses. If the expenses attributable to

7| non-assessnent revenues exceed non-assessnent revenues, only

8| the excess expenses nust be funded by the guarantor. For

9| exanple, if the association operates a rental programin which
10| rental expenses exceed rental revenues, the guarantor shal

11| fund the rental expenses in excess of the rental revenues.

12| Interest earned on the investnment of association funds nmay be
13| used to pay the incone tax expense incurred as a result of the
14| investnent, such expense shall not be charged to the

15| guarantor, and the net investment incone shall be retained by
16| the association. Each such non-assessnent, revenue-generating
17| activity shall be considered separately. Capital contributions
18| collected from nmenbers are not revenues and shall not be used
19| to pay conmpbn expenses.

20 (5) The guarantor's total financial obligation to the
21| association at the end of the guarantee period shall be

22| determined on the accrual basis using the follow ng formil a:
23| the quarantor shall fund the total common expenses incurred

24| during the guarantee period, including the full funding of the
25| reserves unless properly waived, less the total reqular

26| periodic assessnents earned by the association fromthe

27| nenbers other than the guarantor during the guarantee period,
28| regardl ess of whether the actual |evel charged was |ess than
29| the maxi num guar ant eed anount.

30 (6) Expenses incurred in the production of

31| non-assessnment revenues, which expenses are not in excess of

13
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1| the non-assessnment revenues, shall not be included in the

2| common expenses. If the expenses attributable to

3| non-assessnent revenues exceed non-assessnent revenues, only
4| the excess expenses nmust be funded by the guarantor. For

5| exanple, if the association operates a rental programin which
6| rental expenses exceed rental revenues, the guarantor shal

7| fund the rental expenses in excess of the rental revenues.

8| Interest earned on the investnent of association funds nmay be
9| used to pay the incone tax expense incurred as a result of the
10| investnent, such expense shall not be charged to the

11| guarantor, and the net investment incone shall be retained by
12| the association. Each such non-assessnent, revenue-generating
13| activity shall be considered separately. Capital contributions
14| collected from nmenbers are not revenues and shall not be used
15| to pay commpn expenses.

16 Section 4. This act shall take effect July 1, 2006

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

14
CODI NG Words st+r+eken are del etions; words underlined are additions.




