Fl ori da Senate - 2006 CS for SB 2358

By the Comrittee on Regul ated Industries; and Senator Bennett

580- 2259- 06

1 A Dbill to be entitled

2 An act relating to conmunity associ ati ons;

3 creating s. 712.11, F.S.; providing for the

4 revival of certain covenants that have | apsed;

5 anending s. 718.106, F.S.; prohibiting |loca

6 ordinances that limt the access of certain

7 persons to beaches that adjoin condom ni uns;

8 anending s. 718.110, F.S.; revising provisions
9 relating to the anendnent of decl arations;

10 providing | egislative findings and a finding of
11 conpel ling state interest; providing criteria
12 for consent to an amendnment; requiring notice
13 regar di ng proposed anmendnents to nortgagees;

14 providing criteria for notification; providing
15 for voiding certain amendnents; anending s.

16 718.112, F.S.; revising the inplenmentation date
17 for retrofitting of conmon areas with a

18 sprinkler system anending s. 718.114, F.S.

19 provi ding that certain | easehol ds, nenberships,
20 or other possessory or use interests shall be
21 considered a material alteration or substantia
22 addition to certain real property; anending s.
23 718.404, F.S.; providing retroactive
24 application of provisions relating to m xed-use
25 condom ni unms; anmending s. 719.103, F.S.
26 provi ding a definition; anmending s. 719.507,
27 F.S.; prohibiting |laws, ordinances, or
28 regul ations that apply only to inprovenents
29 that are or may be subjected to an equity club
30 form of ownership; anending s. 720.302, F.S.
31 revi sing governing provisions relating to
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1 corporations that operate residentia

2 homeowners' associ ations; anmending s. 720. 303
3 F.S.; revising application to include certain
4 nmeetings; requiring the association to provide
5 certain information to prospective purchasers
6 or lienhol ders; authorizing the association to
7 charge a reasonable fee for providing certain
8 i nformation; requiring the budget to provide

9 for annual operating expenses; authorizing the
10 budget to include reserve accounts for capita
11 expenditures and deferred nmint enance;

12 providing a fornula for calcul ating the anmount
13 to be reserved; authorizing the association to
14 adj ust repl acenment reserve assessnents

15 annual l'y; authorizing the devel oper to vote to
16 wai ve the reserves or reduce the fundi ng of

17 reserves for a certain period; revising

18 provisions relating to financial reporting;

19 revising tinme periods in which the association
20 nmust conplete its reporting; repealing s.

21 720.303(2), F.S., as anended, relating to board
22 nmeetings, to renove conflicting versions of

23 t hat subsection; creating s. 720.3035, F.S.

24 providing for architectural control covenants
25 and parcel owner inprovenents; authorizing the
26 revi ew and approval of plans and

27 specifications; providing limtations;

28 providing rights and privil eges for parce

29 owners as set forth in the declaration of

30 covenants; anending s. 720.305, F.S.; providing
31 that, where a nenber is entitled to collect
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1 attorney's fees against the association, the

2 menber may al so recover additional anounts as
3 deternmi ned by the court; anending s. 720.306

4 F.S.; providing that certain nmergers or

5 consol i dati ons of an association shall not be
6 consi dered a material or adverse alteration of
7 the proportionate voting interest appurtenant
8 to a parcel; anending s. 720.307, F.S.

9 requiring devel opers to deliver financia

10 records to the board in any transition of

11 association control to nmenmbers; requiring

12 certain information to be included in the

13 records and for the records to be prepared in a
14 speci fied manner; anmending s. 720.308, F.S.

15 provi di ng circunstances under which a guarantee
16 of conmon expenses shall be effective;

17 provi ding for approval of the guarantee by

18 associ ation nmenbers; providing for a guarantee
19 peri od and extension thereof; requiring the
20 stated dol |l ar amount of the guarantee to be an
21 exact dollar amount for each parcel identified
22 in the declaration; providing paynents required
23 fromthe guarantor to be determined in a
24 certain manner; providing a forrmula to
25 deternmine the guarantor's total financia
26 obligation to the association; providing that
27 certain expenses incurred in the production of
28 certain revenues shall not be included in the
29 operating expenses; anmending s. 720.311, F.S.
30 revising provisions relating to dispute
31 resolution; providing that the filing of any
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1 petition for arbitration or the serving of an
2 of fer for presuit nediation shall toll the

3 applicable statute of linmitations; providing

4 that certain disputes between an associ ation

5 and a parcel owner shall be subject to presuit
6 medi ati on; revising provisions to conform

7 provi ding that tenporary injunctive relief my
8 be sought in certain disputes subject to

9 presuit mediation; authorizing the court to

10 refer the parties to nediation under certain
11 ci rcunstances; requiring the aggrieved party to
12 serve on the responding party a witten offer
13 to participate in presuit mediation; providing
14 a formfor such offer; providing that service
15 of the offer is effected by the sending of such
16 an offer in a certain manner; providing that
17 the prevailing party in any subsequent

18 arbitration or litigation proceedings is

19 entitled to seek recovery of all costs and

20 attorney's fees incurred in the presuit

21 nmedi ati on process; requiring the nmedi ator or
22 arbitrator to nmeet certain certification

23 requi renents; renoving a requirenment relating
24 to devel opnent of an education programto

25 i ncrease awareness of the operation of

26 honeowners' associ ati ons and the use of

27 alternative dispute resolution techniques;

28 provi ding effective dates.

29

30| Be It Enacted by the Legislature of the State of Florida:
31
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1 Section 1. Section 712.11, Florida Statutes, is

2| created to read

3 712.11 Covenant revitalization.--A honeowners

4| association not otherw se subject to chapter 720 may use the
5| procedures set forth in ss. 720.403-720.407 to revive

6| covenants that have |apsed under the terms of this chapter

7 Section 2. Subsection (5) is added to section 718. 106
8| Florida Statutes, to read

9 718.106 Condom ni um parcels; appurtenances; possession
10| and enjoynent. --

11 (5) A local ordinance or regulation may not establish
12| any linmitation on the ability of unit owners or an association
13| to permt gquests, licensees, menbers, or invitees to use or
14| access their units or comon elenents for the purpose of

15| accessing a public beach or private beach adjacent to the

16| condomi ni um

17 Section 3. Effective COctober 1, 2006, subsection (11)
18| of section 718.110, Florida Statutes, is amended to read:

19 718. 110 Anmendnment of declaration; correction of error
20| or omission in declaration by circuit court.--

21 (11) The Legislature finds that the procurenent of

22| nortgagee consent to amendments that do not affect the rights
23| or interests of nortgagees is an unreasonable and substantia
24| logistical and financial burden on the unit owners and that
25| there is a conpelling state interest in enabling the nmenbers
26| of a condom nium association to approve amendnents to the

27| condoni ni um docunents through | egal nmeans. Accordingly, and
28| notwit hstanding any provision to the contrary contained in

29| this section_

30 (a) As to any nortgage recorded on or after October 1
31| 2006, any provision in the declaration,_ articles of

5
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incorporation, or bylaws that requires recerded—after—~Aprii—34-
1992 may—not—regui+re the consent or joinder of sone or al

nort gagees of units or any other portion of the condoni nium

property to or in anendnents to the declaration, articles of

incorporation, or bylaws or for any other matter shall be

enforceable only as to the following matters: unless—the

1. Those matters described in subsections (4) and

(8)'_1_

2. Amendnents to the declaration, articles of

incorporation, or bylaws that adversely affect the priority of

the nortgagee's lien or the nortgagee's rights to foreclose

its lien or that otherwise materially affect the rights and

interests of the nprtgagees.

(b) As to nortgages recorded before October 1, 2006,

any existing provisions in the declaration, articles of

incorporation, or bylaws requiring nortgagee consent shall be

enf or ceabl e.

(c) In securing consent or joinder, the association

shall be entitled to rely upon the public records to identify

the holders of outstanding nortgages. The association may use

the address provided in the original recorded nortgage

document, unless there is a different address for the hol der

of the nortgage in a recorded assignnment or nodification of

the nortgage, which recorded assignnent or nodification nust

reference the official records book and page on which the
6
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original nortgage was recorded. Once the association has

identified the recorded nortgages of record, the association

shall, in witing, request of each unit owner whose unit is

encunbered by a nortgage of record any information the owner

has in his or her possession regarding the nane and address of

the person to whom nortgage paynents are currently being nade.

Notice shall be sent to such person if the address provided in

the original recorded nortgage docunent is different fromthe

nane and address of the nortgagee or assignee of the nortgage

as _shown by the public record. The association shall be deemed

to have conplied with this requirenment by making the witten

request of the unit owners required under this paragraph. Any

notices required to be sent to the nortgagees under this

paragraph shall be sent to all avail able addresses provided to

t he associ ation.

(d)  Any notice to the nortgagees required under

paragraph (c) may be sent by a nethod that establishes proof

of delivery, and any nortgagee who fails to respond within 60

days after the date of mmiling shall be deened to have

consented to the anendnent.

(e) For those anendnents requiring nortgagee consent

on or after October 1, 2006, de—neot—rateriattyaffect—the
HHghts—er—interests—of rwortgagees— in the event nortgagee

consent is provided other than by properly recorded joinder

such consent shall be evidenced by affidavit of the
association recorded in the public records of the county where

the declaration is recorded. Any anendnent adopted wi thout the

requi red consent of a nortgagee shall be voidable only by a

nort gagee who was entitled to notice and an opportunity to

consent. An action to void an anendnment shall be subject to

the statute of limtations beginning 5 years fromthe date of
7
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1| discovery as to the anendnents described in subparagraph (a)

2 1. _and 2. and 5 years fromthe date of recordation of the

3| certificate of anmendnent for all other anendnents. This

4| provision shall apply to all nortgages, regardless of the date

5| of recordation of the nortgage.

6 Section 4. Paragraph (1) of subsection (2) of section

7| 718.112, Florida Statutes, is anended to read:

8 718.112 Byl aws. - -

9 (2) REQUI RED PROVI SI ONS. - - The byl aws shal |l provide for
10| the following and, if they do not do so, shall be deened to
11| include the follow ng:

12 (I') Certificate of conpliance.--There shall be a

13| provision that a certificate of conpliance froma |icensed

14| electrical contractor or electrician nmay be accepted by the
15| association's board as evidence of conpliance of the

16| condom niumunits with the applicable fire and life safety

17| code. Notwi t hstanding the provisions of chapter 633 or of any
18| other code, statute, ordinance, administrative rule, or

19| regul ation, or any interpretation of the foregoing, an

20| associ ation, condom nium or unit owner is not obligated to
21| retrofit the conmon elenents or units of a residentia

22| condominiumwith a fire sprinkler system or other engineered
23| lifesafety systemin a building that has been certified for
24| occupancy by the applicable governmental entity, if the unit
25| owners have voted to forego such retrofitting and engi neered
26| lifesafety systemby the affirmative vote of two-thirds of al
27| voting interests in the affected condom nium However, a

28| condoni ni um associ ati on nay not vote to forego the

29| retrofitting with a fire sprinkler systemof common areas in a
30| high-rise building. For purposes of this subsection, the term
31| "high-rise building" means a building that is greater than 75

8
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feet in height where the building height is nmeasured fromthe
| onest | evel of fire department access to the floor of the

hi ghest occupi able story. For purposes of this subsection, the
term "common areas" neans any encl osed hallway, corridor

| obby, stairwell, or entryway. In no event shall the |oca
authority having jurisdiction require conpletion of
retrofitting of common areas with a sprinkler system before
the end of 2025 2644.

1. A vote to forego retrofitting my be obtained by
limted proxy or by a ballot personally cast at a duly called
menber shi p neeting, or by execution of a witten consent by
the nmenber, and shall be effective upon the recording of a
certificate attesting to such vote in the public records of
the county where the condomniumis | ocated. The association
shall mail, hand deliver, or electronically transnt to each
unit owner written notice at |east 14 days prior to such
menber ship neeting in which the vote to forego retrofitting of
the required fire sprinkler systemis to take place. Wthin 30
days after the association's opt-out vote, notice of the
results of the opt-out vote shall be mailed, hand delivered,
or electronically transmitted to all unit owners. Evidence of
conpliance with this 30-day notice shall be made by an
af fidavit executed by the person providing the notice and
filed among the official records of the association. After
such notice is provided to each owner, a copy of such notice
shall be provided by the current owner to a new owner prior to
closing and shall be provided by a unit owner to a renter
prior to signing a | ease.

2. As part of the information collected annually from
condoni ni unms, the division shall require condom nium
associations to report the nmenbership vote and recording of a

9
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1| certificate under this subsection and, if retrofitting has

2| been undertaken, the per-unit cost of such work. The division
3| shall annually report to the Division of State Fire Marshal of
4| the Departnment of Financial Services the nunber of

5| condom niuns that have elected to forego retrofitting.

6 Section 5. Section 718.114, Florida Statutes, is

7| anended to read:

8 718.114 Association powers.--An association has the

9| power to enter into agreenents, to acquire |easehol ds,

10| menbershi ps, and other possessory or use interests in |lands or
11| facilities such as country clubs, golf courses, marinas, and
12| other recreational facilities. It has this power whether or

13| not the lands or facilities are contiguous to the |ands of the
14| condom nium if they are intended to provide enjoynent,

15| recreation, or other use or benefit to the unit owners. All of
16| these | easehol ds, nmenbershi ps, and ot her possessory or use

17| interests existing or created at the time of recording the

18| decl aration nust be stated and fully described in the

19| decl aration. Subsequent to the recording of the declaration
20| agreenents acquiring these |easeholds, nenberships, or other
21| possessory or use interests not entered into within 12 nonths
22| following the recording of the declaration shall be considered
23| a material alteration or substantial addition to the rea

24| property that is association property, and the association nay
25| not acquire or enter into agreenments acquiring these

26| | easehol ds, nenberships, or other possessory or use interests
27| except as authorized by the declaration as provided in s.

28| 718.113. The declaration may provide that the rental

29| nmenbership fees, operations, replacenments, and other expenses
30| are common expenses and nay inpose covenants and restrictions
31| concerning their use and nmay contain other provisions not

10
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1| inconsistent with this chapter. A condoni nium associ ati on may
2| conduct bingo games as provided in s. 849.0931

3 Section 6. Subsections (1) and (2) of section 718. 404,
4| Florida Statutes, are anended to read

5 718.404 M xed-use condoni ni uns. - -\When a condomi ni um

6| consists of both residential and comercial units, the

7| followi ng provisions shall apply:

8 (1) The condom nium docunents shall not provide that
9| the owner of any commercial unit shall have the authority to
10| veto anmendnents to the declaration, articles of incorporation

11| bylaws, or rules or regul ations of the association. This

12| subsection shall apply retroactively as a renedial measure.
13 (2) Subject to s. 718.301, where the nunber of

14| residential units in the condom nium equals or exceeds 50

15| percent of the total units operated by the association, owners
16| of the residential units shall be entitled to vote for a

17| majority of the seats on the board of administration. This

18| subsection shall apply retroactively as a renedial measure.
19 Section 7. Subsections (18) through (27) of section
20| 719.103, Florida Statutes, are renunbered as subsections (19)
21| through (28), respectively, and a new subsection (18) is added
22| to that section to read:

23 719.103 Definitions.--As used in this chapter

24 (18) "Equity facilities club" neans a club conprised
25| of recreational facilities in which proprietary nenbership

26| interests are sold to individuals, which menbership interests
27| entitle the individuals to use certain physical facilities

28| owned by the equity club. Such physical facilities do not

29| include a residential unit or accommodation. For purposes of
30| this definition, the term"acconmmodation" shall include, but
31| is not limted to, any apartnent, residential cooperative

11
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1| unit, residential condominiumunit, cabin, |odge, hotel or

2| notel room or any other acconmmdation designed for overnight
3| occupancy for one or nore individuals.

4 Section 8. Section 719.507, Florida Statutes, is

5| amended to read:

6 719.507 Zoning and buil ding | aws, ordi nances, and

7| regulations.--All |aws, ordinances, and regul ati ons concerning
8| buildings or zoning shall be construed and applied with

9| reference to the nature and use of such property, w thout

10| regard to the form of ownership. No | aw, ordinance, or

11| regul ation shall establish any requirenent concerning the use,
12| Il ocation, placenent, or construction of buildings or other

13| i nprovenents which are, or may thereafter be, subjected to the
14| cooperative or equity facilities club form of ownership

15| unl ess such requirenment shall be equally applicable to al

16| buil dings and i nprovenents of the sane kind not then, or

17| thereafter to be, subjected to the cooperative or equity

18| facilities club formof ownership. This section does not apply
19| if the owner in fee of any land enters into and records a

20| covenant that existing inprovenents or inprovenents to be

21| constructed shall not be converted to the cooperative form of
22| residential ownership prior to 5 years after the later of the
23| date of the covenant or conpletion date of the inprovenents.
24| Such covenant shall be entered into with the governing body of
25| the nmunicipality in which the land is located or, if the |and
26| is not located in a nunicipality, with the governing body of
27| the county in which the land is | ocated.

28 Section 9. Subsections (4) and (5) of section 720.302
29| Florida Statutes, are anended to read:

30 720. 302 Purposes, scope, and application.--

31
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(4) This chapter does not apply to any association
that is subject to regulation under chapter 718, chapter 719,
or chapter 721+ or to any nonmandatory associ ation fornmed

under chapter 723, except to the extent that a provision of

chapter 718, chapter 719, or chapter 721 is expressly

incorporated into this chapter for the purpose of requlating

honeowners' associ ati ons.

(5) Unless expressly stated to the contrary,

corporations pret—feor——prefit that operate residentia

homeowners' associations in this state shall be governed by

and subject to chapter 607, if the association was

incorporated under that chapter, or to chapter 617, if the

association was incorporated under that chapter, and this

chapter. This subsection is intended to clarify existing |aw.

Section 10. Paragraph (a) of subsection (2),
subsection (6), and subsection (7) of section 720.303, Florida
Statutes, as anended by section 18 of chapter 2004-345 and
section 135 of chapter 2005-2, Laws of Florida, are amended,
and paragraph (d) is added to subsection (5) of that section,
to read:

720.303 Association powers and duties; neetings of
board; official records; budgets; financial reporting;
associ ation funds; recalls.--

(2) BOARD MEETI NGS. - -

(a) A neeting of the board of directors of an
associ ation occurs whenever a quorum of the board gathers to
conduct associ ation business. Al neetings of the board nust
be open to all nenbers except for neetings between the board
and its attorney with respect to proposed or pending
litigation where the contents of the discussion would
ot herwi se be governed by the attorney-client privilege. The

13
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1| provisions of this subsection shall also apply to the neetings
2| of any committee or other simlar body when a final decision
3| will be nmade regarding the expenditure of association funds

4| and to neetings of any body vested with the power to approve
5| or disapprove architectural decisions with respect to a

6| specific parcel of residential property owned by a menber of
7| the community.

8 (5) | NSPECTI ON AND COPYI NG OF RECORDS. --The officia

9| records shall be maintained within the state and nust be open
10| to inspection and avail abl e for photocopying by nmenmbers or

11| their authorized agents at reasonable tinmes and places within
12| 10 busi ness days after receipt of a witten request for

13| access. This subsection may be conplied with by having a copy
14| of the official records available for inspection or copying in
15| the community. If the association has a photocopy machi ne

16| avail abl e where the records are nmintained, it rmust provide
17| parcel owners with copies on request during the inspection if
18| the entire request is limted to no nore than 25 pages.

19 (d) The association or its authorized agent is not

20| required to provide a prospective purchaser or lienholder with
21| information about the residential subdivision or the

22| association other than information or docunents required by
23| this chapter to be nade available or disclosed. The

24| association or its authorized agent may charge a reasonable
25| fee to the prospective purchaser or lienholder or the current
26| parcel owner or nenber for providing good faith responses to
27| requests for information by or on behalf of a prospective

28| purchaser or lienholder, other than that required by law if
29| the fee does not exceed $150 plus the reasonable cost of

30| photocopying and any attorney's fees incurred by the

31| association in connection with the response.

14
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(6) BUDGETS. - -
(a) The association shall prepare an annual budget

that sets out the annual operating expenses. The budget nust

reflect the estimated revenues and expenses for that year and
the estimted surplus or deficit as of the end of the current
year. The budget nust set out separately all fees or charges

paid for by the association for recreational anenities,

whet her owned by the association, the devel oper, or another
person. The association shall provide each nmenber with a copy
of the annual budget or a witten notice that a copy of the
budget is avail abl e upon request at no charge to the nenber.
The copy must be provided to the nenber within the tinme lints
set forth in subsection (5).

(b) 1In addition to annual operating expenses, the

budget may include reserve accounts for capital expenditures

and deferred nmmintenance for which the association is

responsible to the extent that the governi ng docunents do not

limt increases in assessnents, including reserves. If the

budget of the association includes reserve accounts, such

reserves shall be deterni ned, maintained, and waived in the

manner_provided in this subsection. Once an _associ ation

provi des for reserve accounts in the budget, the association

shall thereafter determ ne, maintain, and waive reserves in

conpliance with the provisions of this subsection.

(c) 1f the budget of the association does not provide

for reserve accounts governed by this subsection and the

association is responsible for the repair and nmi ntenance of

capital inprovements that may result in a special assessnent

if reserves are not provided, each financial report for the

preceding fiscal year required by subsection (7) shall contain

the following statenent in conspicuous type: THE BUDGET OF THE
15
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ASSOCI ATI ON DOES NOT PROVI DE FOR RESERVE ACCOUNTS FOR CAPI TAL
EXPENDI TURES AND DEFERRED MAI NTENANCE THAT MAY RESULT [N
SPECI AL _ASSESSMENTS. OMERS MAY ELECT TO PROVI DE FOR RESERVE
ACCOUNTS PURSUANT TO THE PROVI SI ONS OF SECTI ON 720. 303(6) .,
FLORI DA STATUTES, UPON THE APPROVAL OF NOT LESS THAN A
MAJORI TY OF THE TOTAL VOTI NG | NTERESTS OF THE ASSOCI ATI ON

(d) An association shall be deened to have provided

for reserve accounts when reserve accounts have been initially

establi shed by the devel oper or when the nenbership of the

association affirmatively elects to provide for reserves. |f

reserve accounts are not initially provided for by the

devel oper, the menbership of the association nmay elect to do

so upon the affirmative approval of not less than a mpjority

of the total voting interests of the association. Such

approval may be attained by vote of the nenbers at a duly

call ed neeting of the nenbership or upon a witten consent

executed by not less than a majority of the total voting

interests in the community. The approval action of the

nenbership shall state that reserve accounts shall be provided

for in the budget and designate the conponents for which the

reserve accounts are to be established. Upon approval by the

nenbership, the board of directors shall provide for the

required reserve accounts for inclusion in the budget in the

next fiscal year followi ng the approval and in each year

thereafter. Once established as provided in this subsection

the reserve accounts shall be funded or mmintained or shal

have their funding waived in the manner provided in paragraph

(f).

(e) The ampunt to be reserved in _any account

establi shed shall be conputed by neans of a fornmula that is

based upon estinmated remnining useful life and esti nated
16
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1| replacenent cost or deferred mmintenance expense of each

2| reserve item The association nmay adjust replacenent reserve
3| assessnments annually to take into account any changes in

4| estimates of cost or useful life of a reserve item

5 (f) Once a reserve account or reserve accounts are

6| established, the nmenbership of the association, upon a

7| majority vote at a meeting at which a guorumis present, may
8| provide for no reserves or less reserves than required by this
9| section. If a neeting of the unit owners has been called to
10| deternine whether to waive or reduce the funding of reserves
11| and no such result is achieved or a quorumis not present, the
12| reserves as included in the budget shall go into effect. After
13| the turnover, the developer may vote its voting interest to
14| waive or reduce the funding of reserves. Any vote taken

15| pursuant to this subsection to waive or reduce reserves shal
16| be applicable only to one budget year

17 (g) Funding formulas for reserves authorized by this

18| section shall be based on either a separate analysis of each
19| of the required assets or a pooled analysis of two or nore of
20| the required assets.

21 1. If the association nmamintains separate reserve

22| accounts for each of the required assets, the anpunt of the
23| contribution to each reserve account shall be the sum of the
24| following two calcul ations:

25 a. The total anpunt necessary, if any, to bring a

26| negative conponent bal ance to zero.

27 b. The total estimated deferred mai nt enance expense or
28| estimated repl acenment cost of the reserve conmponent |ess the
29| estimated bal ance of the reserve conponent as of the bedinning
30| of the period for which the budget will be in effect. The

31
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remai nder, if greater than zero, shall be divided by the

estimated remnining useful life of the conponent.

The formula may be adjusted each year for changes in estinates

and deferred nmmi ntenance perfornmed during the year and nmay

include factors such as inflation and earnings on invested

funds.

2. If the association maintains a pooled account of

two or nore of the required reserve assets, the ampunt of the

contribution to the pooled reserve account as disclosed on the

proposed budget shall not be |l ess than that required to ensure

that the bal ance on hand at the beginning of the period for

whi ch the budget will go into effect plus the projected annua

cash inflows over the remaining estimted useful life of al

of the assets that nmke up the reserve pool are equal to or

greater than the projected annual cash outfl ows over the

remai ning estimted useful lives of all of the assets that

make up the reserve pool., based on the current reserve

anal ysis. The projected annual cash inflows may include

estimated earnings frominvestnent of principal. The reserve

funding formula shall not include any type of ball oon

paynents.
(h) Reserve funds and any interest accruing thereon

shall remnin in the reserve account or accounts and shall be

used only for authorized reserve expendi tures unless their use

for other purposes is approved in advance by a mpjority vote

at_a neeting at which a gquorumis present. Prior to turnover

of control of an association by a developer to parcel owners,

t he devel oper-controll ed association shall not vote to use

reserves for purposes other than those for which they were

intended without the approval of a majority of al
18
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1| nondevel oper voting interests voting in person or by limted

2| proxy at a duly called neeting of the association.

3 (7) FINANCI AL REPORTING. --Wthin 90 days after the end
4| of the fiscal year, or annually on the date provided in the

5| bylaws, the association shall prepare and conplete, or

6| contract with a third party for the preparation and conpletion
7| of, a financial report for the preceding fiscal year. Wthin

8| 21 days after the final financial report is conpleted by the

9| association or received fromthe third party, but not later

10| than 120 days after the end of the fiscal year or other date
11| as provided in the bylaws, the association shall prepare—an

12| annvel—fnanetal—report—within60—days—aftertheeclose—ofthe
13| #Hseal—year—Fhe—asseetation——shal, within the tinme linmts set
14| forth in subsection (5), provide each nmenber with a copy of

15| the annual financial report or a witten notice that a copy of
16| the financial report is avail able upon request at no charge to
17| the menmber. Financial reports shall be prepared as foll ows:

18 (a) An association that neets the criteria of this

19| paragraph shall prepare or cause to be prepared a conplete set
20| of financial statenents in accordance with generally accepted
21| accounting principles as adopted by the Board of Accountancy.
22| The financial statements shall be based upon the association's
23| total annual revenues, as follows:

24 1. An association with total annual revenues of

25| $100, 000 or nore, but |ess than $200, 000, shall prepare

26| conpiled financial statenents.

27 2. An association with total annual revenues of at

28| | east $200, 000, but |ess than $400, 000, shall prepare revi ewed
29| financial statenents.

30 3. An association with total annual revenues of

31| $400,000 or nore shall prepare audited financial statenents.

19
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(b)1. An association with total annual revenues of
| ess than $100, 000 shall prepare a report of cash receipts and
expendi t ures.

2. An association in a conmunity of fewer than 50
parcel s, regardl ess of the association's annual revenues, may
prepare a report of cash receipts and expenditures in |lieu of
financial statenments required by paragraph (a) unless the
gover ni ng docunents provi de ot herw se.

3. A report of cash receipts and di sbursenment nust
di scl ose the ampunt of receipts by accounts and receipt
classifications and the amount of expenses by accounts and
expense classifications, including, but not limted to, the
foll owi ng, as applicable: costs for security, professional
and managenent fees and expenses; taxes; costs for recreation
facilities; expenses for refuse collection and utility
servi ces; expenses for lawn care; costs for building
mai nt enance and repair; insurance costs; admnistration and
sal ary expenses; and reserves if nmintained by the
associ ati on.

(c) If 20 percent of the parcel owners petition the
board for a level of financial reporting higher than that
required by this section, the association shall duly notice
and hold a neeting of nenbers within 30 days of receipt of the
petition for the purpose of voting on raising the |evel of
reporting for that fiscal year. Upon approval of a mpjority of
the total voting interests of the parcel owners, the
associ ation shall prepare or cause to be prepared, shall anmend
t he budget or adopt a special assessnment to pay for the
financial report regardl ess of any provision to the contrary

in the governing docunents, and shall provide within 90 days

20
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1| of the neeting or the end of the fiscal year, whichever occurs
2| later:

3 1. Conpiled, reviewed, or audited financia

4| statenents, if the association is otherwise required to

5| prepare a report of cash receipts and expenditures;

6 2. Reviewed or audited financial statenents, if the

7| association is otherwi se required to prepare conpiled

8| financial statenents; or

9 3. Audited financial statenents if the association is
10| otherwise required to prepare reviewed financial statenents.
11 (d) If approved by a najority of the voting interests
12| present at a properly called neeting of the association, an
13| association nmay prepare or cause to be prepared:

14 1. A report of cash receipts and expenditures in lieu
15| of a conpiled, reviewed, or audited financial statenent;

16 2. A report of cash receipts and expenditures or a

17| compiled financial statenent in lieu of a reviewed or audited
18| financial statement; or

19 3. A report of cash receipts and expenditures, a
20| conpiled financial statenent, or a reviewed financia
21| statenment in lieu of an audited financial statenent.
22 Section 11. Subsection (2) of section 720.303, Florida
23| Statutes, as amended by section 2 of chapter 2004-345 and
24| section 15 of chapter 2004-353, Laws of Florida, is repealed.
25 Section 12. Section 720.3035, Florida Statutes, is
26| created to read:
27 720.3035 Architectural control covenants; parcel owner
28| inprovenments; rights and privileges.--
29 (1) The authority of an association or any
30| architectural, construction inprovenent, or other such simlar
31| committee of an association to review and approve plans and

21
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specifications for the |ocation, size, type, or appearance of

any structure or other inprovenent on a parcel, or to enforce

standards for the external appearance of any structure or

i nprovenent | ocated on a parcel, shall only be permtted to

the extent that the authority is specifically stated or

reasonably inferred as to such |ocation, size, type, or

appearance in the declaration of covenants or other published

gui del i nes _and standards aut horized by the declaration of

covenants.

(2) 1If the declaration of covenants or other published

gui del i nes _and standards aut horized by the declaration of

covenants provides options for the use of material, the size

of the structure or inprovenent, the design of the structure

or _inprovenent, or the location of the structure or

i nprovenent _on the parcel, neither the association nor_any

architectural, construction inprovenent, or other such simlar

committee of the association shall restrict the right of a

parcel owner to select fromthe options provided in the

decl aration of covenants or other published gquidelines and

standards aut hori zed by the declaration of covenants.

(3) Unless otherw se specifically stated in the

decl aration of covenants or other published gquidelines and

standards aut hori zed by the declaration of covenants, each

parcel shall be deened to have only one front for purposes of

determ ning the required front setback even if the parcel is

bounded by a roadway or ot her easenent on nore than one side.

When the decl aration of covenants or other published

gui del i nes _and standards aut horized by the declaration of

covenants do not provide for specific setback limtations, the

applicable county or municipal setback limtations shal

apply., and neither the association nor any architectural,
22
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construction inprovenent, or other such simlar conm ttee of

the association shall enforce or attenpt to enforce any

setback limtation that is inconsistent with the applicable

county or nunicipal standard or standards.

(4) Each parcel owner shall be entitled to the rights

and privileges set forth in the declaration of covenants or

ot her published quidelines and standards authorized by the

decl aration of covenants concerning the use of the parcel, and

the construction of permtted structures and inprovenents on

the parcel and such rights and privileges shall not be

unr easonably infringed upon or inpaired by the association or

any architectural, construction inprovenent, or other such

simlar conmittee of the association. If the association or

any architectural, construction inprovenent, or other such

simlar conmmittee of the association should know ngly and

willfully infringe upon or inpair the rights and privil eges

set forth in the declaration of covenants or other published

gui del i nes _and standards aut horized by the declaration of

covenants, the adversely affected parcel owner shall be

entitled to recover damages caused by such infringenent or

i npai rnent, including any costs and reasonable attorney's fees

incurred in preserving or restoring the rights and privileges

of the parcel owner set forth in the declaration of covenants

or_other published guidelines and standards authorized by the

decl aration of covenants.

(5) Neither the association nor any architectural

construction inprovenent, or other such simlar conm ttee of

the association shall enforce any policy or restriction that

is inconsistent with the rights and privileges of a parce

owner _set forth in the declaration of covenants or other

publ i shed gui deli nes and standards authorized by the
23
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decl aration of covenants, whether uniformy applied or not.

Neither the association nor any architectural, construction

i nprovenent, or other such simlar commttee of the

association may rely upon a policy or restriction that is

inconsistent with the declaration of covenants or_ other

publ i shed gui deli nes and standards authorized by the

decl arati on of covenants, whether unifornly applied or not, in

defense of any action taken in the name of or on behalf of the

associ ati on _agai nst a parcel owner.

Section 13. Subsection (1) of section 720.305, Florida

Statutes, is amended to read:

720.305 vligations of nenbers; renedies at law or in
equity; levy of fines and suspension of use rights; failure to
fill sufficient number of vacancies on board of directors to
constitute a quorunm appoi ntnent of receiver upon petition of
any nmenber. - -

(1) Each nenber and the nmenber's tenants, guests, and
i nvitees, and each association, are governed by, and nust
conply with, this chapter, the governing docunents of the
comunity, and the rules of the association. Actions at |aw or
in equity, or both, to redress alleged failure or refusal to
conply with these provisions may be brought by the association
or by any nmenber against:

(a) The association;

(b) A nenber;

(c) Any director or officer of an association who
willfully and knowingly fails to conply with these provisions;
and

(d) Any tenants, guests, or invitees occupying a

parcel or using the comopn areas.

24
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1| The prevailing party in any such litigation is entitled to

2| recover reasonable attorney's fees and costs. A nenber

3| prevailing in an action between the association and the nenber
4| under this section, in addition to recovering his or her

5| reasonable attorney's fees, may recover additional anounts as
6| deternmined by the court to be necessary to reinburse the

7| menber for his or her share of assessnments levied by the

8| association to fund its expenses of the litigation. This

9| relief does not exclude other renedies provided by law. This
10| section does not deprive any person of any other avail able

11| right or renedy.

12 Section 14. Paragraph (c) of subsection (1) of section
13| 720.306, Florida Statutes, is amended to read:

14 720. 306 Meetings of members; voting and el ection

15| procedures; anendnents.--

16 (1) QUORUM AMENDMENTS. - -

17 (c) Unless otherw se provided in the governing

18| documents as originally recorded or permitted by this chapter
19| or chapter 617, an anmendnent nmay not materially and adversely
20| alter the proportionate voting interest appurtenant to a
21| parcel or increase the proportion or percentage by which a
22| parcel shares in the commobn expenses of the association unless
23| the record parcel owner and all record owners of |liens on the
24| parcels join in the execution of the amendnment. For purposes
25| of this section, a change in quorumrequirenents is not an
26| alteration of voting interests. The nmerger or consolidation of
27| one or nore associations under a plan of nerger or
28| consolidation under chapter 607 or chapter 617 shall not be
29| considered a material or adverse alteration of the
30| proportionate voting interest appurtenant to a parcel
31
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Section 15. Paragraph (t) is added to subsection (3)
of section 720.307, Florida Statutes, to read:

720.307 Transition of association control in a
comunity.--Wth respect to honeowners' associ ati ons:

(3) At the tinme the nenbers are entitled to elect at
least a mapjority of the board of directors of the honmeowners
associ ation, the devel oper shall, at the devel oper's expense,
within no nore than 90 days deliver the foll owing docunents to
t he board:

(t) The financial records, including financia

statenents of the association, and source docunents fromthe

incorporation of the association through the date of turnover.

The records shall be audited by an i ndependent certified

public accountant for the period fromthe incorporation of the

association or fromthe period covered by the last audit, if

an_audit has been perforned for each fiscal year since

incorporation. All financial statements shall be prepared in

accordance with generally accepted accounting principles and

shall be audited in accordance with generally accepted

audi ting standards, as prescribed by the Board of Accountancy,

pursuant to chapter 473. The certified public accountant

perform ng the audit shall exanine to the extent necessary

supporting docunents and records, including the cash

di sbursenents and related paid invoices to determne if

expendi tures were for association purposes and the billings,

cash receipts, and related records of the association to

determ ne that the devel oper was charged and paid the proper

ampunts of assessnents. This paradraph applies to associ ations

with a date of incorporation after Decenber 31, 2006.
Section 16. Section 720.308, Florida Statutes, is

anended to read:
26
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1 720. 308 Assessnents and charges. - -

2 (1) ASSESSMENTS. - - For any conmunity created after

3| Cctober 1, 1995, the governing docunments must describe the

4| manner in which expenses are shared and specify the nmenber's
5| proportional share thereof. Assessnments |evied pursuant to the
6| annual budget or special assessnent nmust be in the nmenber's

7| proportional share of expenses as described in the governing
8| docunent, which share may be di fferent anong cl asses of

9| parcels based upon the state of devel opnent thereof, |evels of
10| services received by the applicable nenbers, or other relevant
11| factors. Wiile the developer is in control of the honmeowners
12| association, it may be excused from paynment of its share of

13| the operating expenses and assessnents related to its parcels
14| for any period of time for which the devel oper has, in the

15| declaration, obligated itself to pay any operating expenses
16| incurred that exceed the assessments receivable from other

17| nenbers and other inconme of the association. This section does
18| not apply to an association, no matter when created, if the
19| association is created in a community that is included in an
20| effective devel opnent - of -regi onal -i npact devel opment order as
21| of the effective date of this act, together with any approved
22| nmodifications thereto.

23 (2) CGUARANTEES OF COVMON EXPENSES. - -

24 (a) Establishnent of a guarantee.--I1f a guarantee of

25| the assessments of parcel owners is not included in the

26| purchase contracts or declaration, any adreenent establishing
27| a_guarantee shall only be effective upon the approval of a

28| majority of the voting interests of the nmembers other than the
29| devel oper. Approval shall be expressed at a neeting of the

30| menbers voting in person or by limted proxy or by agreenent
31
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1| in witing without a neeting if provided in the byl aws. Such
2| guarantee shall neet the requirenents of this section

3 (b) Guarantee period.--The period of tinme for the

4| guarantee shall be indicated by a specific beginning and

5| ending date or event.

6 1. The ending date or event shall be the sane for al
7| of the menbers of an association, including nenbers in

8| different phases of the devel opnent.

9 2. The guarantee may provide for different intervals
10| of tinme during a quarantee period with different dollar

11| ampbunts for each such interval.

12 3. The guarantee may provide that after the initia

13| stated period, the devel oper has an option to extend the

14| guarantee for one or nore additional stated periods. The

15| extension of a guarantee is linmted to extending the ending
16| date or event:; therefore, the devel oper does not have the

17| option of chanding the level of assessnments guaranteed.

18 (3) MAXIMUM LEVEL OF ASSESSMENTS. - - The stated dollar
19| anpbunt of the guarantee shall be an exact dollar amount for
20| each parcel identified in the declaration. Regardless of the
21| stated dollar anount of the guarantee, assessnents charged to
22| a menber shall not exceed the maxi mum obligation of the nenber
23| based on the total ampunt of the adopted budget and the

24| nenber's proportionate ownership share of the conmon el enents.
25 (4) CASH FUNDI NG REQUI REMENTS DURI NG GUARANTEE. - - The
26| cash paynents required fromthe gquarantor during the guarantee
27| period shall be determ ned as foll ows:

28 (a) If at any tinme during the guarantee period the

29| funds collected from nenber assessnents at the quaranteed

30| level and other revenues collected by the association are not
31| sufficient to provide payment, on a tinely basis, of al

28
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assessnents, including the full funding of the reserves unl ess

properly waived, the guarantor shall advance sufficient cash

to the association at the tine such paynents are due.

(b) Expenses incurred in the production of

nonassessnent revenues, not in excess of the nonassessnent

revenues, shall not be included in the assessnents. |f the

expenses attributable to nonassessnent revenues exceed

nonassessnent revenues, only the excess expenses nust be

funded by the guarantor. Interest earned on the investnent of

associ ation funds may be used to pay the incone tax expense

incurred as a result of the investnent; such expense shall not

be charged to the guarantor; and the net investnent incone

shall be retained by the association. Each such

nonassessnent - revenue-generating activity shall be considered

separately. Any portion of the parcel assessnment that is

budgeted for designated capital contributions of the

association shall not be used to pay operating expenses.
(5) CALCULATI ON OF GUARANTOR S FI NAL OBLI GATION. - -The

guarantor's total financial obligation to the association at

the end of the guarantee period shall be determ ned on the

accrual basis using the follow ng formula: the guarantor shal

pay any deficits that exceed the guaranteed ampunt, less the

total regular periodic assessnents earned by the association

fromthe nenbers other than the guarantor during the guarantee

period regardl ess of whether the actual |evel charged was | ess

than the mexi mum guar anteed anount.

(6) EXPENSES. - - Expenses incurred in the production of

nonassessnent revenues, not in excess of the nonassessnent

revenues, shall not be included in the operating expenses. |f

the expenses attributable to nonassessnent revenues exceed

nonassessnent revenues, only the excess expenses nust be
29
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1| funded by the guarantor. Interest earned on the investnent of
2| association funds may be used to pay the inconme tax expense

3| incurred as a result of the investnment; such expense shall not
4| be charged to the guarantor; and the net investnent incone

5| shall be retained by the association. Each such

6| nonassessment-revenue-generating activity shall be considered
7| separately. Any portion of the parcel assessnment that is

8| budgeted for designated capital contributions of the

9| association shall not be used to pay operating expenses.

10 Section 17. Section 720.311, Florida Statutes, is

11| amended to read:

12 720.311 Dispute resolution.--

13 (1) The Legislature finds that alternative dispute

14| resolution has nade progress in reducing court dockets and

15| trials and in offering a nore efficient, cost-effective option
16| to litigation. The filing of any petition for mediatieon—or

17| arbitration or the serving of an offer for presuit mediation
18| as provided for in this section shall toll the applicable

19| statute of linmtations. Any recall dispute filed with the

20| departnment pursuant to s. 720.303(10) shall be conducted by
21| the departnent in accordance with the provisions of ss.

22| 718.112(2)(j) and 718. 1255 and the rul es adopted by the

23| division. In addition, the departnent shall conduct mandatory
24| binding arbitration of election disputes between a nenber and
25| an association pursuant to s. 718.1255 and rul es adopted by
26| the division. Neither election disputes nor recall disputes
27| are eligible for presuit nediation; these disputes shall be
28| arbitrated by the departnent. At the conclusion of the

29| proceedi ng, the departnent shall charge the parties a fee in
30| an amobunt adequate to cover all costs and expenses incurred by
31| the departnment in conducting the proceeding. Initially, the

30
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1| petitioner shall remt a filing fee of at |east $200 to the

2| departnent. The fees paid to the departnment shall beconme a

3| recoverable cost in the arbitration proceeding, and the

4| prevailing party in an arbitration proceeding shall recover

5| its reasonable costs and attorney's fees in an anount found

6| reasonable by the arbitrator. The departnent shall adopt rules
7| to effectuate the purposes of this section.

8 (2)(a) Disputes between an association and a parce

9| owner regarding use of or changes to the parcel or the commn
10| areas and ot her covenant enforcenent disputes, disputes

11| regardi ng anendnents to the association docunents, disputes
12| regarding neetings of the board and conmmittees appoi nted by
13| the board, nenbership nmeetings not including election

14| nmeetings, and access to the official records of the

15| association shall be the subject of an offer #Htedwiththe
16 | departrent for presuit menrdatery nmediation served by an

17| aqgarieved party before the dispute is filed in court. Presuit
18| nedi ati on proceedi ngs nmust be conducted in accordance with the
19| applicable Florida Rules of Civil Procedure, and these
20| proceedings are privileged and confidential to the sane extent
21| as court-ordered medi ation. Disputes subject to presuit
22| nediation under this section shall not include the collection
23| of any assessnent, fine, or other financial obligation
24| including attorney's fees and costs, clainmed to be due or any
25| action to enforce a prior nediation settlenent agreenent
26| between the parties. Also, in any dispute subject to presuit
27| nediation under this section where emergency relief is
28| required, a notion for temporary injunctive relief may be
29| filed with the court without first conplying with the presuit
30| nediation requirements of this section. After any issues
31| regarding energency or tenporary relief are resolved, the
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1| court may either refer the parties to a nediation program

2| adnministered by the courts or require nediation under this

3| section. An arbitrator or judge may not consider any

4| information or evidence arising fromthe presuit nediation

5| proceedi ng except in a proceeding to inpose sanctions for

6| failure to attend a presuit nediation session or with the

7| parties' agreenment in a proceeding seeking to enforce the

8| agreenent. Persons who are not parties to the dispute may not
9| attend the presuit nediation conference without the consent of
10| all parties, except for counsel for the parties and a

11| corporate representative designated by the associati on. Wen
12| mediation is attended by a quorum of the board, such nediation
13| is not a board neeting for purposes of notice and

14| participation set forth in s. 720.303. An aggrieved party

15| shall serve on the responding party a witten offer to

16| participate in presuit nmediation in substantially the

17| following form

18 STATUTORY COFFER TO PARTI CI PATE I N PRESUI T MEDI ATl ON

19 The alleged aggrieved party,
20 hereby offers to , as the
21 responding party, to enter into presuit
22 nedi ation in connection with the foll ow ng
23 di spute, which by statute is of a type that is
24 subject to presuit nediation
25
26 (List specific nature of the dispute or
27 di sputes to be nediated and the authority
28 supporting a finding of a violation as to each
29 di spute.)
30
31

32
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1 Pursuant to section 720.311, Florida Statutes,
2 this offer to resolve the dispute through

3 presuit mediation is required before a | awsuit
4 can be filed concerning the dispute. Pursuant
5 to the statute, the aggrieved party is hereby
6 offering to engage in presuit nediation with a
7 neutral third-party mediator in order to

8 attenpt to resolve this dispute without court
9 action, and the aggrieved party demands that
10 you likew se agree to this process. If you fai
11 to agree to presuit nediation, or if you agree
12 and later fail to follow through with your

13 agreenent to nediate, suit may be brought

14 agai nst you wi thout further warning

15

16 The process of nediation involves a supervised
17 negotiati on process in which a trained, neutra
18 third-party nediator neets with both parties
19 and assists themin exploring possible

20 opportunities for resolving part or all of the
21 di spute. The nediation process is a voluntary
22 one. By agreeing to participate in presuit

23 nedi ati on, you are not bound in any way to

24 change your position or to enter into any type
25 of agreement. Furthernore, the nediator has no
26 authority to make any decisions in this matter
27 or to deternmine who is right or wong and

28 nerely acts as a facilitator to ensure that

29 each party understands the position of the

30 other party and that all reasonable settl enent
31 options are fully explored. Al nediation
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1 conmuni cati ons are confidential under the

2 Medi ation Confidentiality and Privil ege Act

3 pursuant to sections 44.401-44.406, Florida

4 Statutes, and a nediation participant may not
5 di sclose a nediation conmunication to a person
6 other than a nediation participant or a

7 participant's counsel

8

9 If an agreenent is reached, it shall be reduced
10 to witing and becones a binding and

11 enforceable comrtnent of the parties. A

12 resolution of one or nore disputes in this

13 fashion avoids the need to litigate these

14 issues in court. The failure to reach an

15 agreenent, or the failure of a party to

16 participate in the process, results in the

17 nediator's declaring an inpasse in the

18 nedi ation, after which the aggrieved party may
19 proceed to court on all outstanding, unsettled
20 di sput es.
21
22 The agagrieved party has selected and hereby
23 lists three certified nmediators who we believe
24 to be neutral and qualified to nediate the
25 di spute. You have the right to select any one
26 of these nediators. The fact that one party may
27 be familiar with one or nore of the |isted
28 nedi ators does not nean that the nediator
29 cannot act as a neutral and inpartia
30 facilitator. Any nedi ator who cannot act in
31 this capacity ethically nust decline to accept
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1 engagenent. The nediators that we suggest, and
2 their current hourly rates, are as foll ows:

3

4 (List the nanes, addresses, tel ephone nunbers,

5 and hourly rates of the nmediators. O her

6 pertinent information about the background of

7 the nediators may be included as an

8 attachment.)

9

10 You may contact the offices of these nediators
11 to confirmthat the listed nediators will be
12 neutral and will not show any favoritismtoward
13 either party. The nanes of certified nediators
14 may be found through the office of the clerk of
15 the circuit court for this circuit.

16

17 If you agree to participate in the presuit

18 nedi ati on process, the statute requires that

19 each party is to pay one-half of the costs and
20 fees involved in the presuit mediation process
21 unl ess otherwi se agreed by all parties. An

22 average nediation may require 3 to 4 hours of
23 the nediator's tine, including some preparation
24 tinme, and each party would need to pay one-half
25 of the nediator's fees as well as his or her

26 own attorney's fees if he or she chooses to

27 enpl oy an attorney in connection with the

28 nedi ati on. However, use of an attorney is not
29 required and is at the option of each party.

30 The nediator may require the advance paynent of
31 some or all of the anticipated fees. The
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1 agari eved party hereby agrees to pay or prepay
2 one-half of the nmediator's estinmated fees and
3 to forward this anpunt or such other reasonable
4 advance deposits as the nediator may require

5 for this purpose. Any funds deposited will be
6 returned to you if these are in excess of your
7 share of the fees incurred.

8

9 If you agree to participate in presuit

10 nediation in order to attenpt to resolve the
11 di spute and thereby avoid further |egal action
12 pl ease sign below and clearly indicate which
13 nediator is acceptable to you. W will then ask
14 the nediator to schedule a nutually conveni ent
15 time and place for the nmediation conference to
16 be held. The nediation conference nust be held
17 within 90 days after the date of this letter
18 unl ess extended by nmutual written agreenent. In
19 the event that you fail to respond within 20
20 days after the date of this letter, or if you
21 fail to agree to at |east one of the nediators
22 that we have suggested and to pay or prepay to
23 the nedi ator one-half of the costs involved,
24 the aggrieved party will be authorized to

25 proceed with the filing of a |awsuit against
26 you without further notice and may seek an

27 award of attorney's fees or costs incurred in
28 attenpting to obtain nediation

29

30

31
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1 Shoul d you wi sh, you nmay also elect to waive

2 presuit mediation so that this matter nmay

3 proceed directly to court.

4

5 Therefore, please give this matter your

6 imedi ate attention. By |aw,_ your response nust
7 be mailed by certified mail, return receipt

8 requested, with an additional copy being sent

9 by reqular first-class mail to the address

10 shown on this offer

11

12

13

14

15 RESPONDI NG PARTY: CHOOSE ONLY ONE OF THE TWO
16 OPTI ONS BELOW YOUR SI GNATURE | NDI CATES YOUR
17 AGREEMENT TO THAT CHO CE.

18

19 AGREEMENT TO MEDI ATE

20

21 The undersigned hereby agrees to participate in
22 presuit nediation and agrees to the follow ng
23 nedi ator or nediators as acceptable to nmediate
24 this dispute:

25

26 (List acceptable nmediator or nmediators.)

27

28 I/we further agree to pay or prepay one-half of
29 the nediator's fees and to forward such advance
30 deposits as the nmediator nmay require for this
31 ur pose.
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Signature of responding party #1

Signature of responding party #2 (if

applicable)(if property is owned by nore than

one person, all owners nust sSign)

WAl VER OF MEDI ATI ON

The undersigned hereby waives the right to

participate in presuit nediation of the dispute

| i sted above and agrees to allow the aggrieved

party to proceed in court on such matters.

Signature of responding party #1

Signature of responding party #2 (if

applicable)(if property is owned by nore than

one person, all owners nust sSign)

(b) Service of the statutory offer to participate in

presuit nediation shall be effected by sending a letter in

substantial conformty with the above formby certified mail,

return receipt requested, with an additional copy being sent

by reqgular first-class nmail, to the address of the respondi ng

party as it | ast appears on the books and records of the

association. The responding party shall have 20 days fromthe
38
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1| date of the mailing of the statutory offer to serve a response
2| to the aggrieved party in witing. The response shall be

3| served by certified mail, return receipt requested, with an

4| additional copy being sent by reqular first-class mail, to the
5| address shown on the statutory offer. In the alternative, the
6| responding party may waive mediation in witing.

7| Notwithstanding the foregoing, once the parties have agreed on
8| a_mediator, the nediator may reschedule the nediation for a

9| date and time nutually convenient to the parties. Fhe

10

11

12 cH—at-6 who—haveb ZITIIY d—by

13| previdedinrparagraph—{e}— The parties shall share the costs
14| of presuit nediation equally, including the fee charged by the
15| mediator, if any, unless the parties agree otherw se, and the
16| nediator may require advance paynent of its reasonable fees

17| and costs. The failure of any party to respond to a demand or
18| response, to adgree upon a nediator, to make payment of fees

19| and costs within the tinme established by the nmediator, or to
20| appear for a scheduled nediation session shall operate as an
21| inpasse in the presuit nediation by such party, entitling the
22| other party to proceed in court and to seek an award of the

23| costs and fees associated with the nediation. Additionally, if
24| any presuit nediation session cannot be schedul ed and

25| conducted within 90 days after the offer to participate in

26| nediation was filed, an inpasse shall be deened to have

27| occurred unless both parties agree to extend this deadline. +H-
28

29

30

31
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(c)fby |If presuit nediation as described in paragraph
(a) is not successful in resolving all issues between the
parties, the parties may file the unresolved dispute in a
court of conpetent jurisdiction or elect to enter into binding
or nonbinding arbitration pursuant to the procedures set forth
ins. 718.1255 and rul es adopted by the division, with the
arbitration proceeding to be conducted by a departnment
arbitrator or by a private arbitrator certified by the
departnment. |f all parties do not agree to arbitration
proceedi ngs followi ng an unsuccessful presuit nediation, any
party may file the dispute in court. A final order resulting
from nonbi nding arbitration is final and enforceable in the
courts if a conplaint for trial de novo is not filed in a
court of conpetent jurisdiction within 30 days after entry of

the order. As to any issue or dispute that is not resolved at

presuit nediation, and as to any issue that is settled at

presuit nediation but is thereafter subject to an action

seeking enforcenent of the nediation settlenent, the

prevailing party in any subsequent arbitration or litigation

proceedi ng shall be entitled to seek recovery of all costs and

attorney's fees incurred in the presuit nediation process.
d) fey—TF I I e .
I o : . ? I .

. . . . | o
40

CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2006 CS for SB 2358
580- 2259- 06

the—area—ofthe—operation—of—ecommunity—associations— A

medi ator or arbitrator shall be certified to conduct nediation

or arbitration under this section bythedepartrent only if he

or she has been certified as a circuit court civil nediator or

arbitrator, respectively, pursuant to the requirenents

establi shed attended—at—teast—20hours—oftratningin

© 00 N O 0o b~ W N B

14| the—departrent—any—rediator—must—alse—be—-eertified by the

15| Florida Suprene Court. Fhe—departrent—ray—econduct—thetrabnring
16 | anrd—eertifiecationprogramwi-thinthe departrent—or—ray

17| eeontract—with—an—eoutside—vendor—toperformthetratningor

18| eertification—Fhe—expenses—of—operating—thetraining—and

19| eertification—andtrainingprogramshatl—be paid-bytherpreys
20| and+itHngfees—generatedbythearbitrationof+recall——and

21| eteetion—disputes—and—bytherwediation—ofthosedisputes

22| referredtointhis——subsection—-andbythetrainingfees—

23 (el The presuit nediation procedures provided by

24| this subsection my be used by a Florida corporation

25| responsible for the operation of a community in which the

26| voting nmenbers are parcel owners or their representatives, in
27| which nmenmbership in the corporation is not a nandatory

28| condition of parcel ownership, or which is not authorized to
29| inpose an assessnent that nay becone a lien on the parcel

30 3—TFhe—departrwent—shal—devel ep—an—educati-on—program
31| te—assist—hereowners,—asseciatiens—boardrerbers—and

41
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Section 18. Except as otherw se expressly provided in

iy
(e}

this act, this act shall take effect July 1, 2006.
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR
2 Senate Bill 2358
3
4| The CS creates s. 712.11, F.S., to provide for revival of
c decl aration of covenants that have | apsed.
The CS anends s 718.106, F.S., to provide for beach access for
6| condomi ni ums.
7| The bill amends s. 718.110, F.S., to limt the enforcenent of
any provision in the governing docunents of a condom ni um
8| association recorded on or after October 1, 2006 that require
the consent or joinder of some or all nortgages, of units or
9| any other portion of the condom nium property for those
10 nortgages, with certain exceptions.
The CS anends s. 718.112(2)(1), F.S., to extend from 2014 to
11| the end of the year 2025 the date before which |oca
authorities cannot require that condoni nium associations in
12| high-rise buildings must retrofit their conmon areas with a
13 fire sprinkler system
The CS anends s. 718.114, F.S., to restrict |easehol ds,
14| menbershi ps, or other possessory or use interest acquired
15 within 12 nonths after a declaration in acquired.
The CS anends s. 718.404(1) and (2), F.S., to provide that
16| these subsections apply retroactively as a renedi al neasure.
17| The CS creates s. 719.013, F.S., to define the term"equity
facilities club.” It also amends s. 719.507, F.S., to
18| prohibit certain | aws, ordinances, or regul ations that are not
10 equal ly applicable to other fornms of ownership
The CS anends s. 720.302(4), F.S., to provide that ch. 720,
20| F.S., does not apply to any associ ati on regul ated under chs.
718, 719, 721, or 723, F.S., except to the extent that those
21| chapters expressly incorporate ch. 720, F.S, for the purpose
9o of regul ati ng honeowners’ associ ati ons.
The CS amends s. 720.302(5), F.S., to require that
23| corporations operating residential honeowners' associations in
Florida are to be governed by and subject to ch. 607, F.S., or
24| to ch. 617, F.S.
25| The CS anmends s. 720.303(2)(a), F.S., as amended by section 18
of ch. 2004-345, L.O F., and section 135 of ch. 2005-2,
26| L.OF., relating to open neeting requirenments for homeowner's
associ ation boards. It also repeals section 18 of ch
27| 2004-345, L.OF., and section 135 of ch. 2005-2, L.O F.
28| The CS anmends s. 720.303(5), F.S., to provide for an
association's duty to provide a prospective purchaser or
29| lienholder with information about the residential subdivision
or the association, and to authorize the association to charge
30| a reasonable fee, including any attorney's fees incurred by
31 t he association in connection with the response.

The CS al so repeal s s. 720.303&%), F.S., as anended by section
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1| 2 of chapter 2004-345, L.O F., and section 15 of chapter
) 2004- 353.
The CS anends s. 720.303(6), F.S., to clarify that the fees
3| and charges paid for by the association for recreationa
A anenities nmust be separately set out.
The CS provides that the annual budget may include reserve
5| accounts for capital expenditures and deferred maintenance for
whi ch the assoclation is responsible to the extent that the
6| association's governing docunments do not limt increases in
assessnments. It deletes the requirenent that the budget nust
7| include such a reserve account. It deletes the requirenent
that these accounts nust provide for itenms such as roof
8| replacenent, building painting, and pavenent resurfacing and
for any other itemfor which the expense or cost is nore than
9| $10, 000.
10| The CS requires that, if the budget of the association
i ncl udes reserve accounts, the reserves nust be determ ned
11| mai ntai ned and waived in the nmanner provided in s. 720.303(6),
F.S. It requires that, if an association provides for reserve
12| accounts in its budget, it nmust fromthen on continue to
13 conply with the procedures in that subsection
The CS creates s. 720.303(6)(c%, F.S., to provide a notice
14| requirenent for associations that do not provide reserve
accounts. It creates s. 720.303(6)(d), F.S., to provide
15| circunstances for when an association is deened to provide for
reserve accounts and to provide procedures for an association
16| to elect to provide for reserve accounts. |t provides that
any vote taken to waive reserves is applicable for only one
17| budget year. The CS deletes the provision that permts the
devel oper to waive reserves for the first two fiscal years of
18| the association's operation after the initial declaration is
recor ded.
19
The CS creates s. 720.303(6)(g), F.S., to provide the funding
20| fornula for reserves. It creates s. 720.303(6)(h), F.S., to
provide that the reserves may only be used for the authorized
21| reserve expenditure, unless another use of the expenditure is
9o approved by a mpjority of the menbers.
The CS creates s. 720.3035, F.S., to limt the association's
23| authority to review and approve buil ding plans and
speci fications, including options for the use of material, and
24| the size or design, only to the extent that it is specifically
stated or reasonably inferred in the declaration of covenants,
25| or other published guidelines and standards authorized by the
decl aration of covenants. It provides for the determ nation
26| of setbacks. It also provides for recovery of damages by a
parcel owner that is adversel¥ affected by the infringenment or
27| 1npairment of the rights set forth in the declaration of
covenants, or other published guidelines and standards
28| authorized by the declaration of covenants.
29| The CS anmends s. 720.305, F.S., to provide for the
rei mbursenent of assessments |levied to fund the association's
30| expenses of the litigation with a menber who prevails in the
31 litigation.

The CS anends s. 720'307(3)(t)h4F'S" tolimt the application
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1| of this paragraph to associations with a date of incorporation

) after Decenber 31, 2006.
The CS anends s. 720.306(1)(c), F.S., to provide that the

3| nmerger or consolidation of one or nore associations is not
considered a material or adverse alteration of the

4| proportionate voting interest appurtenant to a parcel

5| The CS anends s. 720.308, F.S., to refer to guarantees of
assessnments of parcel owners instead of commpn assessnents.

6| It provides for the use of interest earned on the investnent
of the association and to require retention of net investnent

7| income by the association. It deletes an exanple regarding
the funding of excess expenses by the guarantor. It also adds

8| headi ngs to each subsecti on.

9| The CS anends the homeowner's associ ation di spute resol ution
procedures in s. 720.311, F.S.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31
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