Fl ori da Senate - 2006 CS for CS for SB 2518

By the Committees on Ways and Means; Governnental Oversight
and Productivity; and Senator Argenzi ano

576-2137-06

1 A Dbill to be entitled

2 An act relating to procurenent of contractual

3 services by a state agency; anending s.

4 287.057, F.S.; prohibiting a state agency from
5 renewi ng or anending a contract for outsourcing
6 under certain conditions; requiring certain

7 qualifications for persons chosen to conduct

8 negoti ati ons during specified procurenents;

9 requiring the departnment to adopt rules

10 governing those qualifications; requiring that
11 a specified statement be included in

12 procurenents of commopdities and services which
13 prohi bits contact between respondents and

14 speci fied enpl oyees of the executive and

15 | egi sl ati ve branches; creating s. 287.0571

16 F.S.; creating the Florida Efficient Governnent
17 Act; providing legislative intent; providing
18 t hat procurenents of specified conmodities and
19 services are not subject to the act; creating
20 s. 287.05721, F.S.; providing definitions;
21 creating s. 287.0573, F.S.; creating the
22 Council on Efficient Governnent; providing the
23 pur pose and nenbership of the council
24 provi ding duties and responsibilities of the
25 council; requiring the council to review and
26 i ssue advisory reports on certain state agency
27 procurenents; requiring the departnent to
28 enpl oy adequate nunber of staff; requiring the
29 Secretary of Managenment Services to appoint an
30 executive director; requiring state agencies to
31 submt materials required by the council
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1 creating s. 287.0574, F.S.; providing

2 requi renents for certain business cases to

3 outsource by a state agency; requiring a state
4 agency to devel op a busi ness case that

5 descri bes and anal yzes a contractual services
6 procurenent under consideration; providing that
7 t he busi ness case is not subject to challenge
8 or protest under the Administrative Procedure
9 Act; providing required conmponents of a

10 busi ness case; providing contract requirenments
11 for an outsourcing procurenent; anending s.

12 287.058, F.S.; providing that a contract may
13 not prohibit a contractor from | obbying the

14 executive or |egislative branches concerning
15 speci fied contract issues, within specified

16 time lines; creating s. 287.074, F.S.

17 requiring that only public officers or

18 enpl oyees performcertain functions;

19 prohibiting a contractor from participating in
20 the procurenent of contractual services by a
21 state agency; repealing s. 14.203, F.S.

22 relating to the State Council on Conpetitive
23 Governnent; providing appropriations; providing
24 that certain state agencies are subject to the
25 act; amending s. 119.071, F.S.; deleting a

26 cross-reference; defining the term"comerica
27 activity" for purposes of a provision

28 authorizing the rel ease of social security

29 nunbers; providing an effective date

30

31| Be It Enacted by the Legislature of the State of Florida:
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Section 1. Paragraph (a) of subsection (14) and
par agraph (b) of subsection (17) of section 287.057, Florida
Statutes, are anmended, and subsection (26) is added to that
section, to read

287.057 Procurement of commodities or contractua
services. - -

(14)(a) Contracts for commodities or contractua
services may be renewed for a period that may not exceed 3
years or the termof the original contract, whichever period
is longer. Renewal of a contract for commodities or
contractual services shall be in witing and shall be subject
to the sane terms and conditions set forth in the initia
contract. If the commodity or contractual service is purchased
as a result of the solicitation of bids, proposals, or
replies, the price of the commdity or contractual service to
be renewed shall be specified in the bid, proposal, or reply.
A renewal contract may not include any conmpensation for costs
associated with the renewal. Renewal s shall be contingent upon
sati sfactory performance eval uati ons by the agency and subj ect
to the availability of funds. Exceptional purchase contracts
pursuant to paragraphs (5)(a) and (c) nmay not be renewed. Wth

the exception of s. 287.057(13), if a contract amendnent

results in a longer contract termor increased paynents, a

state agency nmay not renew or _anend a contract for the

outsourcing of a service or activity that has an original term

val ue exceeding the sumof $10 nmillion before submtting a

witten report concerning contract performance to the

Governor, the President of the Senate, and the Speaker of the

House of Representatives at | east 90 days before execution of

the renewal or amendnent.

3
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(17) For a contract in excess of the threshold anount
provided in s. 287.017 for CATEGORY FOUR, the agency head
shal | appoint:

(b) At least three persons to conduct negotiations
during a conpetitive sealed reply procurenent who collectively
have experience and know edge in negotiating contracts,
contract procurenent, and the program areas and service
requi renents for which commodities or contractual services are

sought. When the value of a contract is in excess of $1

mllion in any fiscal year, at |east one of the persons

conducting negotiations nust be certified as a contract

neqgoti at or based upon rul es adopted by the Departnent of

Managenent _Services in order to ensure that certified contract

negoti ators are know edgeabl e about effective negotiation

strategi es, capable of successfully inplenmenting those

strategies, and involved appropriately in the procurenent

process. At a mninmum the rules nust address the

qualifications required for certification, the nethod of

certification, and the procedure for involving the certified

negotiator. If the value of a contract is in excess of $10

mllion in any fiscal year, at |east one of the persons

conducting negotiati ons nmust be a Project Minagement

Professional, as certified by the Project Managenent

| nstitute.

(26) Fach solicitation for the procurenent of

commpdi ties or contractual services shall include the

follow ng provision: "Respondents to this solicitation or

persons acting on their behalf may not contact, between the

rel ease of the solicitation and the end of the 72-hour period

follow ng the agency posting the notice of intended award,

excludi ng_Sat urdays. Sundays, and state holidays, any enployee
4
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1| or officer of the executive or legislative branch concerning
2| any aspect of this solicitation, except in witing to the

3| procurenent officer or as provided in the solicitation

4| docunents. Violation of this provision may be grounds for

5| rejecting a response.”

6 Section 2. Section 287.0571, Florida Statutes, is

7| created to read

8 287.0571 Applicability of ss. 287.0571-287.0574. - -

9 (1) Sections 287.0571-287.0574 may be cited as the
10|"Florida Efficient Governnent Act."

11 (2) It is the intent of the Legislature that each

12| state agency focus on its core mission and deliver services
13| effectively and efficiently by |everaging resources and

14| contracting with private-sector vendors whenever vendors can
15| nore effectively and efficiently provide services and reduce
16| the cost of governnent.

17 (3) It is further the intent of the Legislature that
18| business cases to outsource be evaluated for feasibility,

19| cost-effectiveness, and efficiency before a state agency

20| proceeds with any outsourcing of services.

21 (4) Sections 287.0571-287.0574 do not apply to:

22 (a) A procurenent of conmmdities and contractua

23| services listed in s. 287.057(5)(e), (f). and (g) and (22).
24 (b) A procurenent of contractual services subject to
25| s. 287.055.

26 (c) A contract in support of the planning,

27| devel opnent, inplementation, operation, or mmintenance of the
28| road, bridge, and public transportati on construction program
29| of the Departnent of Transportation.

30

31
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(d) A procurenent of commpdities or contractua

services which does not constitute an outsourcing of services

or _activities.

Section 3. Section 287.05721, Florida Statutes, is

created to read
287.05721 Definitions.--As used in_ss.
287.0571-287. 0574, the term

(1) "Council" means the Council on Efficient

Gover nment .

(2) "Qutsource" neans the process of contracting with

a vendor to provide a service as defined in s. 216.011(1)(f).

in whole or in part, or an activity as defined in s.

216.011(1)(rr). while a state agency retains the

responsibility and accountability for the service or activity

and there is a transfer of managenent responsibility for the

delivery of resources and the performance of those resources.

Section 4. Section 287.0573, Florida Statutes, is

created to read

287.0573 Council on Efficient Governnent; nmenbership;

duties. --

(1) There is created a Council on Efficient Governnent

within the Departnent of Mnagenent Services to review,

eval uate, and issue advisory reports on business cases

submtted to the council as specified in this section.

(2) The council shall consist of seven nenbers

appoi nted by the Governor pursuant to s. 20.052:

(a) The Secretary of Managenent Services, who shal

serve as chair.

(b) A cabinet menber other than the Governor, or his

or _her senior nmnagenent or executive staff designee.

(c) Two heads of executive branch agencies.
6
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(d) Three nenbers fromthe private sector who are

subject to confirmation by the Senate and who, collectively,

have experience with procurenment, successfully increasing

operational efficiency, and inplenenting conplex projects in

the private-sector business environnent. A private-sector

nenber _of the council nmay not at any tine during his or her

appoi ntnent to the council be reqgistered to | obby the

executive or legislative branch

(3) Wthin 45 days after the effective date of this

section, the Governor shall appoint two private-sector nenbers

and one state agency head for terns of 1 year and one

private-sector nenmber and one agency head for terns of 2

vears. Thereafter, each nenber shall be appointed for a term

of 2 vears. The private-sector nenbers shall serve w thout

conpensation, but are entitled to reinbursement for per diem

and travel expenses pursuant to s. 112.061

(4) A nmenber _of the council nmay not participate in a

council review of a business case to outsource if his or her

state agency is conducting the proposed outsourcing or, in the

case of a private-sector nenber, if he or she has a business

relationship with an entity that is involved or could

potentially be involved in the proposed outsourcing.

(5) A nmenber _of the council, except the cabinet

nenber, may not del egate his or her nenbership to a designee.

(6) A guorumshall consist of at |east four nenbers,

including at least two private-sector nenbers.

(7) Any vacancy on the council shall be filled in the

sane_manner _as the original appointnent, and any nenber

appointed to fill a vacancy occurring for a reason other than

the expiration of a termshall serve only for the unexpired

termof the nenber's predecessor
7
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(8) The council shall

(a) Enploy a standard process for review ng business

cases to outsource.

(b) Review and eval uate busi ness cases to outsource as

requested by the Governor or the state agency head whose

agency i s proposing to outsource or _as required by ss.

287.0571-287. 0574 or by | aw.

(c) No later than 30 days before a state agency's

issuance of a solicitation of $10 nmillion or nore, provide to

the agency conducting the procurement, the Governor, the

Presi dent of the Senate, and the Speaker of the House of

Representatives an advi sory report for each business case

reviewed and eval uated by the council. The report nust contain

all versions of the business case, an evaluation of the

busi ness case, any rel evant recommendati ons, and sufficient

information to assist the state agency proposing to outsource

in determ ni ng whet her the business case to outsource should

be included with the leqgislative budget regquest.

(d)  Recommend and inplenent standard processes for

state agency and council review and eval uate state agency

busi ness cases to outsource, including tenplates for use by

state agencies in subnitting business cases to the council

(e) Devel op standards and best-practice procedures for

use by state agencies in evaluating business cases to

out source.

(f) Recommend standards, processes, and guidelines for

use by state agencies in devel oping busi ness cases to

out source.

(g) Incorporate any |l essons | earned from outsourcing

services and activities into council standards, procedures,

and qui delines, as appropriate, and identify and di ssem nate
8
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to agencies information regarding best practices in

outsourcing efforts.

(h) Develop, in consultation with the Agency for

Workforce I nnovation, gquidelines for assisting state enpl oyees

whose jobs are elininated as a result of outsourcing.

(9) The council shall identify and report vearly to

the Leqgi slature on:

(a) lInnovative nethods of delivering governnent

services which would inprove the efficiency, effectiveness, or

conpetition in the delivery of governnent services, including,

but not limted to, enterprise-w de proposals.

(b) Qutsourcing efforts of each state agency which

shall include, but not be |limted to, the nunber of

out sourci ng business cases and solicitations, the nunber and

dol lar value of outsourcing contracts, an explanation of

agency progress on achieving the cost-benefit analysis

schedul e as required by s. 287.0574(4)(h)., and the status of

extensions, renewals, and anmendnents of outsourcing contracts.

(10) The departnent shall enploy an adequate nunber of

staff who collectively possess significant expertise and

experience as required to carry out the responsibilities of

this act.

(11) The Secretary of Mnagenent Services shal

appoi nt _an executive director.

(12) Each state agency shall submt to the council al

i nformation, docunents, or other materials required by the

council or this chapter.

Section 5. Section 287.0574, Florida Statutes, is

created to read

287. 0574 Business cases to outsource; review and

analysis; requirenents.--

9
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(1) A business case to outsource having a projected

cost exceeding $10 nmillion in any fiscal year shall require:

(a) An initial business case analysis conducted by the

state agency and subnmtted to the council, the Governor, the

Presi dent of the Senate, and the Speaker of the House of

Representatives at | east 60 days before a solicitation is

issued. The council shall evaluate the business case analysis

and submt an advisory report to the state agency, the

Governor, the President of the Senate, and the Speaker of the

House of Representatives when the advisory report is

completed, but at least 30 days before the agency issues the

solicitation.

(b) A final business case analysis conducted by the

state agency and subnmitted after the conclusion of any

negoti ations, at |east 30 days before execution of a contract,

to the council, the Governor, the President of the Senate, and

t he Speaker of the House of Representatives.

(2) A proposal to outsource having a projected cost

that ranges from%$1 nmllion to $10 million in any fiscal year

shall require:

(a) An initial business case analysis conducted by the

state agency and subni ssion of the business case, at |east 30

days before issuing a solicitation, to the council, the

Governor, the President of the Senate, and the Speaker of the

House of Representatives.

(b) A final business case analysis conducted by the

state agency and subnmitted after the conclusion of any

negoti ations, at |east 30 days before execution of a contract,

to the center, the council, the Governor, the President of the

Senate, and the Speaker of the House of Representatives.

10
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(3) A business case to outsource having a projected

cost that is less than $1 nmillion in any fiscal year shal

require a final business case analysis conducted by the state

agency after the conclusion of any negotiations and provi ded

at | east 30 days before execution of a contract to the

council. The council shall provide such business cases in its

annual _report to the lLegislature.

(4) For any proposed outsourcing, the state agency

shal |l devel op a business case that justifies the proposal to

outsource. In order to reduce any administrative burden, the

council may allow a state agency to submt the business case

in the formrequired by the budget instructions issued

pursuant to s. 216.023(4)(a)11., augnented with additiona

information if necessary, to ensure that the requirenments of

this section are net. The business case i s not subject to

chal | enge or protest pursuant to chapter 120. The business

case nust include, but need not be limted to:

(a) A detailed description of the service or activity

for which the outsourcing is proposed.

(b) A description and analysis of the state agency's

current perfornmance, based on existing performance netrics if

the state agency is currently perform ng the service or

activity.
(c) The goals desired to be achi eved through the

proposed outsourcing and the rationale for such goals.

(d) Acitation to the existing or proposed |ega

authority for outsourcing the service or activity.

(e) A description of avail able options for achieving

the goals. |If state enployees are currently perform ng the

service or activity, at | east one option involving maintaining

state provision of the service or activity shall be included.
11
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(f) An analysis of the advantages and di sadvant ages of

each option, including, at a mninum potential performnce

i nprovenents and ri sks.

(q) A description of the current market for the

contractual services that are under consideration for

out sourci ng.

(h) A cost-benefit analysis docunenting the direct and

indirect specific baseline costs, savings, and qualitative and

guantitative benefits involved in or resulting fromthe

i mpl enentati on of the recommended option or options. Such

anal ysis nust specify the schedule that, at a nininum nust be

adhered to in order to achieve the estimted savings. Al

el enents of cost nust be clearly identified in the

cost-benefit analysis, described in the business case, and

supported by applicable records and reports. The state agency

head shall attest that, based on the data and infornation

under| yving the business case, to the best of his or her

know edge, all projected costs, savings, and benefits are

valid and achievable. As used in this section, the term"cost"

neans the reasonable, relevant, and verifiable cost, which may

include, but is not limted to, elenments such as personnel

mat erials and supplies, services, equipnent, capita

depreciation, rent, maintenance and repairs, utilities,

i nsurance, personnel travel, overhead, and interimand fina

paynents. The appropriate elenents shall depend on the nature

of the specific initiative. As used in this section, the term

savi ngs" neans the difference between the direct and indirect

actual annual baseline costs conpared to the projected annua

cost for the contracted functions or responsibilities in any

succeeding state fiscal year during the termof the contract.

12
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(i) A description of differences anpbng current state

agency policies and processes and, as appropriate, a

di scussion of options for or a plan to standardi ze,

consolidate, or revise current policies and processes, if any,

to reduce the custom zation of any proposed sol ution that

woul d ot herwi se be required.

(j) A description of the specific performance

standards that nmust, at a minimum be net to ensure adeguate

performance.

(k) The projected tinmeframe for key events fromthe

beqgi nni ng of the procurenent process through the expiration of

a contract.

(1) A plan to ensure conpliance with the

public-records | aw.

(m A specific and feasible contingency plan

addr essi ng contractor nonperformance and a description of the

tasks involved in and costs required for its inplenentation.

(n) A state agency's transition plan for addressing

changes in the nunber of agency personnel, affected business

processes, enployee transition issues, and conmunication with

affected stakeholders, such as agency clients and the public.

The transition plan nust contain a reenploynent and retraining

assi stance plan for enployees who are not retained by the

state agency or enployed by the contractor

(o) A plan for ensuring access by persons with

disabilities in conpliance with applicable state and federa

| aw.

(p) A description of leqislative and budgetary actions

necessary to acconplish the proposed outsourcing.

(5 1In addition to the contract requirenents provi ded

in s. 287.058, each contract for a proposed outsourcing,
13
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pursuant to s. 287.0574, nust include, but need not be linted

to, the followi ng contractual provisions:

(a) A scope-of-work provision that clearly specifies

each service or deliverable to be provided, including a

description of each deliverable or activity that is

quantifiable, neasurable, and verifiable. This provision nust

include a clause that states if a particular service or

deliverable is inadvertently onmtted or not clearly specified

but determ ned to be operationally necessary and verified to

have been perforned by the agency within the 12 nonths before

the execution of the contract, such service or deliverable

will be provided by the contractor through the identified

contract-amendnent process.

(b) A service-level -agreement provision describing al

services to be provided under the terns of the agreenent, the

state agency's service requirenents and performance

objectives, specific responsibilities of the state agency and

the contractor, and the process for anending any portion of

the service-level agreenent. Fach service-|evel agreenent nust

contain an exclusivity clause that allows the state agency to

retain the right to performthe service or activity, directly

or_ with another contractor, if service levels are not being

achi eved.

(c) A provision that identifies all associated costs,

specific paynment terns, and paynent schedul es, including

provi sions _governing incentives and financial disincentives

and criteria governi ng payment.

(d) A provision that identifies a clear and specific

transition plan that will be inplenented in order to conplete

all required activities needed to transfer the service or

14
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activity fromthe state agency to the contractor and operate

the service or activity successfully.

(e) A performance-standards provision that identifies

all required performance standards, which nust include, at a

n_ni_nmun

1. Detailed and neasurabl e acceptance criteria for

each deliverable and service to be provided to the state

agency under the terns of the contract which document the

requi red performance | evel.

2. A nmethod for nonitoring and reporting progress in

achi eving specified performance standards and | evels.

3. The sanctions or disincentives that shall be

i nposed for nonperformance by the contractor or state agency.

(f) A provision that requires the contractor and its

subcontractors to maintain adequate accounting records that

conmply with all applicable federal and state | aws and

generally accepted accounting principles.

(d) A provision that authorizes the state agency to

have access to and to audit all records related to the

contract and subcontracts, or any responsibilities or

functions under the contract and subcontracts, for purposes of

| egi slative oversight, and a requirenent for audits by a

service organi zation in _accordance with professional auditing

standards, if appropriate.

(h) A provision that requires the contractor to

interview and consider for enploynent with the contractor each

di spl aced state enployee who is interested in such enpl oynent.

(i) A contingency-plan provision that describes the

nechani sm for continuing the operation of the service or

activity, including transferring the service or activity back

to the state agency or successor contractor if the contractor
15
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fails to performand conply with the perfornmance standards and

|l evels of the contract and the contract is terni nated.

(j) A provision that requires the contractor and its

subcontractors to conply with public-records | aws,

specifically to:

1. Keep and maintain the public records that

ordinarily and necessarily would be required by the state

agency in order to performthe service or _activity.

2. Provide the public with access to such public

records on the sane terns_and conditions that the state agency

woul d provide the records and at a cost that does not exceed

that provided in chapter 119 or as otherw se provided by |aw.

3. Ensure that records that are exenpt or records that

are confidential and exenpt are not disclosed except as

aut hori zed by | aw

4. Meet _all requirenents for retaining records and

transfer to the state agency, at no cost, all public records

in possession of the contractor upon ternination of the

contract and destroy any duplicate public records that are

exenpt _or confidential and exenpt. All records stored

el ectronically nmust be provided to the state agency in a

format that is conpatible with the information technol ogy

systens of the state agency.

(K) A provision that specifies the ownership of

intellectual property and any rights of the state agency to

use, nmodify, reproduce, or dissem nate the intellectua

property if the contract involves the devel opnent or creation

of such intellectual property. This paragraph does not provide

the specific authority needed by an agency to obtain a

copyright or tradenmark.
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(1) A provision that states that the agency retains

the right, in its sole discretion, to co-neqgotiate any

third-party or subcontractor contracts, excluding any terns

relating to financial conpensation.

(m If applicable, a provision that allows the agency

to purchase fromthe contractor, at its depreciated val ue,

assets used by the contractor in the performance of the

contract. If assets have not depreciated, the agency shal

retain the right to neqgotiate to purchase at an aqgreed-upon

cost.

Section 6. Subsection (6) is added to section 287.058,
Florida Statutes, to read

287.058 Contract docunent. --

(6) A contract may not prohibit a contractor from

| obbyi ng the executive or legislative branch concerning the

scope of services, perfornance, term or conpensation

regardi ng any contract to which the contractor and a state

agency are parties, after contract execution and during the

contract term The provisions of this subsection are

suppl emental to the provisions of ss. 11.062 and 216. 347 and

any other |l aw prohibiting the use of state funds for | obbying

ur poses.
Section 7. Section 287.074, Florida Statutes, is
created to read

287.074 Prohibited actions by contractor personnel.--

(1) Only a public officer or a public enployee upon

whom t he public officer has del egated authority shall

consistent with |aw,_ take actions, including, but not limted

to:

(a) Selecting state enpl oyees:;

17
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(b) Approving position descriptions, performance

standards, or salary adjustnents for state enployees; and

(c) Hirindg, promoting, disciplining, denpting, and

di snissing a state enployee.

(2) Only a public officer shall, consistent with | aw,

comm ssion and appoint state officers.

Section 8. A contractor, as defined in chapter 287,

Florida Statutes, or its enployees, agents, or subcontractors,

may not knowi ngly participate, through decision, approval,

di sapproval ., or preparation of any part of a purchase reguest,

investigation, or audit, in the procurenent of commbdities or

contractual services by a state agency froman entity in which

the contractor, or its enployees, agents, or subcontractors,

has a material interest.

Section 9. Section 14.203, Florida Statutes, is

repeal ed.
Section 10. For the 2006-2007 fiscal year, the sum of

$1.25 nmillion in recurring funds fromthe General Revenue Fund

in a gualified expenditure category is appropriated and 10

full-tinme equival ent positions are authorized to the

Departnent of ©Managenent Services to carry out the activities

of the Council on Efficient Governnent as provided in this

act .

Section 11. The Departnent of Managenent Services nmay

inplenent a programto train state agency enpl oyees who are

involved in nmanagi ng outsourcings as Project Managenent

Professionals, as certified by the Project Managenent

Institute. For the 2006-2007 fiscal year, the sum of $500, 000

in recurring funds fromthe General Revenue Fund is

appropriated to the Departnment of Managenent Services to

inmplenment this program The Departnent of Managenment Services,
18
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in consultation with entities subject to this act, shal

identify personnel to participate in this training based on

request ed need and ensure that each agency is represented. The

Departnent _of ©Managenent Services nmay remt paynent for this

training on behalf of all participating personnel

Section 12. Notwithstanding any law to the contrary, a

state agency under the individual control of the Attorney

Ceneral ., the Chief Financial Oficer, or the Conm ssioner of

Agriculture is subject to this act.

Section 13. Paragraph (a) of subsection (5) of section
119.071, Florida Statutes, is anended to read:

119.071 GCeneral exenptions frominspection or copying
of public records.--

(5) OTHER PERSONAL | NFORMATI ON. - -

(a)l. The Legislature acknow edges that the socia
security number was never intended to be used for business
pur poses but was intended to be used solely for the
admi ni stration of the federal Social Security System The
Legislature is further aware that over tinme this unique
nunmeric identifier has been used extensively for identity
verification purposes and other legitimte consensua
purposes. The Legislature is also cognizant of the fact that
the social security nunber can be used as a tool to perpetuate
fraud agai nst a person and to acquire sensitive personal
financial, medical, and famlial information, the rel ease of
whi ch coul d cause great financial or personal harmto an
i ndi vidual. The Legislature intends to nonitor the comrercia
use of social security numbers held by state agencies in order
to maintain a bal anced public policy.

2.  An agency shall not collect an individual's socia
security nunber unless authorized by law to do so or unl ess

19
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1| the collection of the social security number is otherw se

2| inperative for the performance of that agency's duties and

3| responsibilities as prescribed by |l aw. Social security nunbers
4| collected by an agency must be relevant to the purpose for

5| which collected and shall not be collected until and unless

6| the need for social security nunbers has been clearly

7| docunented. An agency that collects social security nunbers

8| shall also segregate that nunmber on a separate page fromthe
9| rest of the record, or as otherw se appropriate, in order that
10| the social security nunber be nore easily redacted, if

11| required, pursuant to a public records request. An agency

12| collecting a person's social security nunber shall, upon that
13| person's request, at the time of or prior to the actua

14| collection of the social security nunber by that agency,

15| provide that person with a statenent of the purpose or

16| purposes for which the social security nunmber is being

17| collected and used. Social security nunbers collected by an
18| agency shall not be used by that agency for any purpose other
19| than the purpose stated. Social security nunbers collected by
20| an agency prior to May 13, 2002, shall be reviewed for
21| conpliance with this subparagraph. If the collection of a
22| social security nunber prior to May 13, 2002, is found to be
23| unwarranted, the agency shall imredi ately discontinue the
24| collection of social security nunmbers for that purpose.
25 3. Effective Cctober 1, 2002, all social security
26| nunbers held by an agency are confidential and exenpt froms
27| 119.07(1) and s. 24(a), Art. | of the State Constitution. This
28| exenption applies to all social security nunbers held by an
29| agency before, on, or after the effective date of this
30| exenption.
31
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4. Social security nunbers may be di sclosed to another
governmental entity or its agents, enployees, or contractors
if disclosure is necessary for the receiving entity to perform
its duties and responsibilities. The receiving governnenta
entity and its agents, enployees, and contractors shal
mai ntain the confidential and exenpt status of such nunbers.

5. An agency shall not deny a comercial entity

engaged in the performance of a commercial activity, which

for purposes of this paragraph, neans an activity that

provides a product or service that is available froma private
source, as—definred+nr—s—314-2063 or its agents, enployees, or

contractors access to social security numbers, provided the

social security nunbers will be used only in the normal course
of business for |egitimte business purposes, and provided the
commercial entity makes a written request for social security
nunbers, verified as provided in s. 92.525, |egibly signed by
an aut horized officer, enployee, or agent of the conmercia
entity. The verified witten request nust contain the
commercial entity's nane, business mailing and | ocation
addr esses, business tel ephone nunber, and a statenent of the
speci fic purposes for which it needs the social security
nunbers and how the social security nunbers will be used in
the normal course of business for legitimte business
purposes. The aggregate of these requests shall serve as the
basis for the agency report required in subparagraph 8. An
agency nmay request any other information reasonably necessary
to verify the identity of the entity requesting the socia
security numnmbers and the specific purposes for which such
nunbers will be used; however, an agency has no duty to
i nqui re beyond the information contained in the verified
written request. A legitinate business purpose includes
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1| verification of the accuracy of personal information received
2| by a commercial entity in the normal course of its business;
3| use in acivil, crimnal, or admnistrative proceedi ng; use

4| for insurance purposes; use in |law enforcement and

5| investigation of crinmes; use in identifying and preventing

6| fraud; use in matching, verifying, or retrieving i nformation
7| and use in research activities. A legitimte business purpose
8| does not include the display or bulk sale of social security
9| nunbers to the general public or the distribution of such

10| numbers to any custonmer that is not identifiable by the

11| distributor.

12 6. Any person who mekes a false representation in

13| order to obtain a social security nunber pursuant to this

14| paragraph, or any person who willfully and know ngly viol ates
15| this paragraph, comrits a felony of the third degree,

16| puni shable as provided in s. 775.082 or s. 775.083. Any public
17| officer who violates this paragraph is guilty of a noncrim na
18| infraction, punishable by a fine not exceeding $500. A

19| commercial entity that provides access to public records
20| containing social security numbers in accordance with this
21| paragraph is not subject to the penalty provisions of this
22| subparagraph.
23 7.a. On or after October 1, 2002, a person preparing
24| or filing a docunent to be recorded in the official records by
25| the county recorder as provided for in chapter 28 may not
26| include any person's social security nunber in that docunent,
27| unl ess otherwi se expressly required by law. |If a socia
28| security nunmber is or has been included in a docunent
29| presented to the county recorder for recording in the officia
30| records of the county before, on, or after Cctober 1, 2002, it
31
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may be nmade avail able as part of the official record avail able
for public inspection and copyi ng.

b. Any person, or his or her attorney or |ega
guardi an, has the right to request that a county recorder
renmove, froman inmage or copy of an official record placed on
a county recorder's publicly available Internet website or a
publicly available Internet website used by a county recorder
to display public records or otherwi se nade el ectronically
avail able to the general public by such recorder, his or her
soci al security nunber contained in that official record. Such
request must be made in witing, |egibly signed by the
requester and delivered by mail, facsimle, or electronic
transm ssion, or delivered in person, to the county recorder
The request nust specify the identification page nunber that
contains the social security nunmber to be redacted. The county
recorder has no duty to inquire beyond the witten request to
verify the identity of a person requesting redaction. A fee
shall not be charged for the redaction of a social security
nunber pursuant to such request.

c. A county recorder shall imediately and
conspi cuously post signs throughout his or her offices for
public view ng and shall i mrediately and conspi cuously post,
on any Internet website or renote electronic site nmade
avail abl e by the county recorder and used for the ordering or
di splay of official records or inmges or copies of officia
records, a notice stating, in substantially sinmlar form the
fol | owi ng:

(I) On or after October 1, 2002, any person preparing
or filing a docunent for recordation in the official records
may not include a social security nunber in such docunent,
unl ess required by | aw
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(I'l')y Any person has a right to request a county
recorder to renmove, froman inmage or copy of an officia
record placed on a county recorder's publicly avail able
Internet website or on a publicly available Internet website
used by a county recorder to display public records or
ot herwi se made el ectronically available to the general public,
any social security nunber contained in an official record.
Such request nmust be nmade in witing and delivered by mail,
facsimle, or electronic transm ssion, or delivered in person,
to the county recorder. The request nust specify the
i dentification page nunmber that contains the social security
nunber to be redacted. No fee will be charged for the
redacti on of a social security number pursuant to such a
request.

d. Until January 1, 2007, if a social security numnber,
made confidential and exenpt pursuant to this paragraph, or a
conpl ete bank account, debit, charge, or credit card nunber
made exenpt pursuant to paragraph (b) is or has been included
in a court file, such nunmber may be included as part of the
court record available for public inspection and copying
unl ess redaction is requested by the holder of such nunber, or
by the holder's attorney or |egal guardian, in a signed,
legibly witten request specifying the case nanme, case nunber,
docunent headi ng, and page nunber. The request nust be
delivered by mail, facsinmle, electronic transm ssion, or in
person to the clerk of the circuit court. The clerk of the
circuit court does not have a duty to inquire beyond the
written request to verify the identity of a person requesting
redaction. A fee nmay not be charged for the redaction of a
soci al security nunber or a bank account, debit, charge, or
credit card nunmber pursuant to such request.
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e. Any person who prepares or files a docunent to be
recorded in the official records by the county recorder as
provi ded in chapter 28 nay not include a person's socia
security nunmber or conplete bank account, debit, charge, or
credit card nunber in that document unl ess otherw se expressly
required by law. Until January 1, 2007, if a social security
nunber or a conplete bank account, debit, charge, or credit
card nunber is or has been included in a docunent presented to
the county recorder for recording in the official records of
the county, such nunmber may be nade avail able as part of the
official record avail able for public inspection and copying.
Any person, or his or her attorney or |egal guardian, may
request that a county recorder renmove from an i mage or copy of
an official record placed on a county recorder's publicly
avail abl e Internet website, or a publicly available |Internet
website used by a county recorder to display public records
outside the office or otherwi se nade el ectronically avail able
outside the county recorder's office to the general public,
his or her social security nunmber or conplete account, debit,
charge, or credit card nunmber contained in that officia
record. Such request nust be legibly witten, signed by the
requester, and delivered by mail, facsimle, electronic
transmi ssion, or in person to the county recorder. The request
nmust specify the identification page nunber of the docunent
that contains the nunber to be redacted. The county recorder
does not have a duty to inquire beyond the witten request to
verify the identity of a person requesting redaction. A fee
may not be charged for redacting such nunbers.

f. Subparagraphs 2. and 3. do not apply to the clerks
of the court or the county recorder with respect to circuit
court records and official records.
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g. On January 1, 2007, and thereafter, the clerk of
the circuit court and the county recorder nust keep conplete
bank account, debit, charge, and credit card nunbers exenpt as
provi ded for in paragraph (b), and nmust keep social security
nunbers confidential and exenpt as provided for in
subpar agraph 3., without any person having to request
redacti on.

8. Beginning January 31, 2004, and each January 31
thereafter, every agency nust file a report with the Secretary
of State, the President of the Senate, and the Speaker of the
House of Representatives listing the identity of al
commercial entities that have requested social security
nunbers during the preceding cal endar year and the specific
pur pose or purposes stated by each commercial entity regarding
its need for social security numbers. If no disclosure
requests were nmade, the agency shall so indicate.

9. Any affected person may petition the circuit court
for an order directing conpliance with this paragraph.

10. This paragraph does not supersede any other
applicabl e public records exenptions existing prior to May 13,
2002, or created thereafter

11. This paragraph is subject to the Open Governnent
Sunset Review Act in accordance with s. 119.15 and shall stand
repeal ed October 2, 2007, unless reviewed and saved from
repeal through reenactnment by the Legislature.

Section 14. This act shall take effect upon becom ng a

| aw.
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR

2 CS/ Senate Bill 2518

3

4| The conmittee substitute for SB 2518:

5] -- Changes the "cone of silence" period for contracting to
the tinme period between the rel ease of the solicitation

6 and the end of the 72 hour protest w ndow after the
agency posts its notice of I ntended award. The change

7 nmeans an awarded vendor can comrunicate with the agency
after the protest period and before execution of the

8 contract.

9| -- Changes the | anguage concerning the appoi ntnent of the
executive director to clarify that the executive director

10 does not direct the entire council

11 -- Pl aces a definition for "comrercial activity" within the
provisions of s. 119.071, F.S., rather than relying on a

12 cross-reference for that definition.
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