Fl ori da Senate - 2006 SB 2662
By Senator Canpbell

32-1148C- 06

1 A Dbill to be entitled

2 An act relating to persons with devel opnenta

3 disabilities or nental illness; anmending s.

4 393.063, F.S.; defining the terms "restraint"

5 and "seclusion"; anending s. 393.067, F.S.

6 requiring the Agency for Persons with

7 Disabilities to adopt rules relating to

8 restraint and secl usion; anmending s. 393.13,

9 F.S.; declaring that the policy of the state is
10 to achi eve an ongoi ng reduction of the use of
11 restraint and seclusion on persons with
12 devel opnental disabilities who are served by
13 progranms and facilities operated, |icensed, or
14 nmoni tored by the agency; anmending s. 394. 453,
15 F.S.; declaring that the policy of the state is
16 to achi eve an ongoi ng reduction of the use of
17 restraint and seclusion on persons with nenta
18 illness who are served by progranms and
19 facilities operated, licensed, or nonitored by
20 t he agency; anmending s. 394.455, F.S.; defining
21 the terms "restraint" and "seclusion" for
22 pur poses of the Baker Act; anending s. 394.457
23 F.S.; requiring the Departnment of Children and
24 Fam |y Services to adopt rules for the use of
25 restraint and seclusion for cases handl ed under
26 t he Baker Act; anending ss. 394.879 and
27 400.967, F.S.; requiring that rules be adopted
28 for the use of restraint and seclusion
29 anmendi ng s. 400.960, F.S.; defining the terns
30 "restraint" and "seclusion" for purposes of
31 provi si ons governing intermediate care
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1 facilities for developnental ly disabled
2 persons; amending s. 916. 105, F.S.; providing
3 that the policy of the state is that the use of
4 restraint and seclusion on clients is justified
5 only as an energency safety neasure in response
6 to i mminent danger; anmending s. 916.106, F.S.
7 defining the terms "restraint" and "secl usion”
8 for purposes of ch. 916, F.S., relating to
9 mental ly deficient and nentally ill defendants;
10 anmendi ng s. 916.107, F.S.; requiring each
11 facility serving forensic patients who are
12 persons with nental illness or persons with
13 devel opnental disabilities to use restraint and
14 secl usion only when necessary; anending s.
15 916. 1093, F.S.; authorizing the departnment to
16 adopt rules pertaining to the use of restraint
17 or seclusion; anmendi ng ss. 408.036, 744.704,
18 943. 0585, and 943.059, F.S.; conformng
19 cross-references; reenacting s. 393.067(15),
20 F.S., relating to persons with devel opnenta
21 disabilities, to incorporate the anendnents
22 made to s. 393.13, F.S., in a reference
23 thereto; providing an effective date.
24
25| Be It Enacted by the Legislature of the State of Florida:
26
27 Section 1. Subsections (38) through (47) of section
28| 393.063, Florida Statutes, are amended to read:
29 393.063 Definitions.--For the purposes of this
30| chapter:
31
2
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(38)(a) "Restraint" nmeans a physical device, nethod,

or _drug used to control behavior. A physical restraint is any

manual _net hod or physical or nechani cal device, material, or

equi pnent _attached or adjacent to the individual's body so

that he or she cannot easily renpve the restraint and which

restricts freedom of novenent or normal access to one's body.

(b) A drug used as a restraint is a nedication used to

control the person's behavior or to restrict his or her

freedom of nmovenent. Physically holding a person during a

procedure to forcibly adnmi nister psychotropic nedication is a

physical restraint.

(c) Restraint does not include physical devices, such

as orthopedically prescribed appliances, surgical dressings

and bandages., supportive body bands, or other physical holding

when necessary for routine physical exanmi nations and tests;

for purposes of orthopedic, surgical, or other simlar nedica

treat nent; when used to provide support for the achi evenent of

functional body position or proper bal ance; or when used to

protect a person fromfalling out of bed.

(39) 638> "Retardation" neans significantly subaverage
general intellectual functioning existing concurrently with
deficits in adaptive behavior and mani fested during the period
fromconception to age 18. "Significantly subaverage genera
intellectual functioning," for the purpose of this definition,
nmeans performance which is two or nore standard devi ati ons
fromthe nmean score on a standardi zed intelligence test
specified in the rules of the agency. "Adaptive behavior," for
the purpose of this definition, nmeans the effectiveness or
degree with which an individual neets the standards of
personal independence and social responsibility expected of
his or her age, cultural group, and conmunity.
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(40) "Seclusion" neans the physical segregation of a

person in any fashion or the involuntary isolation of a person

in a roomor area fromwhich the person is prevented from

| eaving. The prevention may be by physical barrier or by a

staff nmenber who is acting in a nmanner, or who i s physically

situated, so as to prevent the person fromleaving the room or

area. For purposes of this chapter, the term does not nean

isolation due to a person's nedical condition or synptons.

(41) 39 "Severe self-injurious behavior" nmeans any

chronic behavior that results in injury to the person's own
body, which includes, but is not limted to, self-hitting,
head bangi ng, self-biting, scratching, and the ingestion of
harnful or potentially harnful nutritive or nonnutritive
subst ances.

(42) 49 "Specialized therapies" neans those
treatments or activities prescribed by and provided by an
appropriately trained, licensed, or certified professional or
staff person and may include, but are not limted to, physica
t her apy, speech therapy, respiratory therapy, occupationa
t her apy, behavi or therapy, physical managenent services, and
rel ated specialized equi prent and supplies.

(43) 4~ "Spina bifida" neans, for purposes of this
chapter, a person with a medical diagnosis of spina bifida
cystica or nyel onmeni ngocel e.

(44) 42 "Support coordinator" nmeans a person who is
desi gnated by the agency to assist individuals and fanmlies in
identifying their capacities, needs, and resources, as well as
finding and gai ni ng access to necessary supports and services;
coordi nating the delivery of supports and services; advocating
on behal f of the individual and fam|ly; maintaining rel evant
records; and nonitoring and evaluating the delivery of
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supports and services to determne the extent to which they
neet the needs and expectations identified by the individual
famly, and others who participated in the devel opnent of the
support plan.

(45) 43> " Supported enpl oyee" neans a person who
requi res and receives supported enpl oynent services in order
to maintain conmunity-based enpl oynment.

(46) {44 "Supported enploynent" neans enpl oynment
| ocated or provided in a normal enploynent setting which
provi des at |east 20 hours enploynment per week in an
integrated work setting, with earnings paid on a comensurate
wage basis, and for which continued support is needed for job
mai nt enance.

(47) 45> "Supported living" neans a category of
i ndi vidually determ ned services designed and coordinated in
such a manner as to provide assistance to adult clients who
requi re ongoi ng supports to live as independently as possible
in their owm hones, to be integrated into the community, and
to participate in conmunity life to the fullest extent
possi bl e.

(48) 46> "Training" neans a planned approach to
assisting a client to attain or naintain his or her maxinmm
potential and includes services ranging from sensory
stimulation to instruction in skills for independent |iving
and enpl oynent.

(49) 4 "Treatnment" nmeans the prevention
anelioration, or cure of a client's physical and nental
di sabilities or illnesses.

Section 2. Subsection (8) of section 393.067, Florida

Statutes, is anended to read:

5
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1 393. 067 Licensure of residential facilities and

2| conprehensive transitional education prograns.--

3 (8) The agency shall adopt rules establishing nininmum
4| standards for licensure of residential facilities and

5| conprehensive transitional education prograns, including rules
6| requiring facilities and progranms to train staff to detect and
7| prevent sexual abuse of residents and clients, mninmm

8| standards of quality and adequacy of care, and uniform

9| firesafety standards established by the State Fire Marsha

10| which are appropriate to the size of the facility or of the
11| component centers or units of the program Rules adopted under
12| this subsection nust include provisions governing the use of
13| restraint and seclusion which are consistent with recogni zed
14| best practices and professional judgnment; prohibit inherently
15| dangerous restraint or seclusion procedures; establish

16| linmtations on the use and duration of restraint and

17| seclusion; establish measures to ensure the safety of program
18| participants and staff during an incident of restraint or

19| seclusion; establish procedures for staff to foll ow before,

20| during, and after incidents of restraint or seclusion

21| establish professional qualifications of and training for

22| staff who may order or be engaged in the use of restraint or
23| seclusion; and establish nmandatory reporting, data-collection
24| and dat a-di sseni nati on procedures and requirenents. Rules

25| adopted under this subsection nust require that each instance
26| of the use of restraint or seclusion be docunented in the

27| facility's record of the client.

28 Section 3. Paragraph (d) of subsection (2) and

29| paragraph (i) of subsection (4) of section 393.13, Florida

30| Statutes, are amended, and paragraph (f) is added to

31| subsection (2) of that section, to read:

6
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1 393.13 Personal treatnent of persons who are

2| devel oprental ly di sabl ed. - -

3 (2) LEGQ SLATI VE | NTENT. - -

4 (d) It is the intent of the Legislature:

5 1. To articulate the existing | egal and human rights
6| of persons with developnental disabilities whe—are

7| developrentalby—disabled so that they may be exercised and

8| protected. Persons with devel opnental disabilities shall have
9| all the rights enjoyed by citizens of the state and the United
10| States.

11 2. To provide a nmechanismfor the identification

12| evaluation, and treatnment of persons with devel opnenta

13| disabilities.

14 3. To divert those individuals frominstitutiona

15| comm tment who, by virtue of conprehensive assessnent, can be
16| placed in less costly, nore effective conmunity environnents
17| and prograns.

18 4. To fund inprovenents in the programin accordance
19| with the availability of state resources and yearly priorities
20| deternm ned by the Legislature.
21 5. To ensure that persons with devel opnenta
22| disabilities receive treatnment and habilitation which fosters
23| the devel opnmental potential of the individual
24 6. To provide prograns for the proper habilitation and
25| treatnment of persons with devel opnental disabilities which
26| shall include, but not be Iinmted to, conprehensive
27| nmedi cal /dental care, education, recreation, specialized
28| therapies, training, social services, transportation,
29| guardi anship, fam |y care prograns, day habilitation services,
30| and habilitative and rehabilitative services suited to the
31| needs of the individual regardl ess of age, degree of
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disability, or handi capping condition. A Ne person with
devel opnental disabilities may not shal+- be deprived of these
enuner ated services by reason of inability to pay.

7. To fully effectuate the normalization principle
t hrough the establishment of comrunity services for persons
wi th devel opnental disabilities as a viable and practica
alternative to institutional care at each stage of individua
life developnment. |If care in a residential facility becones
necessary, it shall be in the |least restrictive setting.

(f) 1t is the policy of this state that the use of

restraint and seclusion on clients is justified only as an

energency safety neasure to be used in response to inm nent

danger to the client or others. |t is, therefore, the intent

of the Leqgislature to achi eve an ongoing reduction in the use

of restraint and seclusion in prograns and facilities serving

persons with devel opnental disabilities.
(4) CLIENT RIGHTS. --For purposes of this subsection
as defined in s. 393.063, shall also

the term"client,
i nclude any person served in a facility |icensed pursuant to
s. 393.067.

(i) dients shall have the right to be free fromthe

unnecessary use of physical—ehemcal—eor—reehaniecal restraint

or seclusion. Restraints shall be enployed only in enmergencies

or to protect the client fromimrnent injury to hinself or
herself or others. Restraints shall not be enployed as
puni shment, for the conveni ence of staff, or as a substitute
for a habilitative plan. Restraints shall inmpose the |east
possible restrictions consistent with their purpose and shal
be renmoved when the energency ends. Restraints shall not
cause physical injury to the client and shall be designed to
all ow the greatest possible confort.
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1. Any instance of restraint nust be docunented in the

facility's record of the client. Mehanical—supports—usedin

2.3— Daily reports on the enploynment of restraint and

secl usi on physteal—ehemcal—or—rechanical—+restrabnts by
those specialists authorized in the use of them sueh
restrabnts shall be nmade to the appropriate chief

adm nistrator of the facility, and a nonthly sunmary of such
reports shall be relayed to the service area éistriet
agmntstrater and the Florida |ocal advocacy council. The

reports shall summuarize all sueh cases of restraint and

secl usi on restraints, the type used, the duration of usage,
and the reasons therefor. Bistriets—shall—submt—distriectwide
quarterlyreperts—of these sumrariestothestate
Peveloprental—brsabi-ties—PreogramOf-Hee—

3.4~ The agency shall post a copy of the rul es adopted
under this section in each living unit of residentia
facilities. A copy of the rules adopted under this section
shall be given to all staff menbers of licensed facilities and
made a part of all preservice and inservice training prograns.

Section 4. Section 394.453, Florida Statutes, is
amended to read:

394. 453 Legislative intent.--1t is the intent of the
Legi slature to authorize and direct the Departnent of Children

9
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and Family Services to evaluate, research, plan, and reconmend
to the Governor and the Legislature prograns designed to
reduce the occurrence, severity, duration, and disabling
aspects of nental, enotional, and behavioral disorders. It is
the intent of the Legislature that treatnment prograns for such
di sorders shall include, but not be Iinmted to, conprehensive
heal th, social, educational, and rehabilitative services to
persons requiring intensive short-term and continued treatnent
in order to encourage themto assune responsibility for their
treatment and recovery. It is intended that such persons be
provi ded with energency service and tenporary detention for
eval uati on when required; that they be admtted to treatnent
facilities on a voluntary basis when extended or conti nuing
care is needed and unavailable in the comunity; that

i nvoluntary placenent be provided only when expert eval uation
deternmines that it is necessary; that any involuntary
treatment or examination be acconplished in a setting which is
clinically appropriate and nost likely to facilitate the
person's return to the community as soon as possible; and that
i ndi vidual dignity and human rights be guaranteed to al
persons who are admitted to nental health facilities or who
are being held under s. 394.463. It is the further intent of
the Legislature that the |least restrictive neans of

i ntervention be enployed based on the individual needs of each
person, within the scope of available services. It is the

policy of this state that the use of restraint and secl usion

on clients is justified only as an energency safety neasure to

be used in response to inmm nent danger to the client or

others. It is, therefore, the intent of the Legislature to

achi eve an _ongoing reduction in the use of restraint and

10
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seclusion in prograns _and facilities serving persons wth

nental illness.

Section 5. Present subsections (28) through (33) of
section 394.455, Florida Statutes, are redesignated as
subsections (30) through (35), respectively, and new
subsections (28) and (29) are added to that section, to read:

394.455 Definitions.--As used in this part, unless the
context clearly requires otherwise, the term

(28)(a) "Restraint" nmeans a physical device, nethod,

or _drug used to control behavior. A physical restraint is any

manual _net hod or physical or nechani cal device, material, or

equi pnent _attached or adjacent to the individual's body so

that he or she cannot easily renpve the restraint and which

restricts freedom of novenent or normal access to one's body.

(b) A drug used as a restraint is a nedication used to

control the person's behavior or to restrict his or her

freedom of nmovenent. Physically holding a person during a

procedure to forcibly adnmi nister psychotropic nedication is a

physical restraint.

(c) Restraint does not include physical devices, such

as orthopedically prescribed appliances, surgical dressings

and bandages., supportive body bands, or other physical holding

when necessary for routine physical exaninations and tests; or

for purposes of orthopedic, surgical, or other simlar nedica

treat nent; when used to provide support for the achi evenent of

functional body position or proper bal ance; or when used to

protect a person fromfalling out of bed.

(29) "Seclusion" neans the physical segregation of a

person in any fashion or involuntary isolation of a person in

a roomor area fromwhich the person is prevented from

| eaving. The prevention nmay be by physical barrier or by a
11
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staff nmenber who is acting in a nmanner, or who is physically

situated, so as to prevent the person fromleaving the room or

area. For purposes of this chapter, the term does not nean

isolation due to a person's nedical condition or synptons.

Section 6. Paragraph (b) of subsection (5) of section
394.457, Florida Statutes, is anended to read:

394. 457 Operation and adm nistration.--

(5) RULES. --

(b) The department shall adopt rules necessary for the
i mpl enmentation and admi ni stration of the provisions of this
part, and a program subject to the provisions of this part
shall not be pernmitted to operate unless rules designed to
ensure the protection of the health, safety, and welfare of
the patients treated through such program have been adopt ed.

Rul es adopted under this subsection nust include provisions

governing the use of restraint and seclusion which are

consistent with recogni zed best practices and professiona

judgment ; prohibit inherently dangerous restraint or seclusion

procedures; establish limtations on the use and duration of

restraint and seclusion; establish neasures to ensure the

safety of program participants and staff during an incident of

restraint or seclusion; establish procedures for staff to

follow before, during, and after incidents of restraint or

seclusion; establish professional qualifications of and

training for staff who may order or be engaged in the use of

restraint or seclusion; and establish mandatory reporting,

data-col l ection, and data-di ssem nation procedures and

requi renents. Rul es adopted under this subsection nust require

that each instance of the use of restraint or seclusion be

documented in the record of the patient.

12
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Section 7. Paragraph (g) is added to subsection (1) of
section 394.879, Florida Statutes, to read:

394.879 Rules; enforcenent.--

(1) The departnment, in consultation with the agency,
shal |l adopt rules pursuant to ss. 120.536(1) and 120.54 to
i mpl enent the provisions of this chapter, including, at a
m ni mum rul es providing standards to ensure that:

(g) The use of restraint and seclusion i s consistent

with recogni zed best practices and professional judgnment; that

i nherently dangerous restraint or seclusion procedures are

prohibited; that linmtations are established on the use and

duration of restraint and seclusion; that neasures are

established to ensure the safety of program participants and

staff during an incident of restraint or seclusion; that

procedures are created for staff to follow before, during, and

after incidents of restraint or seclusion; that professiona

qualifications and training are established for staff who nmay

order or be engaged in the use of restraint or seclusion; and

that mandatory reporting, data-collection, and

dat a-di ssem nation procedures and requirenents are instituted.

Rul es adopted under this section nust require that any

instance of the use of restraint or seclusion shall be

documented in the record of the client.

Section 8. Present subsections (14) and (15) of
section 400.960, Florida Statutes, are redesignated as
subsections (15) and (17), respectively, and new subsections
(14) and (16) are added to that section, to read:

400.960 Definitions.--As used in this part, the term

(14)(a) "Restraint" neans a physical device, nethod,

or _drug used to control behavior. A physical restraint is any

manual _net hod or physical or nechani cal device, material, or
13
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1| equi pnent attached or adjacent to the individual's body so

2| that he or she cannot easily renove the restraint and which

3| restricts freedom of novenent or normal access to one's body.

4 (b) A drug used as a restraint is a nedication used to

5| control the person's behavior or to restrict his or her

6| freedom of nmovenent. Physically holding a person during a

7| procedure to forcibly adm nister psychotropic nedication is a

8| physical restraint.

9 (c) Restraint does not include physical devices, such
10| as orthopedically prescribed appliances, surgical dressings
11| and bandages. supportive body bands, or other physical holding
12| when necessary for routine physical exam nations and tests;
13| for purposes of orthopedic, surgical, or other simlar nedica
14| treatnent; when used to provide support for the achievenment of
15| functional body position or proper bal ance; or when used to
16| protect a person fromfalling out of bed.

17 (16) "Seclusion" nmeans the physical segregation of a
18| person in any fashion or the involuntary isolation of a person
19| in a roomor area fromwhich the person is prevented from

20| leaving. The prevention may be by physical barrier or by a

21| staff nenber who is acting in a manner, or who is physically
22| situated, so as to prevent the person fromleaving the room or
23| area. For purposes of this part, the term does not nean

24| isolation due to a person's nmedical condition or synptons.

25 Section 9. Subsection (2) of section 400.967, Florida
26| Statutes, is anended to read:

27 400. 967 Rules and classification of deficiencies.--

28 (2) Pursuant to the intention of the Legislature, the
29| agency, in consultation with the Agency for Persons with

30| Disabilities Pepartrent—ef—Chitdren—andtamty—Servieces—and
31| thebPepartrwent—ofFElderly—Affai+rs, shall adopt and enforce
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rules to adm nister this part, which shall include reasonable
and fair criteria governing:

(a) The location and construction of the facility;
including fire and |ife safety, plunmbing, heating, cooling,
lighting, ventilation, and other housing conditions that wll
ensure the health, safety, and confort of residents. The
agency shall establish standards for facilities and equi pnent
to increase the extent to which new facilities and a new w ng
or floor added to an existing facility after July 1, 2000, are
structurally capable of serving as shelters only for
residents, staff, and famlies of residents and staff, and
equi pped to be sel f-supporting during and i nmedi ately
foll owi ng di sasters. The Agency for Health Care Adm nistration
shall work with facilities |icensed under this part and report
to the Governor and the Legislature by April 1, 2000, its
recomendati ons for cost-effective renovation standards to be
applied to existing facilities. In making such rules, the
agency shall be guided by criteria recomended by nationally
recogni zed, reputable professional groups and associ ati ons
havi ng know edge concerni ng such subject matters. The agency
shal |l update or revise such criteria as the need arises. Al
facilities nmust conply with those lifesafety code requirenents
and buil ding code standards applicable at the tinme of approva
of their construction plans. The agency may require
alterations to a building if it determ nes that an existing
condition constitutes a distinct hazard to life, health, or
safety. The agency shall adopt fair and reasonable rules
setting forth conditions under which existing facilities
under goi ng additions, alterations, conversions, renovations,
or repairs are required to conply with the nost recent updated
or revised standards.

15
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(b) The nunber and qualifications of all personnel
i ncl udi ng managenent, medi cal nursing, and other personnel
having responsibility for any part of the care given to
resi dents.

(c) Al sanitary conditions within the facility and
its surroundi ngs, including water supply, sewage disposal
food handling, and general hygiene, which will ensure the
heal th and confort of residents.

(d) The equi pment essential to the health and wel fare
of the residents.

(e) A uniform accounting system

(f) The care, treatnent, and nmintenance of residents
and neasurenent of the quality and adequacy thereof.

(g) The preparation and annual update of a
conprehensi ve energency nmanagenent plan. The agency shal
adopt rules establishing minimumcriteria for the plan after
consultation with the Departnent of Conmunity Affairs. At a
m ni mum the rules nust provide for plan conponents that
address energency evacuation transportation; adequate
shel tering arrangenents; postdisaster activities, including
energency power, food, and water; postdisaster transportation;
supplies; staffing; emergency equi pnent; individua
identification of residents and transfer of records; and
responding to family inquiries. The conprehensive emergency
managenment plan is subject to review and approval by the |oca
ener gency managenent agency. During its review, the |loca
ener gency managenent agency shall ensure that the follow ng
agencies, at a mnimm are given the opportunity to revi ew
the plan: the Departnment of Elderly Affairs, the Departnent of
Children and Fami |y Services, the Agency for Health Care
Admi ni stration, the Agency for Persons with Disabilities, and

16
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the Departnent of Conmunity Affairs. Also, appropriate
vol unt eer organi zations nust be given the opportunity to
review the plan. The | ocal energency managenent agency shal
conplete its review within 60 days and either approve the plan
or advise the facility of necessary revisions.

(h) Each licensee shall post its license in a
prom nent place that is in clear and unobstructed public view
at or near the place where residents are being adnitted to the
facility.

(i) The use of restraint and seclusion. Such rules

nust be consistent with recognized best practices and

prof essi onal judgnent; prohibit inherently dangerous restraint

or_seclusion procedures; establish limtations on the use and

duration of restraint and seclusion; establish neasures to

ensure the safety of program participants and staff during an

incident of restraint or seclusion; create procedures for

staff to follow before, during, and after incidents of

restraint or seclusion; establish professional qualifications

of and training for staff who may order or be engaged in the

use of restraint or seclusion; and provide for mandatory

reporting, data-collection, and data-di ssem nation procedures

and requirements. Rules adopted under this section nust

require that any instance of the use of restraint or seclusion

shal|l be docunented in the facility's record of the client.

Section 10. Subsection (4) is added to section
916. 105, Florida Statutes, to read:
916. 105 Legislative intent.--

(4) 1t is the policy of this state that the use of

restraint and seclusion on clients is justified only as an

energency safety neasure to be used in response to inm nent

danger to the client or others. |t is, therefore, the intent
17
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1| of the Legislature to achieve an ongoing reduction in the use
2| of restraint and seclusion on persons who are connitted to a
3| civil or forensic facility under this chapter

4 Section 11. Subsections (12) and (13) of section

5| 916. 106, Florida Statutes, are anmended to read:

6 916.106 Definitions.--For the purposes of this

7| chapter:

8 (12)(a) "Restraint" means a physical device, nethod,

9| or drug used to control behavior. A physical restraint is any
10| rmanual nethod or physical or mechanical device, material, or
11| equipnent attached or adjacent to the individual's body so

12| that he or she cannot easily renove the restraint and which
13| restricts freedom of novenent or normal access to one's body.
14 (b) A drug used as a restraint is a nedication used to
15| control the person's behavior or to restrict his or her

16| freedom of movenent. Physically holding a person during a

17| procedure to forcibly adm nister psychotropic nedication is a
18| physical restraint.

19 (c) Restraint does not include physical devices, such
20| as orthopedically prescribed appliances, surgical dressings
21| and bandages., supportive body bands, or other physical holding
22| when necessary for routine physical exaninations and tests;

23| for purposes of orthopedic, surgical, or other sinmilar nedica
24| treatnment; when used to provide support for the achi evenent of
25| functional body position or proper bal ance; or when used to
26| protect a person fromfalling out of bed.

27 (13) 12> "Retardation" neans significantly subaverage
28| general intellectual functioning existing concurrently with
29| deficits in adaptive behavior and mani fested during the period
30| fromconception to age 18. "Significantly subaverage genera
31| intellectual functioning," for the purpose of this definition,

18
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1| means performance which is two or nore standard devi ati ons

2| fromthe nmean score on a standardized intelligence test

3| specified in the rules of the departnent. "Adaptive behavior,"
4| for the purpose of this definition, neans the effectiveness or
5| degree with which an individual nmeets the standards of

6| personal independence and social responsibility expected of

7| the individual's age, cultural group, and comrunity.

8 (14) "Seclusion" neans the physical segregation of a

9| person in any fashion or the involuntary isolation of a person
10| in a roomor area fromwhich the person is prevented from

11| leaving. The prevention may be by physical barrier or by a
12| staff nenber who is acting in a manner, or who is physically
13| situated, so as to prevent the person fromleaving the roomor
14| area. For purposes of this chapter, the term does not mean

15| isolation due to a person's nedical condition or synptons.

16 (15) 43> "Social service professional," for the

17| purposes of part Ill, nmeans a person whose m ni mum

18| qualifications include a bachelor's degree and at |east 2

19| years of social work, clinical practice, special education
20| habilitation, or equival ent experience working directly with
21| persons with retardation, autism or other devel opnenta
22| disabilities.
23 Section 12. Subsection (4) of section 916.107, Florida
24| Statutes, is anended to read:
25 916.107 Rights of forensic clients.--
26 (4) QUALITY OF TREATMENT. - -
27 (a) Each client committed pursuant to this chapter
28| shall receive treatnment or training suited to the client's
29| needs, which shall be adninistered skillfully, safely, and
30| hurmanely with full respect for the client's dignity and
31| personal integrity. Each client shall receive such nedical

19
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1| vocational, social, educational, and rehabilitative services

2| as the client's condition requires to bring about a return to

3| court for disposition of charges or a return to the conmunity.

4] In order to achieve this goal, the departnment is directed to

5| coordinate the services of the Mental Health Program O fice

6| and the Agency for Persons with Beveleprental- Disabilities

7| PregramOffiee with all other programs of the departnent and

8| other appropriate state agenci es.

9 (b) Cdlients shall be free fromthe unnecessary use of
10| restraint and seclusion. Restraints shall be enployed only in
11| energencies or to protect the client or others frominm nent
12| injury. Restraint or seclusion may not be enployed as
13| puni shnent or for the convenience of staff. Any instance of
14| the use of restraint or seclusion nmust be docunented in the
15| facility record of the client.

16 Section 13. Section 916.1093, Florida Statutes, is
17| anended to read:

18 916.1093 COperation and adninistration; rules.--

19 (1) The departnment may is—autherized—+to enter into
20| contracts and do such things as nay be necessary and

21| incidental to assure conpliance with and to carry out the

22| provisions of this chapter in accordance with the stated

23| legislative intent.

24 (2) The departnment may has—autherity—+to adopt rul es
25| pursuant to ss. 120.536(1) and 120.54 to inplenment the

26| provisions of this chapter. Rules adopted under this

27| subsection nust include provisions governing the use of

28| restraint and seclusion which are consistent with recogni zed
29| best practices and professional judgnment; prohibit inherently
30| dangerous restraint or seclusion procedures; establish

31| limtations on the use and duration of restraint and

20
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1| seclusion; establish neasures to ensure the safety of program
2| participants and staff during an incident of restraint or

3| seclusion; establish procedures for staff to foll ow before,

4| during, and after incidents of restraint or seclusion;

5| establish professional qualifications of and training for

6| staff who may order or be engaged in the use of restraint or

7| seclusion; and establish mandatory reporting, data-collection
8| and data-di ssenination procedures and requirenents. Rules

9| adopted under this subsection nmust require that each instance
10| of the use of restraint or seclusion be docunented in the

11| facility's record of the client.

12 Section 14. Paragraph (r) of subsection (3) of section
13| 408.036, Florida Statutes, is anended to read:

14 408.036 Projects subject to review, exenptions.--

15 (3) EXEMPTIONS. --Upon request, the follow ng projects
16| are subject to exenption fromthe provisions of subsection

17| (1):

18 (r) For beds in state nental health treatnent

19| facilities operated under s. 394.455(32) s—394-455(36) and
20| state nmental health forensic facilities operated under s.
21| 916.106(8).
22 Section 15. Subsection (7) of section 744.704, Florida
23| Statutes, is anended to read:
24 744.704 Powers and duties.--
25 (7) A public guardian shall not comrit a ward to a
26| nmental health treatnment facility, as defined in s. 394.455(32)
27| s—394-455(36), without an involuntary placenent proceedi ng as
28| provided by | aw
29 Section 16. Paragraph (a) of subsection (4) of section
30| 943.0585, Florida Statutes, is amended to read:
31
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943. 0585 Court-ordered expunction of crimnal history
records.--The courts of this state have jurisdiction over
their own procedures, including the maintenance, expunction
and correction of judicial records containing crimnal history
information to the extent such procedures are not inconsistent
with the conditions, responsibilities, and duties established
by this section. Any court of conpetent jurisdiction may order
a crimnal justice agency to expunge the criminal history
record of a minor or an adult who conplies with the
requi renents of this section. The court shall not order a
crimnal justice agency to expunge a criminal history record
until the person seeking to expunge a crimnal history record
has applied for and received a certificate of eligibility for
expunction pursuant to subsection (2). A criminal history
record that relates to a violation of s. 393.135, s. 394. 4593,
s. 787.025, chapter 794, s. 796.03, s. 800.04, s. 817.034, s.
825. 1025, s. 827.071, chapter 839, s. 847.0133, s. 847.0135,
S. 847.0145, s. 893.135, s. 916.1075, or a violation
enunerated in s. 907.041 may not be expunged, without regard
to whet her adjudication was withheld, if the defendant was
found guilty of or pled guilty or nolo contendere to the
offense, or if the defendant, as a minor, was found to have
committed, or pled guilty or nolo contendere to comitting,
the offense as a delinquent act. The court nay only order
expunction of a criminal history record pertaining to one
arrest or one incident of alleged crimnal activity, except as
provided in this section. The court may, at its sole
di scretion, order the expunction of a crimnal history record
pertaining to nore than one arrest if the additional arrests
directly relate to the original arrest. If the court intends
to order the expunction of records pertaining to such
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1| additional arrests, such intent nmust be specified in the

2| order. A crimnal justice agency may not expunge any record

3| pertaining to such additional arrests if the order to expunge
4| does not articulate the intention of the court to expunge a

5| record pertaining to nore than one arrest. This section does
6| not prevent the court fromordering the expunction of only a
7| portion of a criminal history record pertaining to one arrest
8| or one incident of alleged crimnal activity. Notw thstanding
9| any law to the contrary, a crimnal justice agency may conply
10| with laws, court orders, and official requests of other

11| jurisdictions relating to expunction, correction, or

12| confidential handling of crimnal history records or

13| information derived therefrom This section does not confer

14| any right to the expunction of any criminal history record,

15| and any request for expunction of a crimnal history record
16| may be denied at the sole discretion of the court.

17 (4) EFFECT OF CRI M NAL HI STORY RECORD EXPUNCTI ON. - - Any
18| crimnal history record of a minor or an adult which is

19| ordered expunged by a court of conpetent jurisdiction pursuant
20| to this section nust be physically destroyed or obliterated by
21| any crimnal justice agency having custody of such record,;

22| except that any criminal history record in the custody of the
23| departnment must be retained in all cases. A crininal history
24| record ordered expunged that is retained by the departnent is
25| confidential and exenpt fromthe provisions of s. 119.07(1)

26| and s. 24(a), Art. | of the State Constitution and not

27| available to any person or entity except upon order of a court
28| of conpetent jurisdiction. A crimnal justice agency may

29| retain a notation indicating conpliance with an order to

30| expunge.

31
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1 (a) The person who is the subject of a crimna

2| history record that is expunged under this section or under

3| other provisions of law, including fornmer s. 893.14, forner s.
41 901.33, and forner s. 943.058, may lawfully deny or fail to

5| acknow edge the arrests covered by the expunged record, except
6| when the subject of the record:

7 1. Is a candidate for enploynment with a crimna

8| justice agency;

9 2. |Is a defendant in a crimnal prosecution

10 3. Concurrently or subsequently petitions for relief
11| under this section or s. 943.059;

12 4. |s a candidate for admi ssion to The Florida Bar

13 5. |Is seeking to be enployed or licensed by or to

14| contract with the Departnment of Children and Family Services
15| or the Departnent of Juvenile Justice or to be enployed or

16| used by such contractor or licensee in a sensitive position
17| having direct contact with children, the devel opnmentally

18| di sabled, the aged, or the elderly as provided in s.

19| 110.1127(3), s. 393.063, s. 394.4572(1), s. 397.451, s.
20| 402.302(3), s. 402.313(3), s. 409.175(2)(i), s. 415.102(4), s.
21| 916.106(10) and(15) €33y, s. 985.407, or chapter 400; or
22 6. |s seeking to be enployed or licensed by the
23| Departnment of Education, any district school board, any
24| university |l aboratory school, any charter school, any private
25| or parochial school, or any local governnmental entity that
26| licenses child care facilities.
27 Section 17. Paragraph (a) of subsection (4) of section
28| 943.059, Florida Statutes, is anended to read:
29 943.059 Court-ordered sealing of crimnal history
30| records.--The courts of this state shall continue to have
31| jurisdiction over their own procedures, including the
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1| mai ntenance, sealing, and correction of judicial records

2| containing crimnal history information to the extent such

3| procedures are not inconsistent with the conditions,

4| responsibilities, and duties established by this section. Any
5| court of conpetent jurisdiction may order a crimnal justice
6| agency to seal the crimnal history record of a nminor or an

7| adult who conplies with the requirements of this section. The
8| court shall not order a crinmnal justice agency to seal a

9| crimnal history record until the person seeking to seal a

10| crim nal history record has applied for and received a

11| certificate of eligibility for sealing pursuant to subsection
12| (2). A crimnal history record that relates to a violation of
13| s. 393.135, s. 394.4593, s. 787.025, chapter 794, s. 796.03,
14| s. 800.04, s. 817.034, s. 825.1025, s. 827.071, chapter 839,
15| s. 847.0133, s. 847.0135, s. 847.0145, s. 893.135, s.

16| 916. 1075, or a violation enunerated in s. 907.041 may not be
17| seal ed, without regard to whether adjudication was wi thheld,
18| if the defendant was found guilty of or pled guilty or nolo
19| contendere to the offense, or if the defendant, as a ninor

20| was found to have committed or pled guilty or nolo contendere
21| to conmitting the offense as a delinquent act. The court may
22| only order sealing of a crimnal history record pertaining to
23| one arrest or one incident of alleged crimnal activity,

24| except as provided in this section. The court may, at its sole
25| discretion, order the sealing of a criminal history record

26| pertaining to nore than one arrest if the additional arrests
27| directly relate to the original arrest. If the court intends
28| to order the sealing of records pertaining to such additiona
29| arrests, such intent nust be specified in the order. A

30| crimnal justice agency nmay not seal any record pertaining to
31| such additional arrests if the order to seal does not
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1| articulate the intention of the court to seal records
2| pertaining to nmore than one arrest. This section does not
3| prevent the court fromordering the sealing of only a portion
4| of a crimnal history record pertaining to one arrest or one
5| incident of alleged crinmnal activity. Notw thstanding any |aw
6| to the contrary, a crimnal justice agency may conply with
7| laws, court orders, and official requests of other
8| jurisdictions relating to sealing, correction, or confidentia
9| handling of crimnal history records or information derived
10| therefrom This section does not confer any right to the
11| sealing of any crimnal history record, and any request for
12| sealing a crimnal history record may be denied at the sole
13| discretion of the court.
14 (4) EFFECT OF CRIM NAL HI STORY RECORD SEALI NG. - - A
15| crim nal history record of a minor or an adult which is
16| ordered sealed by a court of conpetent jurisdiction pursuant
17| to this section is confidential and exenpt fromthe provisions
18| of s. 119.07(1) and s. 24(a), Art. | of the State Constitution
19| and is available only to the person who is the subject of the
20| record, to the subject's attorney, to crimnal justice
21| agencies for their respective crimnal justice purposes, or to
22| those entities set forth in subparagraphs (a)l., 4., 5., and
23| 6. for their respective |icensing and enpl oyment purposes.
24 (a) The subject of a crimnal history record seal ed
25| under this section or under other provisions of law, including
26| fornmer s. 893.14, former s. 901.33, and forner s. 943.058, may
27| lawmfully deny or fail to acknow edge the arrests covered by
28| the seal ed record, except when the subject of the record:
29 1. Is a candidate for enploynment with a crimna
30| justice agency;
31 2. |Is a defendant in a crimnal prosecution;
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3. Concurrently or subsequently petitions for relief
under this section or s. 943.0585;

4. |s a candidate for admi ssion to The Florida Bar

5. |Is seeking to be enployed or licensed by or to
contract with the Departnent of Children and Fanmily Services
or the Departnment of Juvenile Justice or to be enployed or
used by such contractor or licensee in a sensitive position
having direct contact with children, the devel opnmentally
di sabl ed, the aged, or the elderly as provided in s.

110. 1127(3), s. 393.063, s. 394.4572(1), s. 397.451, s.
402.302(3), s. 402.313(3), s. 409.175(2)(i), s. 415.102(4), s.
415.103, s. 916.106(10) and(15)33), s. 985.407, or chapter
400; or

6. |s seeking to be enployed or licensed by the
Department of Education, any district school board, any
uni versity | aboratory school, any charter school, any private
or parochial school, or any |ocal governnmental entity that
licenses child care facilities.

(b) Subject to the exceptions in paragraph (a), a
person who has been granted a sealing under this section,
former s. 893.14, fornmer s. 901.33, or former s. 943. 058 may
not be held under any provision of law of this state to commit
perjury or to be otherwise liable for giving a fal se statenent
by reason of such person's failure to recite or acknow edge a
seal ed crimnal history record.

(c) Information relating to the existence of a seal ed
crimnal record provided in accordance with the provisions of
paragraph (a) is confidential and exenpt fromthe provisions
of s. 119.07(1) and s. 24(a), Art. | of the State
Constitution, except that the department shall disclose the
sealed crimnal history record to the entities set forth in
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1| subparagraphs (a)1., 4., 5., and 6. for their respective
2| licensing and enpl oynment purposes. It is unlawful for any
3| enployee of an entity set forth in subparagraph (a)l.
4| subparagraph (a)4., subparagraph (a)5., or subparagraph (a)6.
5| to disclose information relating to the existence of a seal ed
6| crimnal history record of a person seeking enpl oynent or
7| licensure with such entity or contractor, except to the person
8| to whomthe crimnal history record relates or to persons
9| having direct responsibility for enploynment or licensure
10| decisions. Any person who violates the provisions of this
11| paragraph commits a m sdeneanor of the first degree,
12| puni shable as provided in s. 775.082 or s. 775.083.
13 Section 18. For the purpose of incorporating the
14| anmendnents nade by this act to section 393.13, Florida
15| Statutes, in a reference thereto, subsection (15) of section
16| 393.067, Florida Statutes, is reenacted to read:
17 393.067 Licensure of residential facilities and
18| conprehensive transitional education programs.--
19 (15) Facilities and prograns |icensed pursuant to this
20| section shall adhere to all rights specified in s. 393.13,
21| including those enunerated in s. 393.13(4).
22 Section 19. This act shall take effect July 1, 2006
23
24 R S I R R S I R I
25 SENATE SUMVARY
26 Requiring the Agency for Persons with Disabilities to
adopt rules establishing mni mum standards for |icensure
27 of residential facilities and conprehensive transitiona
education prograns. Declares that it is the policy of the
28 state to achi eve an ongoi ng reduction of the use of
restraint and seclusion on persons with devel opnent al
29 disabilities or with nmental illness who are served by
Brograns and facilities operated, |icensed, or nonitored
30 y the agency or the Departnment of Children and Family
Services. (See bill for details.)
31
28

CODI NG Words st+r+eken are del etions; words underlined are additions.




