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1 A bill to be entitled

2 An act relating to the financial responsibility
3 of physicians and osteopat hic physi ci ans;

4 anmendi ng ss. 458.320 and 459. 0085, F.S.

5 provi di ng additional requirenents, relating to
6 licensure, for professional liability insurance
7 coverage, an escrow account, and an irrevocabl e
8 letter of credit; revising the anobunts required
9 t hrough the escrow account or letter of credit;
10 providing for subnmittal, to the Departnent of
11 Heal th, by a physician or an osteopathic

12 physi ci an of a sworn statenment and

13 docunentation relating to the liability

14 i nsurance coverage, the escrow account, or the
15 letter of credit; providing for notification of
16 the departnent by a bank or savings association
17 when the escrow account is closed or

18 transferred or the letter of credit is

19 cancel l ed or expires; renoving provisions
20 governing license suspension follow ng
21 cancel l ati on or nonrenewal of professiona
22 liability insurance; providing for notification
23 of the departnment and requiring a sworn
24 statement by the physician or osteopathic
25 physi ci an when the professional liability
26 i nsurance is cancelled or not renewed, the
27 escrow account is closed or transferred, or the
28 letter of credit is cancelled or expires;
29 providing for license suspension follow ng such
30 term nation of insurance, escrow account, or
31 letter of credit; providing crimnal penalties
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1 for a physician or an osteopathic physician who
2 fails to subnit a required notice or statenent
3 or who knowi ngly makes a fal se declaration in
4 the sworn statenment; renoving provisions

5 aut hori zing a physician or osteopathic

6 physician to be exenpt fromthe

7 financi al -responsibility requirements upon

8 posting notice and neeting certain other

9 criteria; providing that requirenents

10 previously applicable to self-insured

11 physi ci ans and ost eopat hi ¢ physicians apply to
12 all such physicians who are required to

13 mai ntain financial responsibility; requiring
14 that a physician or osteopathic physician

15 satisfy an adverse final judgnent within a

16 speci fied period unless otherwi se agreed to in
17 writing; providing that a physician or

18 ost eopat hi ¢ physician is not relieved fromhis
19 or her obligation to satisfy the entire anount
20 of a judgnent or award; requiring the
21 Department of Health to suspend the |icense of
22 a physician or osteopathic physician upon the
23 mailing of a notice of failure to satisfy an
24 adverse final judgnent; providing an exenption
25 for certain physicians or osteopathic
26 physi ci ans for paynment to a judgnent creditor
27 requiring the department to verify that a
28 physi ci an or osteopathic physician has mnet
29 financial -responsibility requirements before
30 granting or renewing a license; requiring the
31 Board of Medicine and the Board of Osteopathic
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1 Medi ci ne to adopt rules; providing an effective

2 dat e.

3

4| Be It Enacted by the Legislature of the State of Florida:

5

6 Section 1. Section 458.320, Florida Statutes, is

7| anended to read:

8 458. 320 Financial responsibility.--

9 (1) As a condition of licensing and nmintaining an

10| active license, and prior to the issuance or renewal of an

11| active license or reactivation of an inactive license for the
12| practice of nedicine, an applicant nust by one of the

13| followi ng nmethods denonstrate to the satisfaction of the board
14| and the departnment financial responsibility to pay clains and
15| costs ancillary thereto arising out of the rendering of, or
16| the failure to render, nedical care or services:

17 (a) Establishing and nmintaining an escrow account

18| consisting of cash or assets eligible for deposit in

19| accordance with s. 625.52 in an anount sufficient to nmeet the
20| m ni mum annual aggregate cl ai m anount the—per—etaimarpurts
21| specified in paragraph (b). The escrow account nust be payable
22| to the physician as beneficiary upon presentnment of a fina

23| judgnent indicating liability and awardi ng danages to be paid
24| by the physician or upon presentnment of a settlenment agreenent
25| signed by all parties to such agreenent when such fina

26| judgnent or settlement is a result of a claimarising out of
27| the rendering of, or the failure to render, nmedical care and
28| services. The required escrow amunt set forth in this

29| paragraph may not be used for litigation costs or attorney's
30| fees for the defense of any nedical malpractice claim The

31| escrow account nmust be nonassi gnabl e and nontransferable.
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1| Such escrow account nust be made with and held by the trust

2| departnment of a bank or savings association organized and

3| existing under the laws of this state or a bank or savings

4| association organized under the laws of the United States

5 which has its principal place of business in this state or has

6| a branch office that is authorized under the laws of this

7| state or of the United States to receive deposits in this

8| state.

9 (b) Obtaining and maintaining professional liability
10| coverage in an anount not |less than $100,000 per claim wth a
11| m ni num annual aggregate of not |ess than $300, 000, from an
12| authorized insurer as defined under s. 624.09, from a surplus
13| lines insurer as defined under s. 626.914(2), froma risk
14| retention group as defined under s. 627.942, fromthe Joint
15| Underwriting Association established under s. 627.351(4), or
16| through a plan of self-insurance as provided in s. 627.357.
17| The required coverage anmount set forth in this paragraph may
18| not be used for litigation costs or attorney's fees for the
19| defense of any nedical mal practice claim
20 (c) Obtaining and mai ntai ni ng an unexpired,
21| irrevocable letter of credit, established pursuant to chapter
22| 675, in an amount sufficient to nmeet the m nimum annua
23| aggregate claimanpunt specified in paragraph (b) aet-tess
24
25| ef—eredit—ofrot—tess—than—$3006-000. The letter of credit nust
26| be payable to the physician as beneficiary upon presentnent of
27| a final judgnment indicating liability and awardi ng danages to
28| be paid by the physician or upon presentnment of a settlenent
29| agreenent signed by all parties to such agreenent when such
30| final judgment or settlenent is a result of a claimarising
31| out of the rendering of, or the failure to render, nedica
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care and services. The letter of credit may not be used for
litigation costs or attorney's fees for the defense of any
nmedi cal mal practice claim The letter of credit nust be
nonassi gnabl e and nontransferable. Such letter of credit nust
be i ssued by any bank or savings association organi zed and
exi sting under the laws of this state or any bank or savings
associ ation organi zed under the laws of the United States
which has its principal place of business in this state or has
a branch office that is authorized under the laws of this
state or of the United States to receive deposits in this
state.

(2) Physicians who perform surgery in an anbul atory
surgical center |icensed under chapter 395 and, as a
continuing condition of hospital staff privileges, physicians
who have staff privileges nust also establish financia
responsibility by one of the follow ng nethods:

(a) Establishing and nmintaining an escrow account
consi sting of cash or assets eligible for deposit in
accordance with s. 625.52 in an anpbunt sufficient to meet the

m ni mum annual aggregate cl ai m amobunt the—per—~<latmarpunts

speci fied in paragraph (b). The escrow account nust be payable

to the physician as beneficiary upon presentnent of a fina

judgnent indicating liability and awardi ng danmages to be paid

by the physician or upon presentnent of a settlenent adreenment

signed by all parties to such agreenent when such fina

judgnent or settlenent is a result of a claimarising out of

the rendering of, or the failure to render, nmedical care and

services. The required escrow anount set forth in this
par agraph may not be used for litigation costs or attorney's
fees for the defense of any nedical nelpractice claim The
escrow account nust be nonassignabl e and nontransferable.
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Such escrow account nust be nmade with and held by the trust

departnent of a bank or savings association organized and

existing under the laws of this state or a bank or savings

associ ation organi zed under the laws of the United States

which has its principal place of business in this state or has

a _branch office that is authorized under the |laws of this

state or of the United States to receive deposits in this

state.

(b) Obtaining and maintaining professional liability
coverage in an ampount not |ess than $250,000 per claim with a
m ni nrum annual aggregate of not |ess than $750,000 from an
authorized insurer as defined under s. 624.09, from a surplus
lines insurer as defined under s. 626.914(2), froma risk
retenti on group as defined under s. 627.942, fromthe Joint
Underwriting Association established under s. 627.351(4),
through a plan of self-insurance as provided in s. 627.357, or
through a plan of self-insurance which neets the conditions
specified for satisfying financial responsibility in s.
766.110. The required coverage anount set forth in this
par agraph may not be used for litigation costs or attorney's
fees for the defense of any nedical nal practice claim

(c) Obtaining and nmei ntaining an unexpired irrevocabl e
letter of credit, established pursuant to chapter 675, in an
amount sufficient to nmeet the mnimum annual aggregate claim
amount specified in paragraph (b) rRet—tess—than—$250000per

: : o : s : "y :
lessthan—$750-000. The letter of credit nust be payable to

t he physician as beneficiary upon presentnent of a fina

judgment indicating liability and awardi ng damages to be paid
by the physician or upon presentnent of a settlenment agreenent
signed by all parties to such agreenent when such fina
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judgment or settlenment is a result of a claimarising out of
the rendering of, or the failure to render, nedical care and
services. The letter of credit my not be used for litigation
costs or attorney's fees for the defense of any nedica

mal practice claim The letter of credit nust be nonassignabl e
and nontransferable. The letter of credit must be issued by
any bank or savings association organi zed and exi sting under
the laws of this state or any bank or savings association
organi zed under the laws of the United States which has its
princi pal place of business in this state or has a branch

of fice that is authorized under the laws of this state or of

the United States to receive deposits in this state.

Thi s subsection shall be inclusive of the coverage in
subsection (1).

(3)(a) Meeting the financial responsibility
requi renents of this section or the criteria for any exenption
fromsuch requirenments nmust be established at the tine of
i ssuance or renewal of a license.

(b) Any person may, at any tine, submit to the
departnment a request for an advisory opinion regardi ng such
person's qualifications for exenption.

(4)(a) |LIf financial responsibility requirements are

net by maintaining professional liability insurance as

provided for in this section, the physician shall, at the tinme

of applying for or renewing a license, and within 10 days

after any such insurance coverage is instituted, subnmt to the

departnent _a sworn statenent identifying the insurer and

certifying that the coverage neets the requirenents of this

section. The statenent nust be acconpanied by a copy of the

certificate of insurance which shall be deened to be
7
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incorporated in the statenent. Eaehi+Rsurer—selF—tnAsHrer—

(b)l. If financial responsibility requirenents are net

by maintaining an escrow account as provided for in this

section, the physician shall, at the tine of applyving for or

renewing a license, and within 10 days after any such escrow

account i s opened, submt to the departnent a sworn statenent

identifying the assets held in escrow and their val ue;

identifying the financial institution that is holding the

escrow, affirm ng that the account i s nonassi gnabl e,

nont r ansf erabl e, and not encunbered or pledged to a purpose

other than neeting the financial responsibility requirenents

of this section; and granting such authorization as is

necessary for the departnent to verify such information with

the financial institution. A copy of the escrow agreenent and

a recent statenent fromthe institution reflecting the val ue
8
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of the assets in the escrow account nust acconpany the

statenent is considered to be incorporated in the statenment.

2. If financial responsibility requirenents are net by

mai ntaining a letter of credit as provided for in this

section, the physician shall, at the tine of applyving for or

renewing a license, and within 10 days after any such letter

of credit is issued, subnmt to the departnent a sworn

statenent _identifying the financial institution that issued

the letter of credit; affirmng that the letter of credit is

nonassi gnabl e, nontransferable, otherw se neets the

requi rements of this section, and is not encunbered or pl edged

to a purpose other than neeting the financial responsibility

requirements in this section; and granting such authorization

as is necessary for the departnent to verify such information

with the financial institution. A copy of the |letter of

credit nust acconpany the statement and is considered to be

incorporated in the statenent.

3. If financial responsibility requirenments are nmet by
mai nt ai ni ng an escrow account or letter of credit as provided
in this section, upon the entry of an adverse final judgnment
arising froma nedical malpractice arbitration award, froma
clai m of nedical mal practice either in contract or tort, or
fromnonconpliance with the terns of a settlenment agreenent
arising froma claimof nedical malpractice either in contract
or tort, the licensee shall pay the entire amunt of the
judgment together with all accrued interest, or the anount
mai ntai ned in the escrow account or provided in the letter of
credit as required by this section, whichever is less, within
60 days after the date such judgnent becane final and subject
to execution, unless otherwise nutually agreed to in witing
by the parties. |If tinmely paynent is not nade by the

9
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1| physician, the departnment shall suspend the license of the

2| physician pursuant to procedures set—feorth in subsection (6)
3| subparagraphs—{5r-te3——4—=and5 Nething—+n This paragraph
4| does not shal+ abrogate a judgnent debtor's obligation to

5| satisfy the entire amount of any judgnent.

6 (c)1. Each insurer, self-insurer, risk retention

7| group, or joint underwiting association nust pronptly notify
8| the department of the cancellation or nonrenewal of insurance
9| that is required by this section. Each bank or savings

10| association must pronptly notify the department of the closing
11| or transfer of an escrow account, or the cancellation or

12| expiration of a letter of credit, which account or letter is
13| required by this section.

14 2. Wthin 10 days after the cancellation or nonrenewa
15| of professional liability insurance, the closing or transfer
16| of an escrow account, or the cancellation or expiration of a
17| letter of credit being used by a physician to neet the

18| financial responsibility requirenments of this section, such
19| physician shall notify the departnment of such cancellation or
20| nonrenewal of the insurance coverage, closing or transfer of
21| the escrow account, or cancellation or expiration of the

22| letter of credit, and subnmit the sworn statement required by
23| paragraph (a) or paragraph (b) reflecting the institution of
24| professional liability insurance coverage, the opening of an
25| escrow account, or the issuance of a letter of credit, as

26| applicable, to otherwi se neet the financial responsibility

27| requirements of this section. The departnent shall suspend,
28| pursuant to ss. 120.569 and 120.57, the license of a physician
29| whose liability insurance is cancelled or not renewed, whose
30| escrow account is closed or transferred, or whose letter of
31| credit is cancelled or expires, and who does not notify the

10
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departnent of such action and submt the sworn statenent

requi red by this subsection denpnstrating that he or she is

otherwise in conpliance with the requirenents of this section

The departnent shall notify all health care facilities

| i censed under chapter 395 of such suspension action. A

suspensi on under this subparagraph nust remain in effect unti

t he physician denpnstrates conpliance with the requirenments of

this section. If any judgnents or settlenents are pending at

the tinme of suspension, those judgnents or settlenents nmust be

paid in accordance with this section unless otherw se adgreed

in witing by the parties. This paragraph does not abrogate a

judagment debtor's obligation to satisfy the entire anpunt of

any judanent.

(d) The sworn statenent required by paragraph (a) or

paradraph (b) nust include the follow ng declaration: "Under

penalties of perjury, | declare that | have read the foregoing

statenent _and that the facts stated in it are true." The

decl aration nust be printed or typed at the end of the

statenent _and above the signature of the physician nmaking the

decl aration. A physician who knowi ngly nakes a fal se

declaration under this paragraph, in addition to being subject

to discipline as otherwi se authorized by this chapter, commits

the crine of perjury by false witten declaration, a felony of

the third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

(e) A physician who fails to tinely file a statenent

reqgui red by paragraph (a) or paragraph (b) or the notice

requi red by paragraph (c) commits a ni sdeneanor of the first
degree, punishable as provided in s. 775.082 or s. 775.083.

(5) The requirenents of subsections (1), (2), and (3)
do not apply to:
11
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(a) Any person licensed under this chapter who
practices medici ne exclusively as an officer, enployee, or
agent of the Federal Governnment or of the state or its
agencies or its subdivisions. For the purposes of this
subsection, an agent of the state, its agencies, or its
subdi visions is a person who is eligible for coverage under
any self-insurance or insurance program authorized by the
provi sions of s. 768.28(16).

(b) Any person whose |icense has becone inactive under
this chapter and who is not practicing nedicine in this state.
Any person applying for reactivation of a |icense nust show
either that such |licensee maintained tail insurance coverage
whi ch provided liability coverage for incidents that occurred
on or after January 1, 1987, or the initial date of licensure
in this state, whichever is later, and incidents that occurred
before the date on which the |Iicense becane inactive; or such
licensee nust subnit an affidavit stating that such |licensee
has no unsatisfied nedical mal practice judgnments or
settlenents at the tinme of application for reactivation.

(c) Any person holding a linmted |icense pursuant to
s. 458.317 and practicing under the scope of such limted
l'icense.

(d) Any person licensed or certified under this
chapter who practices only in conjunction with his or her
teaching duties at an accredited nedical school or in its nain
teachi ng hospitals. Such person nmay engage in the practice of
medi cine to the extent that such practice is incidental to and
a necessary part of duties in connection with the teaching
position in the nmedical school

(e) Any person holding an active |icense under this
chapter who is not practicing nedicine in this state. |f such

12
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1| person initiates or resunmes any practice of medicine in this
2| state, he or she nust notify the department of such activity
3| and fulfill the financial responsibility requirenents of this
4| section before resuning the practice of nedicine in this

5| state.

6 (f) Any person holding an active |icense under this

7| chapter who neets all of the following criteria:

8 1. The licensee has held an active |icense to practice
9| in this state or another state or sone conbi nation thereof for
10| more than 15 years.

11 2. The licensee has either retired fromthe practice
12| of nedicine or nmaintains a part-tine practice of no nore than
13| 1,000 patient contact hours per year

14 3. The licensee has had no nore than two clains for

15| medical mal practice resulting in an indemity exceeding

16| $25,000 within the previous 5-year period.

17 4. The |licensee has not been convicted of, or pled

18| guilty or nolo contendere to, any crimnal violation specified
19| in this chapter or the nedical practice act of any other

20| state.

21 5. The licensee has not been subject within the | ast
22| 10 years of practice to |icense revocation or suspension for
23| any period of tine; probation for a period of 3 years or

24| longer; or a fine of $500 or nore for a violation of this

25| chapter or the medical practice act of another jurisdiction
26| The regul atory agency's acceptance of a physician's

27| relinqui shment of a |icense, stipulation, consent order, or

28| other settlenent, offered in response to or in anticipation of
29| the filing of adm nistrative charges agai nst the physician's
30| license, constitutes action against the physician's license
31| for the purposes of this paragraph.

13
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6. The licensee has submtted a form supplying
necessary information as required by the departnment and an
affidavit affirm ng conpliance with this paragraph.

7. The licensee must submit biennially to the
departnent certification stating conpliance with the
provi sions of this paragraph. The |icensee nmust, upon request,
denonstrate to the departnment information verifying conpliance

with this paragraph.

A licensee who neets the requirenents of this paragraph nust
post notice in the formof a sign promnently displayed in the
reception area and clearly noticeable by all patients or
provide a witten statenent to any person to whom nedi ca
services are being provided. The sign or statement nust read
as follows: "Under Florida |aw, physicians are generally
required to carry nedical mal practice insurance or otherw se
denonstrate financial responsibility to cover potential clains
for nmedical mal practice. However, certain part-tinme physicians
who neet state requirenments are exenpt fromthe financia
responsibility law. YOUR DOCTOR MEETS THESE REQUI REMENTS AND
HAS DECI DED NOT TO CARRY MEDI CAL MALPRACTI CE | NSURANCE. This
notice is provided pursuant to Florida | aw."

” "y : : I :
chapter—who—agrees—toreet—al—of the folHowing—eriteria

(6)3+ Upon the entry of an adverse final judgnent
arising froma nedical malpractice arbitration award, froma
clai m of nedical mal practice either in contract or tort, or
fromnonconpliance with the terns of a settlenment agreenent
arising froma claimof nedical malpractice either in contract

or tort, a licensee who does not qualify for an exenption from

the financial responsibility requirenments under subsection (5)
14
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the—+H-eensee shall pay the judgnent creditor at |east the

| esser of the entire ampunt of the judgnment with all accrued
interest or either $100,000, if the physician is |licensed
pursuant to this chapter but does not maintain hospital staff
privileges, or $250,000, if the physician is |licensed pursuant
to this chapter and nmintains hospital staff privileges,
within 30 66 days after the date such judgnment becane fina
and subject to execution, unless otherwi se nutually agreed to
in witing by the parties. Such adverse final judgnent shal

i nclude any cross-claim counterclaim or claimfor indemity
or contribution arising fromthe claimof nedical nelpractice.

This section does not abrogate a |licensee's obligation to

satisfy the entire anpbunt of any judgnent, arbitration award,

or_other court order.

(a) Upon notification of the existence of an
unsati sfied judgnment or paynment pursuant to this subsection
subparagraph, the departnment shall notify the |icensee by
certified mail that he or she shall be subject to disciplinary
action unless, within 30 days fromthe date of nmiling, he or
she either:

l.a— Shows proof that the unsatisfied judgnment has
been paid in the amount specified in this subsection
stbparagraph; or

2.~ Furnishes the departnment with a copy of a tinely
filed notice of appeal and either:

a. - A copy of a supersedeas bond properly posted in
the amount required by |law, or

b.+3> An order froma court of conpetent jurisdiction
stayi ng execution on the final judgnent pending disposition of

t he appeal

15
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(b)2~ The Departnent of Health shall issue an
energency order suspending the license of any |icensee who,
after 30 days following the mailing reeeipt of a notice from
the Departnent of Health, has failed to: satisfy a nedical

mal practi ce clai magainst himor her in accordance with this

subsection; furnish the Departnment of Health a copy of a
timely filed notice of appeal; furnish the Departnent of
Heal th a copy of a supersedeas bond properly posted in the
anount required by law, or furnish the Departnent of Health an
order froma court of conpetent jurisdiction staying execution
on the final judgment pending disposition of the appeal

(c)3— Upon the next neeting of the probable cause
panel of the board followi ng 30 days after the date of mailing
the notice of disciplinary action to the |icensee, the pane
shall make a determnination of whether probable cause exists to
take di sciplinary action against the |icensee pursuant to

par agr aph (a) subparagraph—=t.
(d)4— |If the board deternines that the factua

requi renents of this subsection subparagraph—3— are net, it

shall take disciplinary action as it deens appropriate against

the licensee. Such disciplinary action shall include, at a

m ni mum probation of the license with the restriction that
the licensee nmust nake paynents to the judgnent creditor on a
schedul e determ ned by the board to be reasonable and within
the financial capability of the physician. Notwi thstandi ng any
ot her disciplinary penalty inposed, the disciplinary penalty
may i nclude suspension of the |license for a period not to
exceed 5 years. In the event that an agreenment to satisfy a
judgment has been nmet, the board shall renove any restriction

on the license.

16

CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2006 (Corrected Copy) SB 272
13- 302A- 06

1 (e) This subsection does not apply to a |licensee whose
2| nedical malpractice judgnent or settlenent is to be paid

3| pursuant to a licensee's professional liability insurance
4| coverage that is naintained in accordance with paragraph
5|(1)(b) or paragraph (2)(b).

6 5—FheH-eensee—has——conptetedaformsuppbyng

7| peeessary—information—as—requiredbythedepartrent—

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23| Heridataw—

24 (7) 66> Any deceptive, untrue, or fraudul ent

25| representation by the |icensee with respect to any provision
26| of this section shall result in permanent disqualification
27| fromany exenption to nmandated financial responsibility as
28| provided in this section and shall constitute grounds for
29| disciplinary action under s. 458.331

30 (8)A Any licensee who relies on any exenption from
31| the financial responsibility requirement shall notify the

17
CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2006 (Corrected Copy) SB 272
13- 302A- 06

1| departnent, in witing, of any change of circunstance

2| regarding his or her qualifications for such exenption and
3| shall denpnstrate that he or she is in conpliance with the
4| requirenents of this section.

5 (9) The department shall verify that the |licensee has
6| the required financial responsibility in accordance with

7| subsections (1) and (2) before a license is granted or

8| renewed.

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23 (10)£9> The board shall adopt rules to inplenment the
24| provisions of this section.

25 Section 2. Section 459.0085, Florida Statutes, is
26| anmended to read:

27 459. 0085 Financial responsibility.--

28 (1) As a condition of licensing and naintaining an
29| active license, and prior to the issuance or renewal of an
30| active license or reactivation of an inactive |license for the
31| practice of osteopathic nedicine, an applicant nust by one of

18
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the foll owi ng net hods denpnstrate to the satisfaction of the
board and the departnment financial responsibility to pay
clainms and costs ancillary thereto arising out of the
rendering of, or the failure to render, nedical care or
services:

(a) Establishing and nmintaining an escrow account
consi sting of cash or assets eligible for deposit in
accordance with s. 625.52 in an anpunt sufficient to meet the

m ni mum annual aggregate cl ai m amobunt the—per—~<latmarpunts

speci fied in paragraph (b). The escrow account nust be payable

to the osteopathic physician as beneficiary upon presentnment

of a final judgnent indicating liability and awardi ng damages

to be paid by the osteopathic physician or upon presentnent of

a settlenment agreenent signed by all parties to such agreenent

when such final judgnent or settlenment is a result of a claim

arising out of the rendering of, or the failure to render

nedi cal care and services. The required escrow anpunt set

forth in this paragraph may not be used for litigation costs
or attorney's fees for the defense of any medical nmalpractice

claim The escrow account nust be nonassi gnabl e and

nont ransferabl e. Such escrow account nust be nade with and

held by the trust departnent of a bank or savings association

organi zed and existing under the laws of this state or a bank

or_savings association organi zed under the |laws of the United

States which has its principal place of business in this state

or _has a branch office that is authorized under the | aws of

this state or of the United States to receive deposits in this

state.

(b) Obtaining and maintaining professional liability
coverage in an ampunt not |ess than $100,000 per claim with a
m ni nrum annual aggregate of not |ess than $300,000, from an

19
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1| authorized insurer as defined under s. 624.09, froma surplus
2| lines insurer as defined under s. 626.914(2), froma risk

3| retention group as defined under s. 627.942, fromthe Joint

4] Underwriting Association established under s. 627.351(4), or
5| through a plan of self-insurance as provided in s. 627.357.

6| The required coverage anount set forth in this paragraph may
7| not be used for litigation costs or attorney's fees for the

8| defense of any nedical nalpractice claim

9 (c) Obtaining and mai ntai ni ng an unexpired,

10| irrevocable letter of credit, established pursuant to chapter
11| 675, in an anount sufficient to neet the mini num annua

12| agaregate claim anount specified in paraagraph (b) naet-tess
13

14| ef—eredit—of—not—tess—than—$300-000. The letter of credit nust
15| be payable to the osteopathic physician as beneficiary upon
16| presentnent of a final judgment indicating liability and

17| awardi ng danages to be paid by the osteopathic physician or
18| upon presentnment of a settlenent agreenent signed by al

19| parties to such agreenment when such final judgment or

20| settlenment is a result of a claimarising out of the rendering
21| of, or the failure to render, nedical care and services. The
22| letter of credit may not be used for litigation costs or

23| attorney's fees for the defense of any nedical nmalpractice

24| claim The letter of credit nust be nonassi gnable and

25| nontransferable. Such letter of credit nust be issued by any
26| bank or savings association organi zed and exi sting under the
27| laws of this state or any bank or savings association

28| organi zed under the |laws of the United States which has its
29| principal place of business in this state or has a branch

30| office that is authorized under the |aws of this state or of
31| the United States to receive deposits in this state.

20
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(2) Gsteopathic physicians who perform surgery in an
anbul atory surgical center licensed under chapter 395 and, as
a continuing condition of hospital staff privileges,
ost eopat hi ¢ physi ci ans who have staff privil eges nust al so
establish financial responsibility by one of the follow ng
met hods:

(a) Establishing and nmintaining an escrow account
consi sting of cash or assets eligible for deposit in
accordance with s. 625.52 in an_anmpunt sufficient to neet the

m ni mum annual aggregate cl ai m amobunt the—per—~<latmarpunts

speci fied in paragraph (b). The escrow account nust be payable

to the osteopathic physician as beneficiary upon presentnment

of a final judgnent indicating liability and awardi ng damages

to be paid by the osteopathic physician or upon presentnent of

a settlenment agreenent signed by all parties to such agreenent

when such final judgnent or settlenment is a result of a claim

arising out of the rendering of, or the failure to render

nedi cal care and services. The required escrow anpunt set

forth in this paragraph may not be used for litigation costs
or attorney's fees for the defense of any medical nmalpractice

claim The escrow account nust be nonassi gnabl e and

nont ransferabl e. Such escrow account nust be nade with and

held by the trust departnent of a bank or savings association

organi zed and existing under the laws of this state or a bank

or_savings association organi zed under the |laws of the United

States which has its principal place of business in this state

or _has a branch office that is authorized under the | aws of

this state or of the United States to receive deposits in this

state.
(b) Obtaining and maintaining professional liability
coverage in an ampunt not |ess than $250,000 per claim with a
21
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1| mni mum annual aggregate of not |less than $750,000 from an

2| authorized insurer as defined under s. 624.09, froma surplus
3| lines insurer as defined under s. 626.914(2), froma risk

4| retention group as defined under s. 627.942, fromthe Joint

5| Underwriting Association established under s. 627.351(4),

6| through a plan of self-insurance as provided in s. 627.357, or
7| through a plan of self-insurance that nmeets the conditions

8| specified for satisfying financial responsibility in s.

9| 766.110. The required coverage amunt set forth in this

10| paragraph may not be used for litigation costs or attorney's
11| fees for the defense of any nedical nalpractice claim

12 (c) Obtaining and mai ntai ni ng an unexpired,

13| irrevocable letter of credit, established pursuant to chapter
14| 675, in an anount sufficient to neet the mini mum annua

15| agaregate claim anount specified in paraagraph (b) aet-tess
16

17| ef—eredit—of—not—tess—than—$750-000. The letter of credit nust
18| be payable to the osteopathic physician as beneficiary upon
19| presentnent of a final judgment indicating liability and

20| awardi ng damages to be paid by the osteopathic physician or
21| upon presentnent of a settlenent agreement signed by al

22| parties to such agreenment when such final judgment or

23| settlenent is a result of a claimarising out of the rendering
24| of, or the failure to render, nedical care and services. The
25| letter of credit may not be used for litigation costs or

26| attorney's fees for the defense of any nedical nmalpractice

27| claim The letter of credit nust be nonassi gnable and

28| nontransferable. The letter of credit must be issued by any
29| bank or savings association organi zed and exi sting under the
30| laws of this state or any bank or savings association

31| organi zed under the |laws of the United States which has its
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1| principal place of business in this state or has a branch

2| office that is authorized under the |laws of this state or of
3| the United States to receive deposits in this state.

4

5| This subsection shall be inclusive of the coverage in

6| subsection (1).

7 (3)(a) Meeting the financial responsibility

8| requirenments of this section or the criteria for any exenption
9| from such requirenents nust be established at the tinme of

10| issuance or renewal of a license.

11 (b) Any person may, at any tine, submit to the

12| departnment a request for an advisory opinion regardi ng such
13| person's qualifications for exenption.

14 (4)(a) |LIf financial responsibility requirements are
15| nmet by mmintaining professional liability insurance as

16| provided for in this section, the osteopathic physician shall
17| at the tine of applying for or renewing a license, and within
18| 10 days after any such insurance coverage is instituted,

19| submit to the departnment a sworn statenent identifying the

20| insurer and certifying that the coverage neets the

21| requirenents of this section. The statenent nust be

22| acconpanied by a copy of the certificate of insurance which is
23| considered to be incorporated in the statenent. Each insurer
24| self-insurer, risk retention group, or joint underwiting

25| association nmust pronptly notify the departnent of

26| cancellation or nonrenewal of insurance required by this

27| section. Unless the osteopathic physician denonstrates that he
28| or she is otherwise in conpliance with the requirenments of

29| this section, the departnent shall suspend the |icense of the
30| osteopathic physician pursuant to ss. 120.569 and 120.57 and
31| notify all health care facilities Iicensed under chapter 395,

23
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part |V of chapter 394, or part |I of chapter 641 of such
action. Any suspension under this subsection remains in effect
until the osteopathic physician denonstrates conpliance with
the requirenments of this section. |If any judgnents or
settlenents are pending at the tinme of suspension, those
judgments or settlenments must be paid in accordance with this
section unless otherwise nmutually agreed to in witing by the
parties. This paragraph does not abrogate a judgnment debtor's
obligation to satisfy the entire anount of any judgnent.

(b)1. If financial responsibility requirements are net

by maintaining an escrow account as provided for in this

section, the physician shall, at the tine of applving for or

renewing a license, and within 10 days after any such escrow

account i s opened, submt to the departnent a sworn statenent

identifying the assets held in escrow and their val ue;

identifying the financial institution that is holding the

escrow, affirm ng that the account i s nonassi gnabl e,

nont r ansf erabl e, and not encunbered or pledged to a purpose

other than neeting the financial responsibility requirenents

of this section; and granting such authorization as is

necessary for the departnent to verify such information with

the financial institution. A copy of the escrow agreenent and

a recent statenent fromthe institution reflecting the value

of the assets in the escrow account nust acconpany the

statenent _and is considered to be incorporated by reference

t herein.

2. If financial responsibility requirenents are net by

mai ntaining a letter of credit as provided for in this

section, the physician shall, at the tine of applyving for or

renewing a license, and within 10 days after any such letter

of credit is issued, subnmt to the departnent a sworn
24
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statenent _identifying the financial institution that issued

the letter of credit; affirmng that the letter of credit is

nonassi gnabl e, nontransferable, otherw se neets the

requi rements of this section, and is not encunbered or pl edged

to a purpose other than neeting the financial responsibility

requirements in this section; and granting such authorization

as is necessary for the departnent to verify such information

with the financial institution. A copy of the letter of credit

nust _acconpany the statement and i s considered to be

incorporated therein by reference.

3. If financial responsibility requirements are nmet by
mai nt ai ni ng an escrow account or letter of credit as provided
in this section, upon the entry of an adverse final judgnment
arising froma nedical nmalpractice arbitration award, froma
clai m of nedical mal practice either in contract or tort, or
fromnonconpliance with the terns of a settlenment agreenent
arising froma claimof nedical malpractice either in contract
or tort, the licensee shall pay the entire amunt of the
judgment together with all accrued interest or the anmpunt
mai ntai ned in the escrow account or provided in the letter of
credit as required by this section, whichever is less, within
60 days after the date such judgnent becane final and subject
to execution, unless otherwise nutually agreed to in witing
by the parties. If tinely paynment is not nmade by the
ost eopat hi ¢ physician, the departnment shall suspend the
Iicense of the osteopathic physician pursuant to procedures
set forth in subsection (6) subparagraphs—{5+g)33——4———=and-5.
Nething—n Thi s paragraph does not shatl abrogate a judgnent

debtor's obligation to satisfy the entire anount of any

j udgment .

25
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1 (c)1. Each insurer, self-insurer, risk retention

2| group, or joint underwiting association nust pronptly notify

3| the department of the cancellation or nonrenewal of insurance

4| that is required by this section. Each bank or savings

5| association must pronptly notify the department of the closing

6| or transfer of an escrow account, or the cancellation or

7| expiration of a letter of credit, which account or letter is

8| required by this section.

9 2. Wthin 10 days after the cancellation or nonrenewa
10| of professional liability insurance, the closing or transfer
11| of an escrow account, or the cancellation or expiration of a
12| letter of credit being used by an osteopathic physician to
13| neet the financial responsibility requirenments of this
14| section, such osteopathic physician shall notify the
15| departnent of such cancellation or nonrenewal of the insurance
16| coverage, closing or transfer of the escrow account, or
17| cancellation or expiration of the letter of credit, and subnit
18| the sworn statement required by paragraph (a) or paragraph (b)
19| reflecting the institution of professional liability insurance
20| coverage, the opening of an escrow account, or the issuance of
21| a letter of credit, as applicable, to otherwi se neet the
22| financial responsibility requirenents of this section. The
23| departnent shall suspend, pursuant to ss. 120.569 and 120.57,
24| the license of an osteopathic physician whose liability
25| insurance is cancelled or not renewed, whose escrow account is
26| closed or transferred, or whose letter of credit is cancelled
27| or expires, and who does not notify the departnent of such
28| action and submit the sworn statenent required by this
29| subsection denpnstrating that he or she is otherwise in
30| conpliance with the requirenents of this section. The
31| departnent shall notify all health care facilities |icensed

26
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under chapter 395 of such suspension action. A suspension

under _this subparagraph nust remain in effect until the

ost eopat hi ¢ _physici an _denpnstrates conpliance with the

requirenents of this section. |If any judgnments or settlenents

are pending at the tinme of suspension, those judgnents or

settlenments nust be paid in accordance with this section

unl ess otherwi se agreed in witing by the parties. This

paragraph does not abrogate a judgnent debtor's obligation to

satisfy the entire anmpunt of any judgnent.

(d) The sworn statenent required by paragraph (a) or

paradgraph (b) nust include the follow ng declaration: "Under

penalties of perjury, | declare that | have read the foregoing

statenent _and that the facts stated in it are true." The

decl aration nust be printed or typed at the end of the

statenent _and above the signature of the osteopathic physician

nmeki ng the declaration. An osteopathic physician who know ngly

makes a false declaration under this paragraph, in addition to

bei ng subject to discipline as otherwi se authorized by this

chapter, commits the crine of perjury by false witten

declaration, a felony of the third degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084.

(e) An osteopathic physician who fails to tinely file

a_statenent required by paragraph (a) or paradraph (b) or the

notice required by paragraph (c) commits a m sdeneanor of the

first degree, punishable as provided in s. 775.082 or s.

775. 083.

(5) The requirenents of subsections (1), (2), and (3)
do not apply to:

(a) Any person licensed under this chapter who
practices medici ne exclusively as an officer, enployee, or
agent of the Federal Government or of the state or its

27
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agencies or its subdivisions. For the purposes of this
subsection, an agent of the state, its agencies, or its
subdi visions is a person who is eligible for coverage under
any self-insurance or insurance program authorized by the
provi sions of s. 768.28(16).

(b) Any person whose |icense has becone inactive under
this chapter and who is not practicing nedicine in this state.
Any person applying for reactivation of a |icense nust show
either that such licensee maintained tail insurance coverage
that provided liability coverage for incidents that occurred
on or after January 1, 1987, or the initial date of licensure
in this state, whichever is later, and incidents that occurred
before the date on which the |Iicense becane inactive; or such
licensee nust subnit an affidavit stating that such |licensee
has no unsatisfied nedical mal practice judgnments or
settlenents at the tinme of application for reactivation.

(c) Any person holding a linmted |icense pursuant to
s. 459.0075 and practicing under the scope of such linmted
l'icense.

(d) Any person licensed or certified under this
chapter who practices only in conjunction with his or her
teaching duties at a coll ege of osteopathic nmedicine. Such
person may engage in the practice of osteopathic nedicine to
the extent that such practice is incidental to and a necessary
part of duties in connection with the teaching position in the
col | ege of osteopathic nedicine.

(e) Any person holding an active |icense under this
chapter who is not practicing osteopathic nmedicine in this
state. |If such person initiates or resunes any practice of
osteopathic nmedicine in this state, he or she nmust notify the
departnment of such activity and fulfill the financia

28
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responsibility requirenments of this section before resum ng
the practice of osteopathic nmedicine in this state.

(f) Any person holding an active |icense under this
chapter who neets all of the following criteria:

1. The licensee has held an active |icense to practice
in this state or another state or sone conbination thereof for
nore than 15 years.

2. The licensee has either retired fromthe practice
of osteopathic nmedicine or maintains a part-tinme practice of
ost eopat hi ¢ nmedi ci ne of no nore than 1,000 patient contact
hours per year.

3. The licensee has had no nore than two clains for
medi cal mal practice resulting in an indemity exceeding
$25,000 within the previous 5-year period.

4. The licensee has not been convicted of, or pled
guilty or nolo contendere to, any crimnal violation specified
in this chapter or the practice act of any other state.

5. The licensee has not been subject within the | ast
10 years of practice to license revocation or suspension for
any period of tinme, probation for a period of 3 years or
I onger, or a fine of $500 or nore for a violation of this
chapter or the nmedical practice act of another jurisdiction
The regul atory agency's acceptance of an osteopathic
physi cian's relinquishment of a |license, stipulation, consent
order, or other settlenent, offered in response to or in
anticipation of the filing of administrative charges agai nst
the osteopathic physician's |license, constitutes action
agai nst the physician's |license for the purposes of this

par agr aph.

29
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6. The licensee has submtted a form supplying
necessary information as required by the departnment and an
affidavit affirm ng conpliance with this paragraph.

7. The licensee must submit biennially to the
departnment a certification stating conpliance with this
par agraph. The |icensee nmust, upon request, denonstrate to the
departnent information verifying conpliance with this

par agr aph.

A licensee who neets the requirenents of this paragraph nust
post notice in the formof a sign promnently displayed in the
reception area and clearly noticeable by all patients or
provide a witten statenent to any person to whom nedi ca
services are being provided. The sign or statement nust read
as follows: "Under Florida |aw, osteopathic physicians are
generally required to carry nedical nmal practice insurance or
ot herwi se denonstrate financial responsibility to cover
potential clains for nedical mal practice. However, certain
part-tinme osteopathic physicians who neet state requirenents
are exenpt fromthe financial responsibility |aw. YOUR
OSTEOPATHI C PHYSI Cl AN MEETS THESE REQUI REMENTS AND HAS DECI DED
NOT TO CARRY MEDI CAL MALPRACTI CE | NSURANCE. This notice is
provi ded pursuant to Florida | aw."

” "y : : I :

(6)3+ Upon the entry of an adverse final judgnent
arising froma nedical malpractice arbitration award, froma
clai m of nedical mal practice either in contract or tort, or
fromnonconpliance with the terns of a settlenment agreenent
arising froma claimof nedical malpractice either in contract
or tort, a licensee who does not qualify for an exenption from

30
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the financial responsibility requirenments under section (5)
the—+H-eensee shall pay the judgnent creditor at |east the

| esser of the entire ampunt of the judgnment with all accrued

interest or either $100,000, if the osteopathic physician is
licensed pursuant to this chapter but does not maintain
hospital staff privileges, or $250,000, if the osteopathic
physician is |icensed pursuant to this chapter and maintains
hospital staff privileges, within 30 68 days after the date
such judgnment becane final and subject to execution, unless
otherwise nmutually agreed to in witing by the parties. Such
adverse final judgnent shall include any cross-claim
counterclaim or claimfor indemity or contribution arising

fromthe claimof nedical malpractice. This section does not

abrogate a licensee's obligation to satisfy the entire anpunt

of any judgnent, arbitration award, or other court order

(a) Upon notification of the existence of an
unsati sfied judgnment or paynment pursuant to this subsection
subparagraph, the departnment shall notify the |icensee by
certified mail that he or she shall be subject to disciplinary
action unless, within 30 days fromthe date of mailing, the
i censee either:

l.a— Shows proof that the unsatisfied judgnment has
been paid in the amount specified in this subsection
subparagraph; of

2.~ Furnishes the departnment with a copy of a tinely
filed notice of appeal and either:

a. - A copy of a supersedeas bond properly posted in
the amount required by |law, or

b.+3> An order froma court of conpetent jurisdiction
stayi ng execution on the final judgnent, pending disposition
of the appeal
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(b)2~ The Departnent of Health shall issue an
energency order suspending the license of any |icensee who,
after 30 days following the mailing reeeipt of a notice from
the Departnent of Health, has failed to: satisfy a nedical

mal practi ce clai magainst himor her in accordance with this

subsection; furnish the Departnment of Health a copy of a
timely filed notice of appeal; furnish the Departnent of
Heal th a copy of a supersedeas bond properly posted in the
anount required by law, or furnish the Departnent of Health an
order froma court of conpetent jurisdiction staying execution
on the final judgment pending disposition of the appeal

(c)3— Upon the next neeting of the probable cause
panel of the board followi ng 30 days after the date of mailing
the notice of disciplinary action to the |icensee, the pane
shall make a determnination of whether probable cause exists to
take di sciplinary action against the |icensee pursuant to

par agr aph (a) subparagraph—=t.
(d)4— |If the board deternines that the factua

requi renents of this subsection subparagraph—3— are net, it

shall take disciplinary action as it deens appropriate against

the licensee. Such disciplinary action shall include, at a

m ni mum probation of the license with the restriction that
the licensee nmust nake paynents to the judgnent creditor on a
schedul e determ ned by the board to be reasonable and within
the financial capability of the osteopathic physician

Not wi t hst andi ng any ot her disciplinary penalty inposed, the

di sciplinary penalty may include suspension of the |icense for
a period not to exceed 5 years. |In the event that an
agreenent to satisfy a judgnment has been net, the board shal

renmove any restriction on the |icense.
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1 (e) This subsection does not apply to a |licensee whose
2| nedical malpractice judgnent or settlenent is to be paid

3| pursuant to a licensee's professional liability insurance
4| coverage that is naintained in accordance with paragraph
5|(1)(b) or paragraph (2)(b).

6 5—FheH-eensee—has——conptetedaformsuppbyng

7| peeessary—information—as—requiredbythedepartrent—

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22| physteians—whotat—teo—satistyadversefudgrents—arising—trom
23| etatmms—eof—wedical—walpractice—TFhis—notieets—provided

24| pursvant—toHorida—taw—

25 (7) 66> Any deceptive, untrue, or fraudul ent

26| representation by the |icensee with respect to any provision
27| of this section shall result in permanent disqualification
28| from any exenption to nmandated financial responsibility as
29| provided in this section and shall constitute grounds for
30| disciplinary action under s. 459.015.
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1 (8)6A Any licensee who relies on any exenption from
2| the financial responsibility requirement shall notify the

3| departnent in witing of any change of circunstance regarding
4| his or her qualifications for such exenption and shal

5| denonstrate that he or she is in conpliance with the

6| requirenments of this section.

7 (9Y68> If a physician is eitther a resident physician
8| assistant resident physician, or intern in an approved

9| postgraduate training program as defined by the board's

10| rules, and is supervised by a physician who is participating
11| in the Florida Birth-Rel ated Neurol ogical Injury Conpensation
12| Pl an, such resident physician, assistant resident physician,
13| or intern is deenmed to be a participating physician wthout
14| the paynent of the assessment set forth in s. 766.314(4).

15 (10) The Departnent of Health shall verify that the
16| Licensee has the required financial responsibility in

17| accordance with subsections (1) and (2) before a license is
18| granted or renewed.
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1| Hronetal—responsibityrequirerents—inparagraphs—{H(b——and

2 | 2Hh—

3 (11) 38 The board shall adopt rules to inplenent the

4| provisions of this section.

5 Section 3. This act shall take effect upon becomng a

6| | aw.

7

8 R S I R R S I R I

9 SENATE SUMVARY

10 Revi ses the requirenments for physicians and osteopathic
Physicians with respect to mailntaining professiona

11 iability insurance. Requires that the Departnent of
Heal th be notified of insurance coverage, an escrow

12 account, or a letter of credit. Provides for license
suspension followi ng the term nation of insurance

13 coverage, an escrow account, or a letter of credit.
Provides crimnal penalties. Requires that an adverse

14 final judgnent be satisfied within a specified period.
Provi des rul emaki ng authority to the Board of Medicine

15 and the Board of Osteopathic Medicine. (See bill for
details.)
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