F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 419 2006
1 A bill to be entitled
2 An act relating to increasing conpetition in procurenent
3 of commodities and contractual services; anmending s.
4 287.001, F.S.; providing additional |egislative intent;
5 amending s. 287.012, F.S.; revising definitions; anendi ng
6 s. 287.032, F.S.; specifying maxi m zing conpetition as an
7 addi ti onal purpose of the Departnent of Managenent
8 Services in purchasing cormodities and contract ual
9 services; anmending s. 287.057, F.S.; revising provisions
10 for procurenent of commodities or contractual services;
11 subj ecting certain contractual services and commodities to
12 certain conpetitive-solicitation requirenments; limting
13 the termof contracts, including renewal s and extensions;
14 del eti ng obsol ete provisions; anending ss. 287. 058,
15 394. 457, 402.7305, and 445.024, F.S.; correcting cross-
16 references; providing an effective date.
17
18| Be It Enacted by the Legislature of the State of Florida:
19
20 Section 1. Section 287.001, Florida Statutes, is anmended
21| to read:
22 287.001 Legislative intent.--The Legi sl ature recogni zes
23| that fair and open conpetition is a basic tenet of public
24| procurenment; that such conpetition reduces the appearance and
25| opportunity for favoritismand inspires public confidence that
26| contracts are awarded equitably and econom cally; and that
27| docunentation of the acts taken and effective nonitoring
28| mechani sns are inportant means of curbing any inproprieties and
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29| establishing public confidence in the process by which

30| comodities and contractual services are procured. It is

31| essential to the effective and ethical procurenent of

32| comodities and contractual services that there be a system of
33| uniformprocedures to be utilized by state agencies in managi ng
34| and procuring commodities and contractual services; that

35| detailed justification of agency decisions in the procurenent of
36| commodities and contractual services be maintained; and that

37| adherence by the agency and the vendor to specific ethica

38| considerations be required. It is also the intent of the

39| Legislature that all future changes to | aw affecting outsourcing

40| and procurenent of commodities and contractual services be made

41| in this chapter.

42 Section 2. Subsections (1) and (9) of section 287.012,
43| Florida Statutes, are amended to read:

44 287.012 Definitions.--As used in this part, the term
45 (1) "Agency" neans any of the various state officers,

46| departnents, boards, comm ssions, divisions, bureaus, and

47| councils and any other unit of organization, however designated,
48| of the executive branch of state governnent. "Agency" does not
49| include the university and coll ege boards of trustees or the

50| state universities and colleges. Notw thstandi ng the excl usion

51| of university and coll ege boards of trustees and state

52| wuniversities and colleges fromthe definition of the term

53| "agency," it is the intent of the Legislature that university

54| and col |l ege boards of trustees and state universities and

55| colleges act in the spirit of chapter 287 and use the provisions
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56| of chapter 287 as a guide in purchasing commodities and

57| services.

58 (9) "Contractual service" nmeans the rendering by a

59 contractor of its tine and effort rather than the furnishing of
60| specific commpdities. The termapplies only to those services
61| rendered by individuals and firns who are independent

62| contractors, and such services may include, but are not limted
63| to, evaluations; consultations; maintenance; accounting;

64| security; managenent systens; nmanagenent consulting; educati onal
65| training progranms; research and devel opnent studies or reports
66| on the findings of consultants engaged thereunder; and

67| professional, technical, and social services. "Contractua

68| service" does not include any contract for the furnishing of

69| Ilabor or materials for the construction, renovation, repair,

70| nodification, or denolition of any facility, building, portion
71| of building, utility, park, parking lot, or structure or other
72| inprovenent to real property entered into pursuant to chapter

73| 255 and rul es adopted thereunder. A contract in which an agency,

74| in exchange for revenue, authorizes a vendor to use governnental

75| authority or property for the purpose of selling any good or

76| service to any person shall be considered to be the procurenent

77| of a contractual service and awarded on a conpetitive basis

78| based on the purchasi ng category of such contract, which

79| category shall be determ ned by the total revenue estinated to

80| be received by the contractor under the contract.
81 Section 3. Section 287.032, Florida Statutes, is anended
82| to read:
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83 287.032 Purpose of departnent.--1t shall be the purpose of
84| the departnment et Managerent—Services:
85 (1) To pronote optiml conpetition, efficiency, econony,

86| and the conservation of energy and to effect coordination in the
87| purchase of conmmodities and contractual services for the state.
88 (2) To provide uniformcomodity and contractual service
89| procurenment policies, rules, procedures, and forns for use by

90| agencies and eligible users, and to assist agencies with

91| specific procurenents or conduct specific procurenents on behal f

92| of agencies, in an efficient and cost-effective manner, with

93| optiml conpetition.

94 (3) To procure and distribute federal surplus tangible

95| personal property allocated to the state by the Federal

96| Governnent.

97 Section 4. Subsections (5), (14), and (25) of section

98| 287.057, Florida Statutes, are amended to read:

99 287.057 Procurenment of commodities or contractual

100| services. --

101 (5) Wien the purchase price of commobdities or contractual
102| services exceeds the threshold amount provided in s. 287.017 for
103| CATEGORY TWO, no purchase of commodities or contractual services
104| may be nmade w thout receiving conpetitive seal ed bids,

105| conpetitive seal ed proposals, or conpetitive sealed replies

106| unl ess:

107 (a) The agency head determines in witing that an

108| immedi ate danger to the public health, safety, or welfare or

109| other substantial loss to the state requires energency action.

110| After the agency head nakes such a witten determ nation, the
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111| agency may proceed with the procurenent of comodities or
112| contractual services necessitated by the i medi ate danger,
113| without receiving conpetitive seal ed bids, conpetitive seal ed
114| proposals, or conpetitive sealed replies. However, such
115| energency procurenent shall be nade by obtaining pricing
116 information fromat |east two prospective vendors, which nust be
117| retained in the contract file, unless the agency determnes in
118| witing that the tine required to obtain pricing information
119| wll increase the i medi ate danger to the public health, safety,
120| or welfare or other substantial loss to the state. The agency
121| shall furnish copies of all witten determ nations certified
122| wunder oath and any ot her docunents relating to the energency
123| action to the departnent. A copy of the statenent shall be
124| furnished to the Chief Financial Oficer with the voucher
125| authorizing paynent. The individual purchase of personal
126| clothing, shelter, or supplies which are needed on an energency
127| basis to avoid institutionalization or placenent in a nore
128| restrictive setting is an energency for the purposes of this
129| paragraph, and the filing with the departnment of such statenent
130| is not required in such circunstances. In the case of the
131| energency purchase of insurance, the period of coverage of such
132| insurance shall not exceed a period of 30 days, and all such
133| energency purchases shall be reported to the departnent.
134 (b) The purchase is made by an agency froma state term
135| contract procured, pursuant to this section, by the departnent
136| or by an agency, after receiving approval fromthe departnent,
137| froma contract procured, pursuant to subsection (1), subsection
138| (2), or subsection (3), by another agency.
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139 (c) Commodities or contractual services avail able only
140| froma single source may be excepted fromthe conpetitive-

141| solicitation requirenents. Wen an agency believes that

142| commodities or contractual services are available only froma
143| single source, the agency shall electronically post, in a form

144| prescribed by the departnent, a description of the commodities

145| or contractual services sought for a period of at least 7

146| business days. The description nust include a request that

147| prospective vendors provide information regarding their ability
148| to supply the commodities or contractual services described. If
149 it is determined in witing by the agency, after review ng any
150| information received from prospective vendors, that the

151| commodities or contractual services are available only froma
152| single source, the agency shall:

153 1. Provide notice, in a formprescribed by the departnent,

154 of its intended decision to enter a single-source purchase

155| contract in the manner specified in s. 120.57(3), if the anount

156| of the contract does not exceed the threshold anmount provided in

157 s. 287.017 for CATEGORY FOUR

158 2. Request approval fromthe departnment for the single-

159| source purchase, if the anpbunt of the contract exceeds the

160| threshold anount provided in s. 287.017 for CATEGORY FOUR. The

161| agency shall initiate its request for approval in a form

162| prescribed by the departnent, which request may be

163| electronically transmtted. The failure of the departnent to

164| approve or disapprove the agency's request for approval within

165| 21 days after receiving such request shall constitute prior

166| approval of the departnent. If the departnment approves the
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167| agency's request, the agency shall provide notice of its

168| intended decision to enter a single-source contract in the

169| nmanner specified in s. 120.57(3).

170 (d) When it is in the best interest of the state, the

171| secretary of the departnment or his or her designee nay authorize
172| the Suppert—Pregram-te purchase of insurance by negotiation, but
173| such purchase shall be nade only under conditions nost favorable
174 to the public interest.

175
176
177
178
179
180| taking into consideration the needs of the client. Prescriptive
181 o . . 1 o ’ Les.
182| orthotics—and-wheelchairs—For purchases nade pursuant—to-this
183| paragraph—state-agencies—shallannually file with the

184| department—a-descriptionof the purchases—and nethods of

185| procurenent—
186 (e)H> The follow ng contractual services and commodities

187| are not subject to the conpetitive-solicitation requirenents of

188| this section:

189 1. Artistic services.

190 2. Academ c programrevi ews.

191 3. Lectures by individuals.

192 4 Auditi-ng-—services—

193 4.5~ Legal services, including attorney, paralegal, expert

194| witness, appraisal, or nediator services.
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201
202
203
204
205
206
207
208
209
210
211
212
213
214
215
216
217
218
219
220
221
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5.42- Contracts entered into pursuant to s. 337.11.
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222 6. 33—~ Services or commodities provided by governnental
223| agenci es.

224 14— Noter—education—activi-ties of the Departimentof State
925 . . - o
226
227
228
229
230 7. 9> Continuing education events or prograns that are

231| offered to the general public and for which fees have been

232| collected that pay all expenses associated with the event or
233| program are—exenpt—fromreguiremrentsfor conpetitive

234| seolH<citation.

235 (14)(a) Contracts for commodities or contractual services
236| may be renewed for a period that may not exceed 3 years er—the
237 termol-the original—contract—whichever period s tonger.

238| Renewal of a contract for commodities or contractual services
239| shall be in witing and shall be subject to the sane terns and
240| conditions set forth in the initial contract. If the commodity
241| or contractual service is purchased as a result of the

242| solicitation of bids, proposals, or replies, the price of the
243| commodity or contractual service to be renewed shall be

244| specified in the bid, proposal, or reply. A renewal contract may
245| not include any conpensation for costs associated with the

246| renewal. Renewal s shall be contingent upon satisfactory

247| performance eval uations by the agency and subject to the

248| availability of funds. Exceptional purchase contracts pursuant

249| to paragraphs (5)(a) and (c) may not be renewed.
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250 (b) The termof a contract shall not exceed 5 years,

251| including any extensions and renewal periods. Netw-thstanding
252 | paragraph{(a)—the Departrment—of Children—and Famly Services
253 may—enterinto-agreenents,—hotto-exceed 20 years—w-th-a
254 . L d g _ design . : :
255 . . :

256
257
258
259

260| the state isauthorized to enterinto alease-purchaseagreenent
261| forthe forensictreatmentfacitity— This paragraphexpiresJuly
262| 1,—2006—
263 {25y —For the 2005-2006 fiscal—year—only—notw-thstanding
264| any—speciitiecprovisionof this chapteror chapter 255to the
265 : . .
266
267
268
269
270 beds—at More Haven Correctional—Facibty—to-house nedium
271 : o .
272
273
o7al & | . . . | focilit] I
275 gnf] ng Lsition ng
276
277 ; ; ;
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279
280
281
282
283
284 July—1,2006-
285 Section 5. Subsection (5) of section 287.058, Florida
286| Statutes, is anended to read:
287 287.058 Contract docunent. --
288 (5 Unless otherwi se provided in the General
289| Appropriations Act or the substantive bill inplenenting the

290| General Appropriations Act, the Chief Financial Oficer my
291| waive the requirenents of this section for services which are
292| included in s. 287.057(5) (e) -

293 Section 6. Subsection (3) of section 394.457, Florida
294| Statutes, is anended to read:

295 394. 457 (Operation and adm nistration.--

296 (3) POANER TO CONTRACT. -- The departnent may contract to

297| provide, and be provided with, services and facilities in order
298| to carry out its responsibilities under this part with the

299| follow ng agencies: public and private hospitals; receiving and
300 treatnent facilities; clinics; |aboratories; departnents,

301| divisions, and other units of state governnent; the state

302| colleges and universities; the community colleges; private

303| colleges and universities; counties, nunicipalities, and any

304| other governnental unit, including facilities of the United

305| States Government; and any other public or private entity which
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306| provides or needs facilities or services. Baker Act funds for
307 comunity inpatient, crisis stabilization, short-term

308| residential treatnent, and screening services nust be allocated
309| to each county pursuant to the departnment's funding allocation
310| nethodol ogy. Notw thstandi ng the provisions of s.

311| 287.057(5)(e)fH), contracts for conmunity-based Baker Act

312| services for inpatient, crisis stabilization, short-term

313| residential treatnment, and screening provided under this part,
314| other than those with other units of governnent, to be provided
315 for the departnent nust be awarded using conpetitive seal ed bids
316| when the county comm ssion of the county receiving the services
317| mekes a request to the departnent's district office by January
318| 15 of the contracting year. The district shall not enter into a
319| conpetitively bid contract under this provision if such action
320 wll result in increases of state or |ocal expenditures for

321| Baker Act services within the district. Contracts for these

322| Baker Act services using conpetitive sealed bids will be

323| effective for 3 years. Services contracted for by the departnent
324 may be reinbursed by the state at a rate up to 100 percent. The
325| departnent shall adopt rules establishing m ninum standards for
326| such contracted services and facilities and shall make periodic
327| audits and inspections to assure that the contracted services

328| are provided and neet the standards of the departnent.

329 Section 7. Paragraph (a) of subsection (2) of section

330| 402.7305, Florida Statutes, is anended to read:

331 402. 7305 Departnment of Children and Fam |y Services;

332| procurenent of contractual services; contract managenent.--

333 (2) PROCUREMENT OF COWMODI TI ES AND CONTRACTUAL SERVI CES. - -
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334 (a) Notwi thstanding s. 287.057(5)(e) 6. 33—, whenever the
335| department intends to contract wth a public postsecondary

336| institution to provide a service, the departnent nust allow all
337| public postsecondary institutions in this state that are

338| accredited by the Southern Association of Colleges and School s
339| to bid on the contract. Thereafter, notw thstandi ng any ot her
340 provision to the contrary, if a public postsecondary institution
341| intends to subcontract for any service awarded in the contract,
342| the subcontracted service nust be procured by conpetitive

343| procedures.

344 Section 8. Paragraph (c) of subsection (5) of section
345| 445.024, Florida Statutes, is anmended to read:

346 445. 024 Work requirenents. --

347 (5) USE OF CONTRACTS. - - Regi onal workforce boards shal

348| provide work activities, training, and other services, as

349| appropriate, through contracts. In contracting for work

350| activities, training, or services, the follow ng appli es:

351 (c) Notwi thstanding the exenption fromthe conpetitive
352| sealed bid requirenents provided in s. 287.057(5)(e)H- for
353| certain contractual services, each contract awarded under this
354| chapter nust be awarded on the basis of a conpetitive seal ed
355 bid, except for a contract with a governnental entity as

356| deternmined by the regional workforce board.

357 Section 9. This act shall take effect July 1, 2006.
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