Fl orida Senate - 2006 SB 446
By Senators Canpbell and Ml er

32-353-06

1 A Dbill to be entitled

2 An act relating to criminal use of persona

3 i dentification; anending s. 817.568, F.S.

4 providing that it is a third-degree felony to

5 willfully and w thout authorization disclose,

6 sell, or transfer, or attenpt to disclose,

7 sell, or transfer, personal identification

8 i nformati on concerning an individual, including

9 informati on sent to a foreign country, without

10 first obtaining the consent of the individual

11 providing crimnal penalties; providing that a

12 violation of s. 817.568, F.S., is a deceptive

13 and unfair trade practice and a violation of

14 part Il of ch. 501, F.S.; providing civi

15 penal ties; providing that the renedies are

16 curmul ati ve and not excl usive; providing an

17 effective date.

18

19| Be It Enacted by the Legislature of the State of Florida:
20
21 Section 1. Section 817.568, Florida Statutes, is
22| anended to read:
23 817.568 Crimnal use of personal identification
24| information.--
25 (1) As used in this section, the term
26 (a) "Access device" neans any card, plate, code
27| account nunber, electronic serial nunber, nobile
28| identification nunber, personal identification nunber, or
29| other tel ecomrunications service, equipnent, or instrunment
30| identifier, or other means of account access that can be used,
31| alone or in conjunction with another access device, to obtain
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noney, goods, services, or any other thing of value, or that
can be used to initiate a transfer of funds, other than a
transfer originated solely by paper instrument.

(b) "Authorization" nmeans enpowernent, perm ssion, or
conpet ence to act.

(c) "Harass" neans to engage in conduct directed at a
specific person that is intended to cause substantia
enotional distress to such person and serves no legitimte
pur pose. "Harass" does not nmean to use personal identification
informati on for accepted commercial purposes. The term does
not include constitutionally protected conduct such as
organi zed protests or the use of personal identification
i nformati on for accepted commerci al purposes.

(d) "Individual" neans a single human bei ng and does
not nmean a firm association of individuals, corporation,
partnership, joint venture, sole proprietorship, or any other
entity.

(e) "Person" neans a "person" as defined in s.
1.01(3).

(f) "Personal identification information" neans any
name or numnber that may be used, alone or in conjunction with
any other information, to identify a specific individual
i ncl udi ng any:

1. Name, postal or electronic mail address, telephone
nunber, social security nunber, date of birth, nmother's nmiden
nane, official state-issued or United States-issued driver's
license or identification nunber, alien registration nunber,
gover nment passport nunber, enployer or taxpayer
i dentification nunber, Medicaid or food stanmp account number,
bank account nunber, credit or debit card nunber, or persona
i dentification nunber or code assigned to the hol der of a
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debit card by the issuer to permt authorized el ectronic use
of such card,;

2. Unique bionetric data, such as fingerprint, voice
print, retina or iris inmage, or other unique physica
representation;

3. Unique electronic identification nunber, address,
or routing code;

4. Medical records;

5. Telecomunication identifying information or access
devi ce; or

6. O her nunber or information that can be used to
access a person's financial resources.

(g) "Counterfeit or fictitious personal identification
i nformati on" neans any counterfeit, fictitious, or fabricated
information in the sinmlitude of the data outlined in
paragraph (f) that, although not truthful or accurate, would
in context |ead a reasonably prudent person to credit its
trut hful ness and accuracy.

(2)(a) Any person who willfully and wi thout
aut horization fraudul ently uses, or possesses with intent to
fraudul ently use, personal identification information
concerning an individual wthout first obtaining that
i ndi vidual's consent, commits the offense of fraudul ent use of
personal identification information, which is a felony of the
third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

(b) Any person who willfully and w thout authorization
fraudul ently uses personal identification information
concerning an individual wthout first obtaining that
i ndi vidual's consent conmits a felony of the second degree,
puni shabl e as provided in s. 775.082, s. 775.083, or s.
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775.084, if the pecuniary benefit, the value of the services
recei ved, the paynent sought to be avoided, or the amount of
the injury or fraud perpetrated is $5,000 or nore or if the
person fraudul ently uses the personal identification
information of 10 or nore individuals, but fewer than 20

i ndi vidual s, without their consent. Notwi thstandi ng any ot her
provi sion of law, the court shall sentence any person
convicted of commtting the of fense described in this
paragraph to a nandatory mni mum sentence of 3 years

i mpri sonment .

(c) Any person who willfully and w thout authorization
fraudul ently uses personal identification information
concerning an individual wthout first obtaining that
i ndi vidual's consent conmits a felony of the first degree,
puni shabl e as provided in s. 775.082, s. 775.083, or s.
775.084, if the pecuniary benefit, the value of the services
recei ved, the paynent sought to be avoided, or the amount of
the injury or fraud perpetrated is $50,000 or nore or if the
person fraudul ently uses the personal identification
information of 20 or nore individuals, but fewer than 30
i ndi vidual s, without their consent. Notwi thstandi ng any ot her
provi sion of |law, the court shall sentence any person
convicted of commtting the of fense described in this
paragraph to a nandatory mni mum sentence of 5 years
i mprisonment. |If the pecuniary benefit, the value of the
servi ces received, the payment sought to be avoided, or the
amount of the injury or fraud perpetrated is $100, 000 or nore,
or if the person fraudulently uses the personal identification
information of 30 or nmore individuals w thout their consent,
notwi t hst andi ng any ot her provision of law, the court shal
sentence any person convicted of comritting the offense
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described in this paragraph to a mandatory m ni num sentence of
10 years' inprisonment.

(3) Neither paragraph (2)(b) nor paragraph (2)(c)
prevents a court frominposing a greater sentence of
i ncarceration as authorized by law. If the m ni mum mandatory
ternms of inprisonnment inposed under paragraph (2)(b) or
par agraph (2)(c) exceed the maxi mum sentences authorized under
S. 775.082, s. 775.084, or the Crimnal Punishnent Code under
chapter 921, the mandatory m ni mum sentence mnust be inposed.
If the mandatory mninmumterns of inprisonment under paragraph
(2)(b) or paragraph (2)(c) are less than the sentence that
could be inmposed under s. 775.082, s. 775.084, or the Crimina
Puni shment Code under chapter 921, the sentence inposed by the
court rmnust include the mandatory m ni mumterm of inprisonnent
as required by paragraph (2)(b) or paragraph (2)(c).

(4) Any person who willfully and w thout authorization
possesses, uses, or attenpts to use personal identification
i nformati on concerning an individual wthout first obtaining
that individual's consent, and who does so for the purpose of
harassi ng that individual, commts the offense of harassnent
by use of personal identification information, which is a
nm sdenmeanor of the first degree, punishable as provided in s.
775.082 or s. 775.083.

(5) |If an offense prohibited under this section was
facilitated or furthered by the use of a public record, as
defined in s. 119.011, the offense is reclassified to the next
hi gher degree as foll ows:

(a) A nmisdeneanor of the first degree is reclassified
as a felony of the third degree.

(b) A felony of the third degree is reclassified as a
felony of the second degree.

5

CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2006 SB 446
32-353-06

(c) A felony of the second degree is reclassified as a

felony of the first degree.

For purposes of sentencing under chapter 921 and incentive
gain-tine eligibility under chapter 944, a felony offense that
is reclassified under this subsection is ranked one |eve
above the ranking under s. 921.0022 of the felony offense
comm tted, and a mni sdeneanor offense that is reclassified
under this subsection is ranked in |evel 2 of the offense
severity ranking chart in s. 921.0022.

(6) Any person who willfully and w thout authorization
fraudul ently uses personal identification information
concerning an individual who is I ess than 18 years of age
wi t hout first obtaining the consent of that individual or of
his or her |egal guardian comrits a felony of the second
degree, punishable as provided in s. 775.082, s. 775.083, or
s. 775.084.

(7) Any person who is in the relationship of parent or
| egal guardi an, or who otherw se exercises custodial authority
over an individual who is |ess than 18 years of age, who
willfully and fraudul ently uses personal identification
i nformati on of that individual commts a felony of the second
degree, punishable as provided in s. 775.082, s. 775.083, or
s. 775.084.

(8)(a) Any person who willfully and fraudul ently uses,
or possesses with intent to fraudulently use, persona
i dentification information concerning a deceased individua
commits the offense of fraudul ent use or possession with
intent to use personal identification information of a
deceased individual, a felony of the third degree, punishable
as provided in s. 775.082, s. 775.083, or s. 775.084.
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(b) Any person who willfully and fraudul ently uses
personal identification informati on concerning a deceased
i ndi vidual conmits a felony of the second degree, punishable
as provided in s. 775.082, s. 775.083, or s. 775.084, if the
pecuni ary benefit, the value of the services received, the
paynment sought to be avoi ded, or the anobunt of injury or fraud
perpetrated is $5,000 or nore, or if the person fraudulently
uses the personal identification information of 10 or nore but
fewer than 20 deceased individuals. Notw thstanding any ot her
provi sion of |aw, the court shall sentence any person
convicted of commtting the of fense described in this
paragraph to a nandatory m ni mum sentence of 3 years
i mpri sonment .

(c) Any person who willfully and fraudul ently uses
personal identification information concerning a deceased
i ndi vidual conmits the of fense of aggravated fraudul ent use of
the personal identification information of nultiple deceased
i ndividuals, a felony of the first degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084, if the
pecuni ary benefit, the value of the services received, the
paynment sought to be avoi ded, or the anpunt of injury or fraud
perpetrated is $50,000 or nore, or if the person fraudulently
uses the personal identification information of 20 or nore but
fewer than 30 deceased individuals. Notw thstanding any ot her
provi sion of |law, the court shall sentence any person
convicted of the offense described in this paragraph to a
m ni mrum mandatory sentence of 5 years' inprisonment. If the
pecuni ary benefit, the value of the services received, the
payment sought to be avoided, or the anobunt of the injury or
fraud perpetrated is $100,000 or nore, or if the person
fraudul ently uses the personal identification information of
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30 or nore deceased individuals, notw thstanding any ot her
provi sion of law, the court shall sentence any person
convicted of an offense described in this paragraph to a
mandat ory mi ni mum sentence of 10 years' inprisonment.

(9) Any person who willfully and fraudulently creates
or uses, or possesses wWith intent to fraudulently use,
counterfeit or fictitious personal identification infornmation
concerning a fictitious individual, or concerning a rea
i ndi vidual without first obtaining that real individual's
consent, with intent to use such counterfeit or fictitious
personal identification information for the purpose of
committing or facilitating the comr ssion of a fraud on
anot her person, commits the offense of fraudul ent creation or
use, or possession with intent to fraudulently use,
counterfeit or fictitious personal identification information,
a felony of the third degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084.

(10) Any person who commits an of fense described in
this section and for the purpose of obtaining or using
personal identification information m srepresents hinself or
herself to be a |l aw enforcenment officer; an enpl oyee or
representative of a bank, credit card conpany, credit
counsel i ng conpany, or credit reporting agency; or any person
who wrongfully represents that he or she is seeking to assi st
the victimwith a problemwith the victims credit history
shal | have the offense reclassified as follows:

(a) In the case of a m sdeneanor, the offense is
reclassified as a felony of the third degree.

(b) In the case of a felony of the third degree, the

offense is reclassified as a felony of the second degree.
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(c) In the case of a felony of the second degree, the
offense is reclassified as a felony of the first degree.

(d) In the case of a felony of the first degree or a
felony of the first degree punishable by a term of
i mpri sonment not exceeding life, the offense is reclassified

as a life felony.

For purposes of sentencing under chapter 921, a felony offense
that is reclassified under this subsection is ranked one | eve
above the ranking under s. 921.0022 or s. 921.0023 of the
felony of fense committed, and a mni sdeneanor offense that is
recl assified under this subsection is ranked in level 2 of the
of fense severity ranking chart.

(11) A person who willfully and without authorization

discloses, sells, or transfers, or attenpts to disclose, sell

or _transfer, personal identification information concerning an

individual ., including personal identification infornmation sent

to a foreign country, without first obtaining the consent of

the individual commts the offense of fraudul ent disclosure,

sale, or transfer of personal identification informtion, a

felony of the third degree.

(12) A person who violates this section conmmts a

deceptive and unfair trade practice in violation of part |1 of

chapter 501 and is subject to the penalties and renedi es

provi ded under that chapter, in addition to renedi es otherw se

avai |l abl e for such conduct.

(13) £+ The prosecutor nmay nove the sentencing court
to reduce or suspend the sentence of any person who is
convicted of a violation of this section and who provides
substantial assistance in the identification, arrest, or
conviction of any of that person's acconplices, accessories,

9
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coconspirators, or principals or of any other person engaged

i n fraudul ent possession or use of personal identification

i nformati on. The arresting agency shall be given an
opportunity to be heard in aggravation or mitigation in
reference to any such notion. Upon good cause shown, the
notion may be filed and heard in canmera. The judge hearing the
notion may reduce or suspend the sentence if the judge finds

t hat the defendant rendered such substantial assistance.

(14) 342> This section does not prohibit any lawfully
authorized investigative, protective, or intelligence activity
of a | aw enforcenent agency of this state or any of its
political subdivisions, of any other state or its politica
subdi vi sions, or of the Federal Government or its politica
subdi vi si ons.

(15)3+33(a) In sentencing a defendant convicted of an
of fense under this section, the court may order that the
def endant make restitution under s. 775.089 to any victim of
the offense. In addition to the victinls out-of-pocket costs,
restitution may include paynment of any other costs, including
attorney's fees incurred by the victimin clearing the
victims credit history or credit rating, or any costs
incurred in connection with any civil or admnistrative
proceeding to satisfy any debt, lien, or other obligation of
the victimarising as the result of the actions of the
def endant .

(b) The sentencing court nay issue such orders as are
necessary to correct any public record that contains fal se
informati on given in violation of this section

(16) 44 Prosecutions for violations of this section
may be brought on behalf of the state by any state attorney or
by the statew de prosecutor

10

CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2006 SB 446
32-353-06

1 (17) 345> The Legislature finds that, in the absence of
2| evidence to the contrary, the location where a victimgives or
3| fails to give consent to the use of personal identification
4| information is the county where the victimgenerally resides.
5 (18) 46> Notwithstandi ng any other provision of |aw,
6| venue for the prosecution and trial of violations of this
7| section may be comenced and maintained in any county in which
8| an elenent of the offense occurred, including the county where
9| the victimgenerally resides.
10 (19)+A A prosecution of an offense prohibited under
11| subsection (2), subsection (6), or subsection (7) must be
12| commenced within 3 years after the offense occurred. However,
13| a prosecution may be commenced within 1 year after discovery
14| of the offense by an aggrieved party, or by a person who has a
15| legal duty to represent the aggrieved party and who is not a
16| party to the offense, if such prosecution is comrenced within
17| 5 years after the violation occurred.
18 Section 2. This act shall take effect July 1, 2006
19
20 R S I R R S I R I
21 SENATE SUMVARY
22 Provides that it is a third-degree felony to willfully
and wi t hout authorization disclose, sell, or transfer, or
23 attenpt to disclose, sell, or transfer, persona
identification information concerning an individual
24 i ncluding information sent to a foreign country, without
first obtaining the consent of the individual. Provides
25 crimnal penalties. Provides that a violation of the act
is a deceptive and unfair trade practice. Provides civi
26 penal ties. Provides that the renedies are cunul ati ve and
not excl usive.
27
28
29
30
31
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