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Fl ori da Senate - 2006 SENATOR ANMENDMENT
Bill No. CS for CS for SB 472, 1st Eng.

Bar code 403390

CHAMBER ACTI ON
Senat e House

Senat or Saunders noved the foll owi ng anendrent :

Senate Amendnent (with title anendnment)
On page 23, line 30, through

page 28, line 20, delete those |ines

and insert:
Section 11. Subsections (2), (3), (4), (5, and (7) of
section 744.331, Florida Statutes, are anended to read:
744.331 Procedures to determ ne incapacity.--
(2) ATTORNEY FOR THE ALLEGED | NCAPACI TATED PERSON. - -

(a) VWhen a court appoints an attorney for an alleged

i ncapaci tated person, the court mnmust appoint an attorney who

is included in the attorney registry conpiled pursuant to ss.

27.40 and 27.42 by the circuit's Article V. indigent services

comm ttee. Appointnments nmust be nmade on a rotating basis,

taking into consideration conflicts arising under this

chapter.
(b)t&)r The court shall appoint an attorney for each

person alleged to be incapacitated in all cases involving a
petition for adjudication of incapacity. The alleged
1
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i ncapaci tated person may substitute her or his own attorney
for the attorney appointed by the court.

(c)ftb)y Any attorney representing an all eged
i ncapaci tated person may not serve as guardi an of the alleged
i ncapaci tated person or as counsel for the guardian of the
al l eged i ncapacitated person or the petitioner

(d) Effective January 1, 2007, an attorney seeking to

be appointed by a court for incapacity and gquardi anship

proceedi ngs nust have conpleted a m ni mumof 8 hours of

education in guardianship. A court nmay waive the initia

training requirenment for an attorney who has served as a

court-appointed attorney in incapacity proceedings or _as an

attorney of record for quardians for not |less than 3 years.

(3) EXAM NI NG COW TTEE. - -

(a) Wthin 5 days after a petition for deternination
of incapacity has been filed, the court shall appoint an
exam ning conmttee consisting of three nmenbers. One menber
must be a psychiatrist or other physician. The remaining
nmenbers must be either a psychol ogi st, gerontol ogist, another
psychiatrist, or other physician, a registered nurse, nurse
practitioner, licensed social worker, a person with an
advanced degree in gerontology froman accredited institution
of hi gher education, or other person who by know edge, skill
experience, training, or education may, in the court's
di scretion, advise the court in the formof an expert opinion
One of three menbers of the conmittee nust have know edge of
the type of incapacity alleged in the petition. Unless good
cause is shown, the attending or famly physician may not be
appointed to the committee. If the attending or famly
physician is available for consultation, the conmittee nust
consult with the physician. Menbers of the exam ning
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conmttee may not be related to or associated with one

another, e+ with the petitioner, with counsel for the

petitioner or the proposed guardian, or with the person

alleged to be totally or partially incapacitated. A menber nay
not be enployed by any private or governnental agency that has
custody of, or furnishes, services or subsidies, directly or
indirectly, to the person or the famly of the person alleged
to be incapacitated or for whom a guardi anship is sought. A
petitioner may not serve as a nmenber of the exam ning
conmittee. Menbers of the examining conmittee nust be able to
conmuni cate, either directly or through an interpreter, in the
| anguage that the alleged incapacitated person speaks or to
conmuni cate in a nedi um understandable to the all eged

i ncapacitated person if she or he is able to conmuni cate. The

clerk of the court shall send notice of the appointnment to

each person appointed no |later than 3 days after the court's

appoi nt nent .

(b) A person who has been appointed to serve as a

nenber of an examining conmttee to exani ne an all eged

i ncapaci tated person may not thereafter be appointed as a

guardi an for the person who was the subject of the

exani nati on.

(c) Each person appointed to an exan ning committee

nust file an affidavit with the court stating that he or she

has conpleted the required courses or will do so no |ater than

4 months after his or her initial appointnent. Each vyear, the

chief judge of the circuit nust prepare a list of persons

qualified to be nenbers of the exam ning conmttee.

(d) A nmenber of an exam ning committee nust conplete a

m ni mum of 4 hours of initial training. The person nust

compl ete 2 hours of continuing education during each 2-year
3
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period after the initial training. The initial training and

conti nui ng education program nust be devel oped under the

supervision of the Statewi de Public Guardi anship Ofice, in

consultation with the Florida Conference of Circuit Court

Judges, the Elder Law and Real Property, Probate and Trust Law

sections of The Florida Bar, the Florida State Guardi anship

Associ ation, and the Florida Guardi anshi p Foundation. The

court may waive the initial training requirenent for a person

who has served for not |l ess than 5 yvears on _exani ni ng

committees. |f a person wishes to obtain his or her continuing

education on the Internet or by watching a video course, the

person nust first obtain the approval of the chief judge

before taking an Internet or video course.

(e){tby Each nember of the exami ning comrttee shal
exam ne the person. Each TFhe exam ning comm ttee nenber nust
shatt deternine the all eged incapacitated person's ability to
exerci se those rights specified ins. 744.3215. In addition to
t he exam nation, each #the exani ning comm ttee nenber nust
shat+ have access to, and nay consider, previous exam nations
of the person, including, but not linted to, habilitation
pl ans, school records, and psychol ogi cal and psychosocia
reports voluntarily offered for use by the all eged

i ncapaci tated person. Each nenber of the exanmining committee

must shatH- submit a report within 15 days after appoi ntment.
(f)fe)y The exam nation of the alleged incapacitated
person nust include a conprehensive exani nation, a report of
whi ch shall be filed by each ##he exanining committee nenber as
part of his or her s witten report. The conprehensive
exam nation report should be an essential elenent, but not
necessarily the only element, used in making a capacity and
guar di anshi p deci sion. The conprehensive exam nati on nust
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i nclude, if indicated:
1. A physical exani nation;
2. A mental health exam nation; and

3. A functional assessment.

If any of these three aspects of the exami nation is not
i ndi cated or cannot be acconplished for any reason, the
witten report must explain the reasons for its om ssion

(9) ¢y Each commttee nenber's Fhe—eormttee—s witten

report nust include:

1. To the extent possible, a diagnosis, prognosis, and
recommended course of treatment.

2. An evaluation of the alleged incapacitated person's
ability to retain her or his rights, including, wthout
limtation, the rights to narry; vote; contract; nanage or
di spose of property; have a driver's license; determ ne her or
hi s residence; consent to nmedical treatnent; and make
deci sions affecting her or his social environment.

3. The results of the conprehensive exam nation and
the conmittee nenber's wmenbers— assessnment of information
provided by the attending or fanm |y physician, if any.

4. A description of any matters with respect to which
the person | acks the capacity to exercise rights, the extent
of that incapacity, and the factual basis for the
determ nation that the person | acks that capacity.

5. The nanes of all persons present during the tinme

the comm ttee nenber conducted his or her exam nation. If a

person other than the person who is the subject of the

exam nation supplies answers posed to the all eged

i ncapaci tated person, the report nust include the response and

t he nanme of the person supplyving the answer.
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6.5~ The signature of each—rerber—of the conmittee

nenber and the date and tinme the nenber conducted his or her

exam nati on.

(h{teyr A copy of each committee nmenber's the report
nust be served on the petitioner and on the attorney for the
al | eged i ncapacitated person within 3 days after the report is
filed and at |least 5 days before the hearing on the petition

(4) DISM SSAL OF PETITION.--1f a majority of the

exam ning conmittee nenbers conclude eenetudes that the
al | eged i ncapacitated person is not incapacitated in any

respect, the court shall dismss the petition

—=============== T | T L E AMENDMENT ===============
And the title is anended as fol |l ows:

On page 3, line 26, after the sem col on

i nsert:
providing for dismssal of a petition alleging
i ncapacity based on the reports of the majority

of the commttee nenbers;

6:10 PM  05/03/06 s0472elc-37-s05




