Fl ori da Senate - 2006 SB 472

By Senator Saunders

37-2A- 06
1 A Dbill to be entitled
2 An act relating to guardi anship; anmending s.
3 744.102, F.S.; defining the terns "audit" and
4 "surrogate guardi an"; amending s. 744.1083
5 F.S.; authorizing revocation or suspension of a
6 guardi an's registration; providing that the
7 St at ewi de Public Guardi anship O fice need not
8 review credit and crinminal investigations from
9 a college or university before registering the
10 institution as a professional guardian
11 anending s. 744.301, F.S.; providing that in
12 the event of death, the surviving parent is the
13 sol e natural guardian of a mnor; prohibiting a
14 natural guardian fromusing the property of the
15 ward for the guardian's benefit wi thout a court
16 order; creating s. 744.3025, F.S.; authorizing
17 a court to appoint a guardian ad litemto
18 represent a minor's interest in certain clains
19 that exceed a specified amunt; requiring a
20 court to appoint a guardian ad litemto
21 represent a minor's interest in certain clains
22 that exceed a specified anount; providing that
23 a court need not appoint a guardian ad litem
24 under certain circunstances; requiring a court
25 to award reasonable fees and costs to the
26 guardian ad litem anending s. 744.3031, F.S.
27 increasing the tine an energency tenporary
28 guardi an nmay serve to 90 days; authorizing an
29 extension; requiring an emergency tenporary
30 guardian to file a final report; providing for
31 the contents of the final report; anending s.
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1 744.304, F.S.; specifying the persons who may
2 file a petition for a standby guardi an

3 requiring that notice of the appointnent

4 heari ng be served on the ward's next of Kkin;

5 clarifying when a standby guardi an may assune
6 the duties of guardian; requiring that each

7 st andby guardi an subnit to credit and crim na
8 background checks; anmending s. 744.3115, F.S.

9 provi ding a cross-reference; anending s.

10 744.3145, F.S.; reducing the tinme in which a
11 guardi an nust conpl ete the education courses

12 from1l year to 4 nonths; anmending s. 744.3215,
13 F.S.; providing that an incapacitated person

14 retains the right to receive necessary services
15 and rehabilitation necessary to naxinize the
16 quality of the person's |ife; anmending s.

17 744.331, F.S.; requiring that the court appoint
18 an attorney froma specified registry;

19 requiring attorneys to conplete certain

20 trai ning prograns; providing that a nmenber of
21 the examining conmittee may not be related to
22 or associated with certain persons; prohibiting
23 a person who served on an exam ning conmttee
24 from bei ng appoi nted as the guardi an; requiring
25 each nenber of an examining conmittee to file
26 an affidavit stating that he or she has

27 conpl eted the mandatory training; providing for
28 trai ning prograns; requiring each nmenber to

29 report the tine and date that he or she

30 exam ned the person alleged to be

31 i ncapacitated; providing for an award of
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1 attorney's fees; anending s. 744.341, F.S.

2 requiring the voluntary guardian to include

3 certain information in the annual report;

4 requiring that certain specified information be
5 included in the notice to terminate a voluntary
6 guardi anshi p; anmending s. 744.361, F.S.

7 requiring a professional guardian to ensure

8 that each of his or her wards is personally

9 visited at |least quarterly; providing for the
10 assessnment of certain conditions during the

11 personal visit; anmending s. 744.365, F.S.

12 requiring that the verified inventory include
13 informati on on any trust to which a ward is a
14 beneficiary; amending s. 744.367, F.S.

15 requiring that the annual report of the

16 guardi an be filed on or before April 1 of each
17 year; anmending s. 744.3675, F.S.; requiring

18 that the annual guardi anship plan include

19 information on the mental condition of the
20 war d; providing for an annual guardi anship pl an
21 for wards who are ninors; anending s. 744. 3678,
22 F.S.; providing that property of or a trust
23 benefiting the ward which is not under the
24 control of the guardian is not subject to
25 annual accounting; requiring certain
26 docunent ation for the annual accounting;
27 anending s. 744.3679, F.S.; renoving a
28 provi sion prohibiting the clerk of court from
29 havi ng responsibility for nonitoring or
30 audi ting accounts in certain cases; anending s.
31 744.368, F.S.; requiring that the verified
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1 i nventory and the accountings be audited within
2 a specified time period; anending s. 744.441

3 F.S.; requiring the court to retain oversight

4 for assets of a ward transferred to a trust;

5 creating s. 744.442, F.S.; providing that a

6 guardi an may designhate a surrogate guardian to
7 exercise the powers of the guardian if the

8 guardian is unavailable to act; requiring the

9 surrogate guardian to be a professiona

10 guardi an; providing the procedures to be used
11 i n appoi nting a surrogate guardian; providing
12 the duties of a surrogate guardi an; requiring
13 the guardian to be liable for the acts of the
14 surrogate guardi an; authorizing the guardian to
15 term nate the services of the surrogate

16 guardian by filing a witten notice of the

17 termnation with the court; anending s.

18 744.464, F.S.; removing the state attorney from
19 the list of persons to be served a notice of a
20 hearing on restoration of capacity; renoving a
21 time limtation on the filing of a suggestion
22 of capacity; anmending s. 744.474, F.S.
23 revising the circunstances under which a
24 guardi an may be renoved; providing a rebuttable
25 presunption that certain relatives act in the
26 best interests of the ward; anmending s.
27 744.511, F.S.; providing that a ward who is a
28 m nor need not be served with the final report
29 of a renoved guardi an; anending s. 744.527
30 F.S.; providing that final reports for a
31 deceased ward be filed at a specified tine;
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1 anending s. 744.528, F.S.; providing for a

2 notice of the hearing for objections to a

3 report filed by a guardian; anmendi ng s.

4 744.708, F.S.; requiring a public guardian to

5 ensure that each of his or her wards is

6 personally visited at |east quarterly;

7 provi ding for the assessment of certain

8 conditions during the personal visit; anending

9 s. 765.101, F.S.; redefining the term"health

10 care decision" to include inforned consent for

11 mental health treatnent services; anmending ss.

12 121.091, 121.4501, 709.08, and 744.1085, F.S.

13 conform ng cross-references; reenacting s.

14 117.107(4), F.S., relating to prohibited acts

15 of a notary public, to incorporate the

16 amendnent made to s. 744.3215, F.S., in a

17 reference thereto; providing an effective date.

18

19| Be It Enacted by the Legislature of the State of Florida:
20

21 Section 1. Section 744.102, Florida Statutes, is
22| anended to read:

23 744.102 Definitions.--As used in this chapter, the
24| term

25 (1) "Attorney for the alleged incapacitated person"
26| means an attorney who represents the alleged incapacitated
27| person. The Sueh attorney shall represent the expressed w shes
28| of the alleged incapacitated person to the extent it is

29| consistent with the rules regulating The Florida Bar

30

31
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(2) "Audit" nmeans a systematic review of financia

docunents with adherence to generally accepted auditing

st andards.

(3)€2 "derk" means the clerk or deputy clerk of the
court.

(4) 63> "Corporate guardi an" neans a corporation
authorized to exercise fiduciary or guardi anship powers in
this state and includes a nonprofit corporate guardian

(5)4 "Court" means the circuit court.

(6)€65> "Court nonitor" means a person appointed by the
court under pursuant—te s. 744.107 to provide the court with
i nformati on concerning a ward.

(7) 66> "Estate" neans the property of a ward subject
to administration.

(8)A "Foreign guardi an" neans a guardi an appoi nted
in another state or country.

(9) 68y "Cuardian" neans a person who has been
appoi nted by the court to act on behalf of a ward's person or
property, or both.

(a) "Limted guardi an" neans a guardi an who has been
appoi nted by the court to exercise the legal rights and powers
specifically designated by court order entered after the court
has found that the ward | acks the capacity to do sone, but not
all, of the tasks necessary to care for his or her person or
property, or after the person has voluntarily petitioned for
appoi ntnent of a limited guardian.

(b) "Plenary guardi an" neans a person who has been
appoi nted by the court to exercise all delegable |legal rights
and powers of the ward after the court has found that the ward
| acks the capacity to performall of the tasks necessary to
care for his or her person or property.

6
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(10)£9> "Guardian ad litem neans a person who is
appoi nted by the court having jurisdiction of the guardianship
or a court in which a particular legal matter is pending to
represent a ward in that proceeding.

(11) 48 "CGuardi an advocate" nmeans a person appoi nted
by a witten order of the court to represent a person with
devel opnental disabilities under s. 393.12. As used in this
chapter, the term does not apply to a guardi an advocate
appoi nted for a person deternined i nconpetent to consent to
treat ment under s. 394.4598.

(12) £+ "lIncapacitated person" neans a person who has
been judicially deternmined to | ack the capacity to nanage at
| east some of the property or to neet at |east sone of the
essential health and safety requirenments of the sueh person

(a) To "nmmnage property" neans to take those actions
necessary to obtain, admnister, and dispose of real and
personal property, intangible property, business property,
benefits, and incone.

(b) To "neet essential requirements for health or
safety" neans to take those actions necessary to provide the
health care, food, shelter, clothing, personal hygiene, or
ot her care without which serious and i mm nent physical injury
or illness is nore likely than not to occur

(13) 42 "M nor" nmeans a person under 18 years of age
whose disabilities have not been renoved by nmarriage or
ot herwi se.

(14) 343> "Next of kin" nmeans those persons who woul d
be heirs at |law of the ward or alleged incapacitated person if
the sueh person were deceased and includes the |linea

descendants of the sueh ward or alleged i ncapacitated person

7
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1 (15) 44 "Nonprofit corporate guardi an" neans a

2| nonprofit corporation organized for religious or charitable

3| purposes and existing under the laws of this state.

4 (16) £45> "Preneed guardi an" neans a person naned in a
5| witten declaration to serve as guardian in the event of the
6| incapacity of the declarant as provided in s. 744.3045.

7 (17) 36> "Professional guardi an" nmeans any guardi an

8| who reeeives—or has at any tine recebved—econpensationfor

9| serviees rendered services to three or nore than—two wards as
10| their guardian. A person serving as a guardian for two or nore
11| relatives as defined in s. 744.309(2) is not considered a

12| professional guardian. A public guardian shall be considered a
13| professional guardian for purposes of regul ation, education
14| and registration.

15 (18) 3+~ "Property" neans both real and persona

16| property or any interest in it and anything that may be the
17| subj ect of ownership.

18 (19) 48y " Standby guardi an" neans a person enpower ed
19| to assune the duties of guardi anship upon the death or
20| adjudication of incapacity of the last surviving natural or
21| appoi nted guardi an.
22 (20) "sSurrogate guardi an" nmeans a guardi an designated
23| according to s. 744.442.
24 (219 "Totally incapacitated" neans incapable of
25| exercising any of the rights enunmerated in s. 744.3215(2) and
26| (3).
27 (22) 28 "Ward" neans a person for whom a guardi an has
28| been appoi nt ed.
29 Section 2. Subsections (5) and (10) of section
30| 744.1083, Florida Statutes, are anended to read:
31 744.1083 Professional guardian registration.--
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1 (5) The executive director of the office may deny

2| registration to a professional guardian if the executive

3| director determnes that the guardi an's proposed registration
4| including the guardian's credit or crimnal investigations,

5| indicates that registering the professional guardian would

6| violate any provision of this chapter. If a guardian who is

7| currently registered with the office violates a provision of
8| this chapter, the executive director of the office may suspend
9| or revoke the guardian's registration. If the executive

10| director denies registration to a professional guardian or

11| suspends or revokes a professional guardian's registration

12| the Statew de Public Guardi anship O fice nmust send witten

13| notification of the denial, suspension, or revocation to the
14| chief judge of each judicial circuit in which the guardi an was
15| serving on the day of the office's decision to deny, suspend,
16| or revoke the registration.

17 (10) A state college or university or an independent
18| college or university described in s. 1009.98(3)(a), nmay, but
19| is not required to, register as a professional guardi an under
20| this section. If a state college or university or independent
21| college or university elects to register as a professiona
22| guardi an under this subsection, the requirenents of
23| subsections (3) and (4) subseetien—+{3)} do not apply and the
24| registration must include only the nane, address, and enpl oyer
25| identification nunmber of the registrant.
26 Section 3. Section 744.301, Florida Statutes, is
27| anmended to read:
28 744.301 Natural guardians.--
29 (1) The nother and father jointly are natura
30| guardians of their own children and of their adopted children
31| during mnority. |If one parent dies, the surviving parent

9
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remai ns the sole natural guardian even if he or she the

, , .

remarries. |f the marriage between the parents is dissolved,

t he natural guardi anship bel ongs shatH—beloeng to the parent to
whom t+he custody of the child is awarded. If the parents are

given joint custody, then both shal- continue as natura
guardians. |If the marriage is dissolved and neither the
father nor the nother is given custody of the child, neither
shall act as natural guardian of the child. The nmother of a
child born out of wedlock is the natural guardian of the child
and is entitled to primary residential care and custody of the
child unless a court of conpetent jurisdiction enters an order
stating otherw se.

(2) The natural guardian—er guardi ans are authori zed,
on behalf of any of their mnor children, to:

(a) Settle and consummte a settlenment of any claimor
cause of action accruing to any of their mnor children for
darmages to the person or property of any of said minor
chi l dren;

(b) Collect, receive, manage, and di spose of the
proceeds of any such settl ement;

(c) Collect, receive, nmanage, and di spose of any rea
or personal property distributed froman estate or trust;

(d) Collect, receive, nmanage, and di spose of and neke
el ections regarding the proceeds froma life insurance policy
or annuity contract payable to, or otherw se accruing to the
benefit of, the child; and

(e) Collect, receive, manage, dispose of, and nake

el ections regarding the proceeds of any benefit plan as

10
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defined by s. 710.102, of which the mnor is a beneficiary,

partici pant, or owner,

Wi t hout appoi ntnent, authority, or bond, when the ampunts
received, in the aggregate, do ampurt—inAvelved—in—anyihstance
dees not exceed $15, 000.

(3) Al instrunents executed by a natural guardian for

the benefit of the ward under the powers specified provided
for in subsection (2) shall be binding on the ward. The

natural quardi an may not, wi thout a court order, use the

property of the ward for the guardian's benefit or to satisfy

the guardi an's support obligation to the ward.
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1 b—Yrless—wai-vred—the—ecourt—shal-—awardreasenable

2| fees—andcoststotheguardian—adttemtobe patldout—ofthe
3| gress—preceeds—ofthe settlenent—

4 Section 4. Section 744.3025, Florida Statutes, is

5| created to read

6 744.3025 daims of mnors.--

7 (1)(a) The court may appoint a guardian ad litemto

8| represent the mnor's interest, before approving a settlenent
9| of the minor's portion of the claim in any case in which a
10| minor has a claimfor personal injury, property damage,

11| wonagful death, or other cause of action in which the gross
12| settlenent of the claimexceeds $15, 000.

13 (b) The court shall appoint a guardian ad litemto

14| represent the minor's interest before approving a settl enent
15| of the minor's claim in any case in which the gross

16| settlenment involving a mnor equals or exceeds $50, 000.

17 (c) The appointnent of the guardian ad |litem nust be
18| without the necessity of bond or notice.

19 (d) The duty of the guardian ad litemis to protect
20| the minor's interests as described in the Florida Probate
21| Rul es.
22 (e) A court need not appoint a guardian ad litem for
23| the child if a guardian of the mnor has previously been
24| appointed and that gquardian has no potential adverse interest
25| to the minor. A court may appoint a guardian ad litemif the
26| court believes a gquardian ad litemis necessary to protect the
27| interests of the minor
28 (2) Unless waived, the court shall award reasonable
29| fees and costs to the guardian ad litemto be paid out of the
30| agross proceeds of the settlenent.
31
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1 Section 5. Subsection (3) of section 744.3031, Florida
2| Statutes, is amended, and subsection (8) is added to that

3| section, to read

4 744.3031 Energency tenporary guardi anship. --

5 (3) The authority of an energency tenporary guardi an
6| expires 90 68 days after the date of appointnent or when a

7| guardian is appoi nted, whichever occurs first. The authority
8| of the energency tenporary guardi an may be extended for an

9| additional 90 36 days upon a showi ng that the energency

10| conditions still exist.

11 (8)(a) An energency tenporary guardian shall file a

12| final report no later than 30 days after the expiration of the
13| energency tenporary guardi anship.

14 (b) An energency tenporary guardianship is a guardian
15| for the property. The final report nust consist of a verified
16| inventory of the property, as provided in s. 744.365, as of
17| the date the letters of energency tenporary guardianship were
18| issued, a final accounting that gives a full and correct

19| account of the receipts and disbhursenents of all the property
20| of the ward over which the guardian had control, and a

21| statenment of the property of the ward on hand at the end of
22| the energency tenporary guardi anship. If the energency

23| tenmporary guardi an becones the successor guardi an of the

24| property, the final report nust satisfy the requirenments of
25| the initial quardianship report for the quardian of the

26| property as provided in s. 744.362.

27 (c) If the emergency tenporary guardian is a guardian
28| of the person, the final report nust summarize the activities
29| of the tenporary quardian with regard to residentia

30| placenent, nedical condition, nmental health and rehabilitative
31| services, and the social condition of the ward to the extent

13
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1| of the authority granted to the tenporary guardian in the

2| letters of guardianship. If the emergency tenporary guardian
3| becones the successor guardian of the person, the report nust
4| satisfy the requirenents of the initial report for a guardian
5| of the person as stated in s. 744.362.

6 (d) A copy of the final report of the energency

7| tenporary guardianship shall be served on the successor

8| guardi an and the ward.

9 Section 6. Section 744.304, Florida Statutes, is

10| amended to read:

11 744.304 Standby guardi anship. --

12 (1) Upon a petition by the natural gquardians or a

13| guardi an appointed under s. 744.3021, the court may appoint a
14| standby guardi an of the person or property of a ninor er

15 ; ; ;

16| the—survivnrg—parent—astandby—guardian—ofthe persen—or

17| preperty—of—amnor—ray beappointedbytheeourt. The court
18| may al so appoint an alternate to the guardian to act if the
19| standby guardi an does not serve or ceases to serve after

20| appointnment. Notice of a hearing on the petition nust be

21| served on the parents, natural or adoptive, and on any

22| guardian currently serving unless the notice is waived in

23| witing by themor waived by the court for good cause shown
24| shaH—+reneounce—di-e—or—becoreincapaci-tatedafterthedeath
25| ef—thetast—survivingparent—ofthemnor.

26 (2) Upon petition of a currently serving guardi an, a
27| standby guardi an of the person or property of an incapacitated
28| person nmay be appointed by the court. Notice of the hearing
29| shall be served on the ward's next of Kin.

30 (3) The standby guardian or alternate shall be

31| empowered to assume the duties of guardi anship his—e+—her

14
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1| effiee immediately on the death, renoval, or resignation of

2| the quardian of a minor, or on the death or adjudication of

3| incapacity of the last surviving natural guardi an er—adeptive
4| parent of a minor, or upon the death, renoval, or resignation
5| of the guardian for an adult. The—hewever—suech—a guardi an of
6| the ward's property may not be enpowered to deal with the

7| ward's property, other than to safeguard it, before prierteoe
8| issuance of letters of guardianship. |[If the ward

9| Hneapaecitated—person is over the age of 18 years, the court

10| shall conduct a hearing as provided in s. 744.331 before

11| confirming the appointnment of the standby guardi an, unless the
12| ward has previously been found to be incapacitated.

13 (4) Wthin 20 days after assunption of duties as

14| guardi an, a standby guardi an shall petition for confirmation
15| of appointnment. |If the court finds the standby guardian to be
16| qualified to serve as guardi an under pwrsdvanrt—te ss. 744. 309
17| and 744.312, appointnment of the guardian nust be confirned.

18| Each guardian so confirmed shall file an oath in accordance
19| with s. 744. 347, and shall file a bond__and shall subnmit to a
20| credit and criminal investigation as set forth in s. 744. 3135,
21| if required. Letters of guardianship nmust then be issued in
22| the manner provided in s. 744.345.
23 (5) After the assunption of duties by a standby
24| guardi an, the court shall have jurisdiction over the guardian
25| and the ward.
26 Section 7. Section 744.3115, Florida Statutes, is
27| anmended to read:
28 744.3115 Advance directives for health care.--In each
29| proceeding in which a guardian is appointed under this
30| chapter, the court shall deternine whether the ward, prior to
31| incapacity, has executed any valid advance directive under
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1| pursuant—te chapter 765. |f any sweh advance directive exists,
2| the court shall specify in its order and |letters of

3| guardi anship what authority, if any, the guardi an shal

4| exercise over the surrogate. Pursuant to the grounds listed in
5| s. 765.105, the court, upon its own notion, my, with notice

6| to the surrogate and any other appropriate parties, nodify or
7| revoke the authority of the surrogate to nmake health care

8| decisions for the ward. Eor purposes of this section, the term
9("health care decision" has the sane meaning as in s. 765.101

10 Section 8. Subsection (4) of section 744.3145, Florida
11| Statutes, is anended to read:

12 744.3145 Cuardi an education requirenents. --

13 (4) Each person appointed by the court to be a

14| guardi an nust conplete the required nunber of hours of

15| instruction and education within 4 nonths +—year after his or
16| her appoi ntnent as guardi an. The instruction and education

17| must be conpleted through a course approved by the chief judge
18| of the circuit court and taught by a court-approved

19| organi zation. Court-approved organi zati ons may incl ude, but
20| are not limted to, conmunity or junior colleges, guardianship
21| organi zations, and the local bar association or The Florida
22| Bar.
23 Section 9. Paragraph (i) of subsection (1) and
24| subsection (2) of section 744.3215, Florida Statutes, are
25| anmended to read:
26 744.3215 Rights of persons determ ned incapacitated.--
27 (1) A person who has been deternined to be
28| incapacitated retains the right:
29 (i) To receive necessary services and rehabilitation
30| necessary to maxim ze the quality of life.
31
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1 (2) Rights that may be renpved from a person by an

2| order determning incapacity but not delegated to a guardi an
3| include the right:

4 (a) To marry. If the right to enter into a contract
5| has been renoved, the right to marry is subject to court

6| approval .

7 (b) To vote.

8 (c) To personally apply for government benefits.

9 (d) To have a driver's |license.

10 (e) To travel.

11 (f) To seek or retain enploynent.

12 Section 10. Subsections (2), (3), and (7) of section
13| 744.331, Florida Statutes, are anended to read:

14 744.331 Procedures to deternine incapacity.--

15 (2) ATTORNEY FOR THE ALLEGED | NCAPACI TATED PERSON. - -
16 (a) VWhen a court appoints an attorney for an alleged
17| incapacitated person, the court nust appoint an attorney who
18| is included in the attorney registry conpiled by the circuit's
19| Article V indigent services conmittee. Appointnents nust be
20| made on a rotating basis, taking into consideration conflicts
21| arising under this chapter
22 (b)Ytay The court shall appoint an attorney for each
23| person alleged to be incapacitated in all cases involving a
24| petition for adjudication of incapacity. The alleged
25| incapacitated person may substitute her or his own attorney
26| for the attorney appointed by the court, subject to court
27| approval .
28 (c)éby Any attorney representing an all eged
29| incapacitated person may not serve as guardi an of the all eged
30| incapacitated person or as counsel for the guardian of the
31| alleged incapacitated person or the petitioner

17
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1 (d) Effective January 1, 2007, an attorney seeking to
2| be appointed by a court for incapacity and guardi anship

3| proceedings nust have conpleted a mininmumof 8 hours of

4| education in guardianship. A court may waive the initia

5| training requirenent for an attorney who has served as a

6| court-appointed attorney in incapacity proceedings or as an

7| attorney of record for guardians for not |less than 3 years.

8 (3) EXAM NI NG COWM TTEE. - -

9 (a) Wthin 5 days after a petition for determnination
10| of incapacity has been filed, the court shall appoint an

11| exam ning comittee consisting of three nenbers. One nenber
12| must be a psychiatrist or other physician. The renaining

13| menmbers must be either a psychol ogi st, gerontol ogi st, another
14| psychiatrist, or other physician, a registered nurse, nurse
15| practitioner, licensed social worker, a person with an

16| advanced degree in gerontology froman accredited institution
17| of higher education, or other person who by know edge, skill
18| experience, training, or education may, in the court's

19| discretion, advise the court in the formof an expert opinion_
20| including a professional guardian. One of three menbers of the
21| comittee nmust have know edge of the type of incapacity
22| alleged in the petition. Unless good cause is shown, the
23| attending or fami |y physician nmay not be appointed to the
24| committee. |If the attending or fam |y physician is available
25| for consultation, the committee nust consult with the
26| physician. Menbers of the exanmi ning comrittee nay not be
27| related to or associated with one another_ e+ with the
28| petitioner,_ with counsel for the petitioner or the proposed
29| guardian, or the person alleged to be totally or partially
30| incapacitated. A nenber may not be enployed by any private or
31| governnmental agency that has custody of, or furnishes,

18
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services or subsidies, directly or indirectly, to the person
or the famly of the person alleged to be incapacitated or for
whom a guardi anship is sought. A petitioner nmay not serve as
a menber of the examining conmittee. Menbers of the exani ning
committee nmust be able to conmunicate, either directly or
through an interpreter, in the | anguage that the all eged

i ncapacitated person speaks or to conmunicate in a nedium
under standabl e to the all eged incapacitated person if she or

he is able to communicate. The clerk of the court shall send

notice of the appointnent to each person appointed no |ater

than 3 days after the court's appointnent.

(b) A person who has been appointed to serve as a

nenber _of an exami ning conmmttee to exam ne an all eged

incapaci tated person nmay not thereafter be appointed as a

guardi an for the person who was the subject of the

exani nati on.

(c) FEach person appointed to an _exanining committee

nust file an affidavit with the court stating that he or she

has conpleted the required courses or will do so no later than

4 nmonths after his or her initial appointnent. Each year, the

chief judge of the circuit nust prepare a |list of persons

qualified to be nenbers of the exam ning conm ttee.

(d) A nenber of an examining comrittee nust conplete a

nmni mum of 4 hours of initial training. The person nust

conmplete 2 hours of continuing education during each 2-year

period after the initial training. The initial training and

continui ng educati on program nust be devel oped under the

supervision of the Statew de Public Guardi anship Office, in

consultation with the Florida Conference of Circuit Court

Judges, the Elder Law and Real Property, Probate and Trust Law

sections of The Florida Bar, the Florida State Guardi anship
19
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Associ ation, and the Florida Guardi anshi p Foundation. The

court may waive the initial training requirenent for a person

who has served for not |less than 5 years on_exam ning

committees. |If a person wishes to obtain his or her continuing

education on the Internet or by watching a video course, the

person nust first obtain the approval of the chief judge

before taking an Internet or video course.

(e)fby Each nmenber of the exam ning commttee shal
exam ne the person. Each Fhe exani ning conmmittee nenber nust
shalt determne the alleged incapacitated person's ability to
exercise those rights specified in s. 744.3215. In addition to
t he exam nation, each the exam ning comittee nenber mnust
shal+ have access to, and nmay consider, previous exani nations
of the person, including, but not Iimted to, habilitation
pl ans, school records, and psychol ogi cal and psychosoci a
reports voluntarily offered for use by the alleged

i ncapaci tated person. Each nenber of the exami ning committee

must shab submit a report within 15 days after appointnment.
(f)€ée> The exam nation of the alleged incapacitated

person nust include a conprehensive exam nation, a report of
which shall be filed by the exanm ning comrittee as part of its
written report. The conprehensive exani nation report should be
an essential elenent, but not necessarily the only el enment,
used in making a capacity and guardi anship decision. The
conprehensi ve exam nation nust include, if indicated:

1. A physical exam nation;

2. A nmental health exani nation; and

3. A functional assessnent.

20
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1| I'f any of these three aspects of the exam nation is not

2| indicated or cannot be acconplished for any reason, the

3| witten report nust explain the reasons for its om ssion

4 ()€ The committee's witten report nust include:

5 1. To the extent possible, a diagnhosis, prognosis, and
6| reconmended course of treatnent.

7 2. An evaluation of the alleged incapacitated person's
8| ability to retain her or his rights, including, wthout

9| limtation, the rights to marry; vote; contract; manage or

10| di spose of property; have a driver's license; determ ne her or
11| his residence; consent to nedical treatnment; and make

12| decisions affecting her or his social environment.

13 3. The results of the conprehensive exam nation and

14| the comm ttee nmenbers' assessnment of information provided by
15| the attending or fam |y physician, if any.

16 4. A description of any matters with respect to which
17| the person |acks the capacity to exercise rights, the extent
18| of that incapacity, and the factual basis for the

19| determ nation that the person | acks that capacity.

20 5. The nanes of all persons present during the tine

21| the conmittee nenber conducted his or her examination. If a

22| person other than the person who is the subject of the

23| exam nation supplies answers posed to the alleged

24| incapacitated person, the report nmust include the response and
25| the nane of the person supplying the answer.

26 6.5~ The signature of each nmenber of the comrittee and
27| the date and tinme each nmenber conducted his or her

28| exami nati on.

29 (h)éey> A copy of the report nust be served on the

30| petitioner and on the attorney for the alleged incapacitated
31
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1| person within 3 days after the report is filed and at |east 5
2| days before the hearing on the petition

3 (7) FEES.--

4 (a) The exam ning comm ttee and any attorney appointed
5| under subsection (2) are entitled to reasonable fees to be

6| determ ned by the court.

7 (b) The fees awarded under paragraph (a) shall be paid
8| by the guardian fromthe property of the ward or, if the ward
9| is indigent, by the state. The state shall have a creditor's
10| cl ai m agai nst the guardi anshi p property for any anmounts paid
11| under this section. The state may file its claimw thin 90

12| days after the entry of an order awarding attorney ad litem
13| fees. If the state does not file its claimwi thin the 90-day
14| period, the state is thereafter barred fromasserting the

15| claim Upon petition by the state for payment of the claim

16| the court shall enter an order authorizing i nmedi ate paynent
17| out of the property of the ward. The state shall keep a record
18| of the sueh paynents.

19 (c) If the petition is dismissed, costs and attorney's
20| fees of the proceeding may be assessed agai nst the petitioner
21| if the court finds the petition to have been filed in bad

22| faith.

23 Section 11. Present subsection (4) of section 744.341
24| Florida Statutes, is redesignated as subsection (5) and

25| anended, and a new subsection (4) is added to that section, to
26| read:

27 744.341 Vol untary guardi anship. --

28 (4) A guardian nust include in the annual report filed
29| with the court a certificate froma |licensed physician who

30| examined the ward not nore than 90 days before the annua

31| report is filed with the court. The certificate nmust certify
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1| that the ward is conpetent to understand the nature of the

2| guardi anship and of the ward's authority to delegate powers to
3| the voluntary guardian

4 (54 A voluntary guardi anship nay be term nated by

5| the ward by filing a notice with the court that the voluntary
6| guardianship is term nated. The notice must be acconpani ed by
7| acertificate froma |licensed physician who has exam ned the
8| ward not nore than 30 days before the ward filed the notice

9 with the court. The physician nust certify that the ward is
10| conpetent to understand the inplications of termnating the
11| guardi anship. A copy of the notice and certificate nust be

12| served on all interested persons.

13 Section 12. Subsection (9) is added to section

14| 744.361, Florida Statutes, to read

15 744.361 Powers and duties of guardian. --

16 (9) A professional guardian nust ensure that each of
17| the quardian's wards is personally visited by the guardi an or
18| one of the guardian's professional staff at |east once each
19| calendar quarter. During the personal visit, the guardian or
20| the quardian's professional staff person nust assess:
21 (a) The ward's physical appearance and condition
22 (b) The appropriateness of the ward's current living
23| situation; and
24 (c) The need for any additional services and the
25| necessity for continuation of existing services, taking into
26| consideration all aspects of social, psychol ogical
27| educational, direct service, health, and personal care needs.
28
29| This subsection does not apply to a professional guardian who
30| has been appointed only as guardian of the property.
31
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1 Section 13. Subsection (2) of section 744.365, Florida
2| Statutes, is anended to read:

3 744.365 Verified inventory.--

4 (2) CONTENTS. --The verified inventory nust include the
5| follow ng:

6 (a) Al property of the ward, real and personal, that
7| has cone into the guardi an's possessi on or know edge,

8| including a statenent of all encunbrances, |iens, and other

9| secured clainms on any item any clains against the property,
10| and any cause of action accruing to the ward and any trusts of
11| which the ward is a beneficiary;

12 (b) The location of the real and personal property in
13| sufficient detail so that it nmay be clearly identified or

14| | ocated; and

15 (c) A description of all sources of inconme, including
16| without limtation, social security benefits and pensions.

17 Section 14. Subsections (1) and (3) of section

18| 744.367, Florida Statutes, are anended to read:

19 744.367 Duty to file annual guardi anship report.--
20 (1) Unless the court requires filing on a
21| cal endar-year basis, each guardian of the person shall file
22| with the court an annual guardi anship plan within 90 days
23| after the last day of the anniversary nonth the letters of
24| guardi anship were signed, and the plan nust cover the com ng
25| fiscal year, ending on the last day in such anniversary nonth.
26| If the court requires cal endar-year filing, the guardianship
27| plan nmust be filed on or before April 1 of each year wthin90
28| days—after—the—end—of thecalendar—year.
29 (3) The annual guardi anship report of a guardi an of
30| the property must consist of an annual accounting, and the
31| annual report of a guardian of the person ef—anrinecapacitated

24
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1| persen must consist of an annual guardi anship plan. The annua
2| report shall be served on the ward, unless the ward is a m nor
3| uvrder—the—age—of—14—years or is totally incapacitated, and on
4| the attorney for the ward, if any. The guardi an shall provide
5| a copy to any other person as the court may direct.

6 Section 15. Section 744.3675, Florida Statutes, is

7| amended to read:

8 744.3675 Annual guardi anship plan.--Each guardi an of
9| the person nmust file with the court an annual guardi anship

10| pl an which updates information about the condition of the

11| ward. The annual plan must specify the current needs of the
12| ward and how t hose needs are proposed to be nmet in the coning
13| year.

14 (1) Each plan for an adult ward nust, if applicable
15| incl ude:

16 (a) Information concerning the residence of the ward,
17| i ncl udi ng:

18 1. The ward's address at the tine of filing the plan
19 2. The nanme and address of each place where the ward
20| was maintai ned during the preceding year
21 3. The length of stay of the ward at each place
22 4. A statement of whether the current residentia
23| setting is best suited for the current needs of the ward; and
24 5. Plans for ensuring during the com ng year that the
25| ward is in the best residential setting to neet his or her
26 | needs.
27 (b) Information concerning the nedical and nenta
28| health conditions eenditien and treatnment and rehabilitation
29| needs of the ward, including:
30 1. A resunme of any professional nedical treatnent
31| given to the ward during the precedi ng year

25
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1 2. The report of a physician who exam ned the ward no
2| nore than 90 days before the beginning of the applicable

3| reporting period. The Sueh report nust contain an eval uation
4| of the ward's condition and a statenent of the current |eve

5| of capacity of the ward; and

6 3. The plan for providing prewisten—ef nedical, nenta
7| health, and rehabilitative services in the com ng year

8 (c) Information concerning the social condition of the
9| ward, including:

10 1. The social and personal services currently used

11| uti+zed by the ward;

12 2. The social skills of the ward, including a

13| statement of how well the ward communi cates and maintains

14| interpersonal relationships with others; and

15 3—A—deseription—oftheward-saetivities—at

16 | eemmunication—and—visitation—and

17 3.4— The social needs of the ward.

18 (2) Each plan filed by the legal guardian of a m nor
19| nust include:

20 (a) Information concerning the residence of the m nor
21| incl uding:

22 1. The minor's address at the tine of filing the plan
23| and

24 2.  The name and address of each place where the ninor
25| lived during the preceding year

26 (b) Informmtion concerning the nedical and nenta

27| health conditions and treatnent and rehabilitation needs of
28| the mnor, including:

29 1. A resune of any professional nedical treatnent

30| given to the minor during the preceding year

31
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1 2. A report fromthe physician who exam ned the ninor
2| no nore than 180 days before the beginning of the applicable
3| reporting period which contains an evaluation of the ninor's
4| physical and nental conditions; and

5 3. The plan for providing nedical services in the

6| coming year.

7 (c) Information concerning the education of the m nor
8| incl udi ng:

9 1. A summary of the school progress report;

10 2. The social developnment of the minor, including a
11| statenment of how well the ninor conmmuni cates and maintains
12| interpersonal relationships with others; and

13 3. The social needs of the ninor

14 (3)€62 Each plan for an adult ward nust address the
15| issue of restoration of rights to the ward and incl ude:

16 (a) A sunmary of activities during the precedi ng year
17| which were designed to enhance +nerease the capacity of the
18| ward;

19 (b) A statenment of whether the ward can have any

20| rights restored; and

21 (c) A statenment of whether restoration of any rights
22| will be sought.

23 (4) 63> The court, in its discretion, my require

24| reexanmi nation of the ward by a physician at any tine.

25 Section 16. Subsections (2) and (3) of section

26| 744.3678, Florida Statutes, are anended to read:

27 744.3678 Annual accounting.--

28 (2) The annual accounting rust include

29 (a) A full and correct account of the receipts and
30| disbursenments of all of the ward's property over which the
31| guardian has control and a statenment of the ward's property on
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1| hand at the end of the accounting period. This paragraph does
2| not apply to any property or any trust of which the ward is a
3| beneficiary but which is not under the control or

4| admi nistration of the guardian.

5 (b) A copy of the annual or year-end statenent of al
6| of the ward's cash accounts from each of the institutions

7| where the cash is deposited.

8 (3) The guardian nust obtain a receipt, e cancel ed

9| check, or other proof of paynment for all expenditures and

10| di sbursenents made on behal f of the ward. The guardi an nust
11| preserve all evidence of paynent thereeceipts—and—canceled

12| eheeks, along with other substantiating papers, for a period
13| of 3 years after his or her discharge. The receipts, proof of
14| paynent eheeks, and substantiating papers need not be filed
15| with the court but shall be nade available for inspection and
16| review at the sueh tine and r—sueh pl ace and before such

17| persons as the court may #+emtiwe—te—tirme order

18 Section 17. Section 744.3679, Florida Statutes, is

19| amended to read:

20 744.3679 Sinplified accounting procedures in certain
21| cases. --

22 (1) In a guardianship of property, when all assets of
23| the estate are in designated depositories under s. 69.031 and
24| the only transactions that occur in that account are interest
25| accrual, deposits froma pursuant—te settlenent, or financia
26| institution service charges, the guardian nmay elect to file an
27| accounting consisting of:

28 (a) The original or a certified copy of the year-end
29| statenent of the ward's account fromthe financia

30| institution; and

31
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1 (b) A statenent by the guardi an under penalty of

2| perjury that the guardian has custody and control of the

3| ward's property as shown in the year-end statenent.

4 2y T D :

5| awdit—the—acecounts—andraynot—aceept—afeefor—doing—so—

6 (2) 63> The accounting allowed by subsection (1) is in
7| lieu of the accounting and auditing procedures under s.

8| 744.3678(2) ss—F44-—3678—-and—+44368(H{H. However, any

9| interested party may seek judicial review as provided in s.

10| 744.3685.

11 (3) 4 The guardi an need not be represented by an

12| attorney in order to file the annual accounting all owed by

13| subsection (1).

14 Section 18. Subsection (3) of section 744.368, Florida
15| Statutes, is anended to read:

16 744.368 Responsibilities of the clerk of the circuit
17| court.--

18 (3) Wthin 90 days after the filing of the verified
19| inventory and accountings AHHal—er—annual—guardianship

20| repert by a guardian of the property, the clerk shall audit

21| the verified inventory and e the accountings anrdal

22| aeeeunting. The clerk shall advise the court of the results of
23| the audit.

24 Section 19. Subsection (19) of section 744.441

25| Florida Statutes, is anended to read:

26 744. 441 Powers of guardi an upon court approval.--After
27| obtaining approval of the court pursuant to a petition for

28| authorization to act, a plenary guardian of the property, or a
29| limted guardian of the property within the powers granted by
30| the order appointing the guardian or an approved annual or

31| anended guardi anship report, may:

29
CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2006 SB 472
37-2A- 06

1 (19) Create or anmend revocable or irrevocable trusts
2| of property of the ward's estate which may extend beyond the
3| disability or life of the ward in connection with estate,

4| gift, income, or other tax planning or in connection with

5| estate planning. Notwi thstanding s. 737.201(2), and unless

6| otherwi se ordered, the court shall retain continuing

7| supervisory jurisdiction over any trust so created or anended,
8| and over the trustee or trustees of any trust so created or

9| anended, who by accepting the trusteeship or the amendnent is
10| deened to have subnmitted personally to the jurisdiction of the
11| court for all purposes.

12 Section 20. Section 744.442, Florida Statutes, is

13| created to read:

14 744.442 Delegation of authority.--

15 (1) A guardian may designate a surrogate guardian to
16| exercise the powers of the quardian if the quardian is

17| unavailable to act. A person designated as a surrogate

18| guardi an under this section nmust be a professional gquardian
19 (2)(a) A guardian nust file a petition with the court
20| requesting perm ssion to designate a surrogate guardi an

21 (b) If the court approves the designation, the order
22| nust specify the nane and business address of the surrogate
23| quardian, and the duration of appointnent, which may not

24| exceed 30 days. The court may extend the appointment for good
25| cause shown. The surrogate guardi an may exercise all powers of
26| the quardian unless linmted by order of the court. The

27| surrogate guardian nust file with the court an oath swearing
28| or affirmng that he or she will faithfully performthe duties
29| del egated. The court nmay require the surrogate guardian to

30| post a bond.

31
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1 (3) This section does not limt the responsibility of

2| the guardian to the ward and to the court. The guardian is

3| Liable for the acts of the surrogate guardian. The guardian

4| may ternminate the authority of the surrogate guardi an by

5[ filing a witten notice of the termination with the court.

6 (4) The surrogate guardian is subject to the

7| jurisdiction of the court as if appointed to serve as

8| guardi an.

9 Section 21. Paragraphs (c), (e), and (f) of subsection
10| (2) and subsection (4) of section 744.464, Florida Statutes,
11| are amended to read:

12 744. 464 Restoration to capacity.--

13 (2) SUGGESTI ON OF CAPACITY. - -

14 (c) The court shall imrediately send notice of the

15| filing of the suggestion of capacity to the ward, the

16| guardi an, the attorney for the ward, if any, the-state

17| atterney+~ and any other interested persons designated by the
18| court. Fornal notice nust be served on the guardi an.

19| Informal notice may be served on other persons. Notice need
20| not be served on the person who filed the suggestion of

21| capacity.

22 (e) If an objection is tinely filed, or if the nedica
23| exami nation suggests that full restoration is not appropriate,
24| the court shall set the matter for hearing. |If the ward does
25| not have an attorney, the court shall appoint one to represent
26| the ward.

27 (f) Notice of the hearing and copies of the objections
28| and nedi cal examination reports shall be served upon the ward,
29| the ward's attorney, the guardi an, thestate—atterney- the

30| ward's next of kin, and any other interested persons as

31| directed by the court.
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Section 22. Section 744.474, Florida Statutes, is
anended to read:

744.474 Reasons for renoval of guardi an.--A guardi an

© 00 N O 0o b~ W N B

may be renoved for any of the foll owi ng reasons, and the

10| removal shall be in addition to any other penalties prescribed
11| by | aw

12 (1) Fraud in obtaining her or his appointnent.

13 (2) Failure to discharge her or his duties.

14 (3) Abuse of her or his powers.

15 (4) An incapacity or illness, including substance

16| abuse, which renders the guardi an i ncapabl e of di scharging her
17| or his duties.

18 (5) Failure to conply with any order of the court.

19 (6) Failure to return schedul es of property sold or

20| accounts of sales of property or to produce and exhibit the
21| ward's assets when so required.

22 (7) The wasting, embezzlenent, or other m smanagenent
23| of the ward's property.

24 (8) Failure to give bond or security for any purpose
25| when required by the court or failure to file with the annua
26| guardi anship plan the evidence required by s. 744.351 that the
27| sureties on her or his bond are alive and sol vent.

28 (9) Conviction of a felony.

29 (10) Appointnment of a receiver, trustee in bankruptcy,
30| or liquidator for any corporate guardian.

w
e
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1 (11) Devel opnment of a conflict of interest between the
2| ward and the guardi an.

3 (12) Having been found guilty of, regardl ess of

4| adjudication, or entered a plea of nolo contendere or guilty
5| to, any offense prohibited under s. 435.03 or under any

6| simlar statute of another jurisdiction

7 (13) A material failure to conply with the

8| guardi anship report by the guardi an

9 (14) A failure to conply with the rules for tinely

10| filing the initial and annual guardi anship reports.

11 (15) A failure to fulfill the guardi anshi p education
12| requirenents.

13 (16) The inproper managenent of the ward's assets.

14 (17) A material change in the ward's financia

15| circunstances such that the guardian is no longer qualified to
16| manage the finances of the ward, or the previous degree of

17| managenent is no | onger required.

18 (18) After appointnment, the guardi an becones a

19| disqualified person as set forth in s. 744.309(3).

20 (19) Upon a showi ng by a person who did not receive
21| notice of the petition for adjudication of incapacity, when
22| such notice is required, or who is related to the ward within
23| the relationships specified for nonresident relatives in ss.
24| 744.309(2) and 744.312(2) and who has not previously been

25| rejected by the court as a guardi an that=

26 = the current guardian is not a fam |y nenber+ and
27| subsection (20) applies, in which case the court may renove
28| the current guardian and appoint the petitioner, or such

29| person as the court deens in the best interest of the ward, as
30| guardian of the person or of the property, or both.

31
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(20) b}y Upon a showi ng that renpval of the current
guardian is in the best interest of the ward—the—ecourt—ray
I . . :
war-e—either—as—guardian—of—the person—or—of the property—or
beth.

In _determ ni ng whether a gquardian who is related by bl ood or

marriage to the ward is to be renoved, there shall be a

rebuttable presunption that the guardian is acting in the best

interests of the ward.

Section 23. Section 744.511, Florida Statutes, is

amended to read:

744.511 Accounting upon renoval .--A renoved guardi an
shall file with the court a true, conplete, and final report
of his or her guardianship within 20 days after renoval and
shall serve a copy on the successor guardi an and the ward,
unl ess the ward is a ninor urder—3i4—years—ef—age or has been
deternmined to be totally incapacitated.

Section 24. Section 744.527, Florida Statutes, is
amended to read:

744.527 Final reports and application for discharge;
heari ng. - -

(1) Wen the court terminates the guardi anship

according to the reasons set forth in s. 744.521 the guardi an

shall pronmptly file his or her final report. If the ward has

died, the guardian nust file a final report with the court no

|ater than 45 days after he or she has been served with

letters of administration or letters of curatorship. If no

objections are filed and if it appears that the guardi an has
made full and conplete distribution to the person entitled and
34
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has otherwi se faithfully discharged his or her duties, the
court shall approve the final report. |[|f objections are
filed, the court shall conduct a hearing in the sane manner as
provi ded for a hearing on objections to annual guardi anship
reports.

(2) The guardi an applying for discharge may s
atwtherized—+te retain fromthe funds in his or her possession a
sufficient anbunt to pay the final costs of admnistration
i ncl udi ng guardi an and attorney's fees regardl ess of the death
of the ward, accruing between the filing of his or her fina
returns and the order of discharge.

Section 25. Subsection (3) of section 744.528, Florida
Statutes, is anended to read:

744.528 Discharge of guardi an named as persona
representative. - -

(3) Any interested person may file a notice of Fhe
cotrt—shall—set a hearing on any objections filed by the

beneficiaries. Notice of the hearing nust shatH be served upon

t he guardi an, beneficiaries of the ward's estate, and any

ot her person to whomthe court directs service. |f a notice of

hearing on the objections is not served within 90 days after

filing of the objections, the objections are deenmed abandoned.

Section 26. Subsection (6) of section 744.708, Florida

Statutes, is anended to read:

744.708 Reports and standards. --

(6) A Fhe public guardian shall ensure that each of
the guardian's wards is personally visited ward+s—seen by the

public gquardian or by a professional staff person of the

public guardian at | east once each cal endar quarter fewtr—t+wes

a—year. During this personal visit, the public guardian or the

professional staff person shall assess:
35
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1 (a) The ward's physical and mental appearance and

2| condition;

3 (b) The appropriateness of the ward's current |iving

4| situation; and

5 (c) The need for any additional services and the

6| necessity for continuation of existing services, taking into

7| consideration all aspects of social, psychol ogical

8| educational, direct service, health, and personal care needs.
9 Section 27. Paragraph (a) of subsection (5) of section
10| 765.101, Florida Statutes, is anended to read:

11 765.101 Definitions.--As used in this chapter

12 (5) "Health care decision" neans:

13 (a) Informed consent, refusal of consent, or

14| wi thdrawal of consent to any and all health care, including

15| life-prolonging procedures and nental health treatnment, unless
16| otherwise stated in the advance directives.

17 Section 28. Paragraph (c) of subsection (8) of section
18| 121.091, Florida Statutes, is anended to read:

19 121.091 Benefits payable under the system--Benefits
20| may not be paid under this section unless the nenber has
21| terminated enploynment as provided in s. 121.021(39)(a) or
22| begun participation in the Deferred Retirenment Option Program
23| as provided in subsection (13), and a proper application has
24| been filed in the manner prescribed by the departnment. The
25| departnment may cancel an application for retirenent benefits
26 when the nmenber or beneficiary fails to tinely provide the
27| informati on and docunents required by this chapter and the
28| departnment's rules. The departnment shall adopt rules
29| establishing procedures for application for retirenent
30| benefits and for the cancellation of such application when the
31| required information or docunents are not received.
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1 (8) DESI GNATI ON OF BENEFI Cl ARI ES. - -

2 (c) Notwithstandi ng the nmenber's designation of

3| benefits to be paid through a trust to a beneficiary that is a
4| natural person as provided in s. 121.021(46), and

5| notwi thstandi ng the provisions of the trust, benefits shall be
6| paid directly to the beneficiary if the sueh person is no

7| longer a mnor or incapacitated as defined in s. 744.102(12)

8| and (13) s—44102(1H—and{12).

9 Section 29. Paragraph (c) of subsection (20) of

10| section 121.4501, Florida Statutes, is anended to read:

11 121. 4501 Public Enployee Optional Retirenent

12| Program - -

13 (20) DESI GNATI ON OF BENEFI Cl ARI ES. - -

14 (c) Notwithstanding the participant's designation of
15| benefits to be paid through a trust to a beneficiary that is a
16| natural person, and notw thstandi ng the provisions of the

17| trust, benefits shall be paid directly to the beneficiary if
18| such person is no longer a minor or incapacitated as defined
19| in s. 744.102(12) and (13) s—#44302H—and{12)

20 Section 30. Subsection (1) and paragraphs (b), (d),

21| and (f) of subsection (4) of section 709.08, Florida Statutes,
22| are anended to read:

23 709.08 Durabl e power of attorney.--

24 (1) CREATION OF DURABLE POWER OF ATTORNEY.--A durable
25| power of attorney is a witten power of attorney by which a
26| principal designates another as the principal's attorney in
27| fact. The durabl e power of attorney must be in writing, nust
28| be executed with the sanme formalities required for the

29| conveyance of real property by Florida | aw, and nust contain
30| the words: "This durable power of attorney is not affected by
31| subsequent incapacity of the principal except as provided in
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s. 709.08, Florida Statutes"; or simlar words that show the
principal's intent that the authority conferred is exercisable
notwi t hstandi ng the principal's subsequent incapacity, except
as otherw se provided by this section. The durable power of
attorney is exercisable as of the date of execution; however,
if the durable power of attorney is conditioned upon the
principal's |lack of capacity to manage property as defined in

S. 744.102(12)(a) s—#44102(+H{a), the durable power of

attorney is exercisable upon the delivery of affidavits in

par agraphs (4)(c) and (d) to the third party.

(4) PROTECTI ON W THOUT NOTI CE; GOOD FAI TH ACTS
AFFI DAVI TS. - -

(b) Any third party nmay rely upon the authority
granted in a durable power of attorney that is conditioned on
the principal's |ack of capacity to manage property as defined

ins. 744.102(12)(a) s—44-182(tH(a)> only after receiving

the affidavits provided in paragraphs (c) and (d), and such

reliance shall end when the third party has received notice as
provi ded in subsection (5).

(d) A determination that a principal |acks the
capacity to manage property as defined in s. 744.102(12)(a) s—
41021 (a) nust be nade and evi denced by the affidavit of
a physician licensed to practice nmedicine pursuant to chapters

458 and 459 as of the date of the affidavit. A judicia

deternmination that the principal |acks the capacity to nanage
property pursuant to chapter 744 is not required prior to the
deternmination by the physician and the execution of the
af fidavit. For purposes of this section, the physician
executing the affidavit nust be the primary physician who has
responsibility for the treatnent and care of the principal
The affidavit executed by a physician nust state where the

38

CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2006 SB 472
37-2A- 06

physician is |icensed to practice nedicine, that the physician
is the primary physician who has responsibility for the
treatment and care of the principal, and that the physician
believes that the principal |acks the capacity to nanage
property as defined in s. 744.102(11)(a). The affidavit may,

but need not, be in the follow ng form

Before ne, the undersigned authority, personally
appeared ... (name of physician)..., Affiant, who swore or
affirmed that:

1. Affiant is a physician licensed to practice
medicine in ...(name of state, territory, or foreign
country)....

2. Affiant is the primary physician who has
responsibility for the treatnment and care of ...(principal's
nanme). ...

3. To the best of Affiant's know edge after reasonable
inquiry, Affiant believes that the principal |acks the
capacity to manage property, including taking those actions
necessary to obtain, admnister, and dispose of real and
personal property, intangible property, business property,

benefits, and i ncone.

... (Affiant)...

39
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1 Sworn to (or affirmed) and subscribed before ne this

2| ...(day of)... ...(noONnth)..., ...(year)..., by ...(name of

3| person making statenent)...

4

5| ...(Signature of Notary Public-State of Florida)..

6

7| ...(Print, Type, or Stanp Commi ssi oned Nanme of Notary

8| Public)...

9

10| Personally Known OR Produced |dentification

11| ...(Type of ldentification Produced)..

12

13 (f) A third party may not rely on the authority

14| granted in a durable power of attorney conditioned on the

15| principal's lack of capacity to nanage property as defined in
16| s. 744.102(12)(a) s—F441082(3H{=a) when any affidavit

17| presented has been executed nore than 6 nonths prior to the
18| first presentation of the durable power of attorney to the

19| third party.

20 Section 31. Subsection (3) of section 744.1085

21| Florida Statutes, is anended to read

22 744.1085 Regul ati on of professional guardians;

23| application; bond required; educational requirenents.--

24 (3) Each professional guardian defined in s.

25| 744.102(17) s—+44-102(16} and public guardi an nust receive a
26| m ni mum of 40 hours of instruction and training. Each

27| professional guardi an nust receive a mnimum of 16 hours of
28| continuing education every 2 cal endar years after the year in
29| which the initial 40-hour educational requirenent is net. The
30| instruction and educati on nust be conpleted through a course
31| approved or offered by the Statew de Public Guardi anship
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1| Ofice. The expenses incurred to satisfy the educationa

2| requirenments prescribed in this section my not be paid with
3| the assets of any ward. This subsection does not apply to any
4| attorney who is licensed to practice lawin this state.

5 Section 32. For the purpose of incorporating the

6| amendnment made by this act to section 744.3215, Florida

7| Statutes, in a reference thereto, subsection (4) of section

8| 117.107, Florida Statutes, is reenacted to read:

9 117.107 Prohibited acts.--

10 (4) A notary public may not take the acknow edgnent of
11| or adm nister an oath to a person whomthe notary public

12| actually knows to have been adjudi cated nentally incapacitated
13| by a court of conpetent jurisdiction, where the acknow edgnent
14| or oath necessitates the exercise of a right that has been

15| removed pursuant to s. 744.3215(2) or (3), and where the

16| person has not been restored to capacity as a matter of

17| record.

18 Section 33. This act shall take effect July 1, 2006
19
20
21
22
23
24
25
26
27
28
29
30
31
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R I R S R R O S

SENATE SUMVARY

Aut hori zes the revocation or suspension of a guardian's
registration. Provides that the Statew de Public

Guardi anship O fice need not review credit and crimna

i nvestigations froma college or university before
registering the institution as a professional guardian
Provides that in the event of death, the surviving parent
is the sole natural guardian of a mnor. Prohibits a

nat ur al guardian fronwusin% the property of a ward for
the guardi an's benefit without a court order. Authorizes
a court to appoint a guardian ad litemto represent a
mnor's interest in certain clainms that exceed a

speci fied anobunt. Requires a court to appoint a guardian
ad litemto represent a minor's interest in certain
clainms that exceed a specified anbunt. Requires a court
to award reasonable fees and costs to the guardi an ad
litem Increases the tinme an energency tenporary guardi an
nar serve. Requires an energency tenporary guardian to
file a final report. Specifies the persons who may file a
petition for a standby guardi an. Requires that notice of
t he appoi ntnent hearing be served on the ward' s next of
ki n. arifies when a standby guardi an may assune the
duties of guardian. Requires that each standby guardi an
submt to credit and crininal background checks. Reduces
the tinme in which a guardian nust conplete the education
courses from1l year to 4 nonths. Provides that an

i ncapacitated person retains the right to receive
necessary services and rehabilitation necessary to
mexi m ze the quality of the person's |ife. Requires that
the court appoint an attorney froma specified registry.
Requi res attorneys to conplete certain training prograns.
Provi des that a nmenber of the exami ning conmittee may not
be related to or associated with certaln persons.

Prohi bits a person who has served on an exam ni ng
committee from bei ng appointed as the guardi an. Requires
each nenber of an examning conmittee to file an
affidavit stating that he or she has conpleted the
mandat ory training. Requires each nenber to report the
time and date that he or she exani ned the person all eged
to be incapacitated. Requires the voluntary guardian to
i nclude certain information in the annual report.
Requires a professional guardian to ensure that each of
his or her wards is personally visited at | east
quarterly. Provides for the assessnent of certain

condi tions during the personal visit. Requires that the
verified inventory include information on any trust of
which a ward is a beneficiarr. Requi res that the annua
report of the guardian be filed on or before April 1 of
each year. Requires the annual guardianship plan to

i nclude informati on on the mental condition of the ward.
Provi des that property of or a trust benefiting the ward
which is not under the control of the guardian is not
subj ect to annual accounting. Requires that the verified
i nventory and the accountings be audited within a
specified time period. Requires the court to retain
oversi ght for assets of a ward transferred to a trust.
Provi des that a guardi an may desi?nate a surrogate
guardi an to exercise the powers of the guardian if the
guardi an i s unavail able to ag;. Requi res that the
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1 surrogate guardi an be a professional guardian. Provides
the procedures to be used in apPointing a surrogate

2 guardi an. Provides the duties of a surrogate guardi an
Aut horizes the guardian to term nate the services of the

3 surrogate guardian by filing a witten notice of the
term nation with the court. Renpves a tine limtation on

4 the filing of a suggestion of capacity. Provides for a
notice of the hearing for objections to a report filed by

5 a guardi an. Requires that a public guardian ensure that
each of his or her wards is personally visited at | east

6 quarterly. Provides for the assessnent of certain

; condi tions during the personal visit.
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