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Fl orida Senate - 2006 COW TTEE AMENDMENT
Bill No. SB 558
Bar code 972880
CHAMBER ACTI ON

Senat e House

Comm WD
03/ 29/ 2006 01:06 PM

The Conmittee on Banking and | nsurance (Lawson) recomended

the foll owi ng anendnent:

Senate Anendnent (with title anendnent)

Del ete everything after the enacting cl ause

and insert:
Section 1. Section 760.09, Florida Statutes, is
created to read

760.09 Discrimnation with respect to | ending or

credit transactions.--1t is unlawful for any person that is

engaged in the business of making personal or commercia

| oans, or extending personal or commercial credit, to

di scrim nate agai nst any applicant with respect to any aspect

of the loan or credit transaction on the basis of race, color

religion, gender, national origin, marital status, handicap

or age, as long as the applicant has the capacity to enter

into a contract.

Section 2. Section 760.07, Florida Statutes, is
anended to read:
760. 07 Renedi es for unlawful discrinination.--Any
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violation of any Florida statute maki ng unl awf ul
di scri m nati on because of race, color, religion, gender

nati onal origin, age, handicap, or marital status in the areas

of education, enploynent, housing, |lending or extension of
credit, or public accomopdations gives rise to a cause of
action for all relief and damages described in s. 760.11(5),
unl ess greater damages are expressly provided for. |If the
statute prohibiting unlawful discrinination provides an

adm ni strative renedy, the action for equitable relief and
damages provided for in this section may be initiated only
after the plaintiff has exhausted his or her admnistrative
renedy. The term "public accomopdati ons" does not include

| odge halls or other simlar facilities of private

organi zati ons which are nmade avail able for public use
occasionally or periodically. The right to trial by jury is
preserved in any case in which the plaintiff is seeking actua
or punitive danmages.

Section 3. Section 760.021, Florida Statutes, reads:

760. 021 Enforcenent. --

(1) The Attorney General nmay commence a civil action
for danages, injunctive relief, civil penalties not to exceed
$10, 000 per violation, and such other relief as may be
appropriate under the laws of this state if the Attorney
CGeneral has reasonabl e cause to believe that any person or
group:

(a) Has engaged in a pattern or practice of
di scrimnation as defined by the aws of this state; or

(b) Has been discrimnated agai nst as defined by the
laws of this state and such discrimnation raises an issue of
great public interest.

(2) The Attorney Genergl may file an action under this
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section in the circuit court of the county where the cause of
action arises or in the circuit court of the Second Judicia
Crcuit, in and for Leon County.

(3) In any proceedi ng under this section, the
respondent may request, before any responsive pleading is due,
that a hearing be held no earlier than 5 days but no nore than
30 days after the filing of the conplaint, at which hearing
the court shall determ ne whether the conplaint on its face
nmakes a prima facie showing that a pattern or practice of
di scrimnation exists or that, as a result of discrimnation
an issue of great public interest exists.

(4) The prevailing party in an action brought under
this sectionis entitled to an award of reasonable attorney's
fees and costs.

(5) Any danmmges recovered under this section shal
accrue to the injured party.

Section 4. Section 760.11, Florida Statutes, reads:

760.11 Administrative and civil renedies;
construction. --

(1) Any person aggrieved by a violation of ss.
760.01-760.10 may file a conplaint with the conm ssion within
365 days of the alleged violation, nam ng the enpl oyer,
enpl oyment agency, |abor organization, or joint
| abor - managemrent committee, or, in the case of an all eged
violation of s. 760.10(5), the person responsible for the
vi ol ati on and describing the violation. Any person aggrieved
by a violation of s. 509.092 may file a conplaint with the
conmi ssion within 365 days of the alleged violation naning the
person responsi ble for the violation and describing the
violation. The comn ssion, a conmi ssioner, or the Attorney
General may in like nanner file such a conplaint. On the sane
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day the complaint is filed with the conm ssion, the conmi ssion
shall clearly stanp on the face of the conplaint the date the
conplaint was filed with the commission. In lieu of filing the
conplaint with the conmm ssion, a conplaint under this section
may be filed with the federal Equal Enpl oynment Qpportunity
Conmi ssion or with any unit of government of the state which
is a fair-enployment-practice agency under 29 C.F.R ss.
1601. 70-1601.80. If the date the conplaint is filed is clearly
stanped on the face of the conplaint, that date is the date of
filing. The date the conplaint is filed with the conmi ssion
for purposes of this sectionis the earliest date of filing
wi th the Equal Enpl oynent Opportunity Comm ssion, the
fair-enploynent-practice agency, or the comm ssion. The
conpl aint shall contain a short and plain statement of the
facts describing the violation and the relief sought. The
conmi ssion may require additional information to be in the
conplaint. The commission, within 5 days of the conplaint
being filed, shall by registered mail send a copy of the
conplaint to the person who allegedly comitted the violation
The person who allegedly conmitted the violation may file an
answer to the conplaint within 25 days of the date the
conplaint was filed with the conm ssion. Any answer filed
shall be nailed to the aggrieved person by the person filing
the answer. Both the conplaint and the answer shall be
verified.

(2) In the event that any other agency of the state or
of any other unit of government of the state has jurisdiction
of the subject matter of any conplaint filed with the
conmi ssion and has legal authority to investigate the
conpl aint, the conmm ssion may refer such conplaint to such
agency for an investigation. Referral of such a complaint by
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t he conmi ssion shall not constitute agency action within the
meani ng of s. 120.52. In the event of any referral under this
subsection, the conm ssion shall accord substantial weight to
any findings and conclusions of any such agency. The referra
of a conplaint by the commission to a | ocal agency does not
di vest the commission's jurisdiction over the conplaint.

(3) Except as provided in subsection (2), the
conmi ssion shall investigate the allegations in the conplaint.
Wthin 180 days of the filing of the conplaint, the comi ssion
shall determine if there is reasonable cause to believe that
di scrimnatory practice has occurred in violation of the
Florida Cvil Rights Act of 1992. When the comi ssion
det erm nes whether or not there is reasonabl e cause, the
conmi ssion by registered mail shall pronmptly notify the
aggri eved person and the respondent of the reasonabl e cause
determ nation, the date of such determination, and the options
avai | abl e under this section.

(4) In the event that the comm ssion determnes that
there is reasonable cause to believe that a discrimnatory
practice has occurred in violation of the Florida Cvil R ghts
Act of 1992, the aggrieved person may either

(a) Bring a civil action against the person naned in
the conplaint in any court of conpetent jurisdiction; or

(b) Request an administrative hearing under ss.

120.569 and 120.57.

The el ection by the aggrieved person of filing a civil action
or requesting an adm nistrative hearing under this subsection
is the exclusive procedure available to the aggrieved person
pursuant to this act.

(5) In any civil action brought under this section
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the court nmamy issue an order prohibiting the discrininatory
practice and providing affirmtive relief fromthe effects of
the practice, including back pay. The court may al so award
conpensat ory damages, including, but not Iimted to, damages
for mental anguish, |oss of dignity, and any other intangible
injuries, and punitive damages. The provisions of ss. 768.72
and 768.73 do not apply to this section. The judgment for the
total amount of punitive danages awarded under this section to
an aggrieved person shall not exceed $100,000. |In any action
or proceedi ng under this subsection, the court, inits
di scretion, nay allow the prevailing party a reasonable
attorney's fee as part of the costs. It is the intent of the
Legi slature that this provision for attorney's fees be
interpreted in a manner consistent with federal case |aw
involving a Title VII action. The right to trial by jury is
preserved in any such private right of action in which the
aggrieved person is seeking conpensatory or punitive damages,
and any party may demand a trial by jury. The conmi ssion's
determ nation of reasonable cause is not adm ssible into
evidence in any civil proceeding, including any hearing or
trial, except to establish for the court the right to nmamintain
the private right of action. A civil action brought under this
section shall be comenced no later than 1 year after the date
of determ nation of reasonable cause by the conm ssion. The
commrencenent of such action shall divest the conm ssion of
jurisdiction of the conplaint, except that the conm ssion may
intervene in the civil action as a matter of right.
Not wi t hst andi ng t he above, the state and its agencies and
subdi vi sions shall not be liable for punitive danages. The
total amount of recovery against the state and its agencies
and subdi vi sions shall not exceed the limtation as set forth
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ins. 768.28(5).

(6) Any administrative hearing brought pursuant to
par agraph (4)(b) shall be conducted under ss. 120.569 and
120.57. The conm ssion may hear the case provided that the
final order is issued by menbers of the comm ssion who did not
conduct the hearing or the conmm ssion may request that it be
heard by an administrative |aw judge pursuant to s.
120.569(2)(a). |If the comrission elects to hear the case, it
may be heard by a commissioner. |[|f the conmi ssioner, after
the hearing, finds that a violation of the Florida G vi
Ri ghts Act of 1992 has occurred, the conm ssioner shall issue
an appropriate proposed order in accordance with chapter 120
prohi biting the practice and providing affirmative relief from
the effects of the practice, including back pay. |If the
adm nistrative | aw judge, after the hearing, finds that a
violation of the Florida Cvil Rights Act of 1992 has
occurred, the adm nistrative |aw judge shall issue an
appropriate recommended order in accordance with chapter 120
prohi biting the practice and providing affirmative relief from
the effects of the practice, including back pay. Wthin 90
days of the date the recommended or proposed order is
rendered, the comm ssion shall issue a final order by
adopting, rejecting, or nodifying the recormended order as
provi ded under ss. 120.569 and 120.57. The 90-day period nay
be extended with the consent of all the parties. An
admi ni strative hearing pursuant to paragraph (4)(b) must be
requested no later than 35 days after the date of
determ nati on of reasonable cause by the conm ssion. |In any
action or proceeding under this subsection, the commssion, in
its discretion, may allow the prevailing party a reasonabl e
attorney's fee as part of the costs. It is the intent of the
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Legi slature that this provision for attorney's fees be
interpreted in a manner consistent with federal case |aw
involving a Title VII action

(7) If the comm ssion determ nes that there is not
reasonabl e cause to believe that a violation of the Florida
Cvil Rights Act of 1992 has occurred, the comni ssion shal
di smiss the conplaint. The aggrieved person may request an
adm ni strative hearing under ss. 120.569 and 120.57, but any
such request must be made within 35 days of the date of
determ nati on of reasonabl e cause and any such hearing shal
be heard by an adm nistrative |aw judge and not by the
conmi ssion or a comm ssioner. |If the aggrieved person does
not request an adm nistrative hearing within the 35 days, the
claimwill be barred. |If the admnistrative |aw judge finds
that a violation of the Florida Civil Rights Act of 1992 has
occurred, he or she shall issue an appropriate recomended
order to the conmmi ssion prohibiting the practice and
recommendi ng affirmative relief fromthe effects of the
practice, including back pay. Wthin 90 days of the date the
reconmended order is rendered, the comm ssion shall issue a
final order by adopting, rejecting, or nodifying the
recommended order as provided under ss. 120.569 and 120.57.
The 90-day period nmay be extended with the consent of all the
parties. In any action or proceeding under this subsection
the commission, inits discretion, nay allow the prevailing
party a reasonable attorney's fee as part of the costs. It is
the intent of the Legislature that this provision for
attorney's fees be interpreted in a nmanner consistent with
federal case lawinvolving a Title VII action. 1In the event
the final order issued by the comm ssion deternines that a
violation of the Florida Cvil Rights Act of 1992 has
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occurred, the aggrieved person may bring, within 1 year of the
date of the final order, a civil action under subsection (5)
as if there has been a reasonabl e cause determ nation or
accept the affirmative relief offered by the comm ssion, but
not bot h.

(8) In the event that the commission fails to
conciliate or determnmi ne whether there is reasonabl e cause on
any conplaint under this section within 180 days of the filing
of the conplaint, an aggrieved person nay proceed under
subsection (4), as if the comm ssion determ ned that there was
reasonabl e cause

(9) No liability for back pay shall accrue froma date
nore than 2 years prior to the filing of a conplaint with the
conmmi ssi on.

(10) A judgrent for the anpbunt of dammges and costs
assessed pursuant to a final order by the conm ssion may be
entered in any court having jurisdiction thereof and may be
enforced as any other judgment.

(11) If a conplaint is within the jurisdiction of the
conmi ssi on, the comm ssion shall sinultaneously with its other
statutory obligations attenpt to elinmnate or correct the
al l eged di scrimnation by informal nethods of conference,
conciliation, and persuasion. Nothing said or done in the
course of such informal endeavors may be made public or used
as evidence in a subsequent civil proceeding, trial, or
hearing. The commission may initiate dispute resolution
procedures, including voluntary arbitration, by specia
magi strates or nediators. The commi ssion may adopt rul es as
to the qualifications of persons who may serve as specia
magi strates and mnedi at ors.

(12) Al conplaints filed with the comi ssion and al
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records and documents in the custody of the commi ssion, which
relate to and identify a particul ar person, including, but not
limted to, a conplainant, enployer, enploynment agency, |abor
organi zation, or joint |abor-managenment commttee shall be
confidential and shall not be disclosed by the conmi ssion
except to the parties or in the course of a hearing or
proceedi ng under this section. The restriction of this
subsection shall not apply to any record or docunent which is
part of the record of any hearing or court proceeding.

(13) Final orders of the comm ssion are subject to
judicial review pursuant to s. 120.68. The conmm ssion's
determ nati on of reasonable cause is not final agency action
that is subject to judicial review Unless specifically
ordered by the court, the conmencenent of an appeal does not
suspend or stay the order of the conmi ssion, except as
provided in the Rules of Appellate Procedure. 1In any action
or proceedi ng under this subsection, the court, inits
di scretion, may allow the prevailing party a reasonable
attorney's fee as part of the cost. It is the intent of the
Legi slature that this provision for attorney's fees be
interpreted in a manner consistent with federal case |aw
involving a Title VIl action. 1In the event the order of the
court determines that a violation of the Florida Civil R ghts
Act of 1992 has occurred, the court shall remand the matter to
the conm ssion for appropriate relief. The aggrieved party
has the option to accept the relief offered by the conmm ssion
or may bring, within 1 year of the date of the court order, a
civil action under subsection (5) as if there has been a
reasonabl e cause determ nation.

(14) The comi ssion may adopt, promul gate, amend, and
rescind rules to effectuate thiopurposes and policies of this
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section and to govern the proceedi ngs of the comm ssion under
this section.

(15) In any civil action or adm nistrative proceedi ng
brought pursuant to this section, a finding that a person
enpl oyed by the state or any governnental entity or agency has
violated s. 760.10 shall as a matter of |aw constitute just or
substantial cause for such person's discharge.

Section 5. This act shall take effect COctober 1, 2006.

—=====—========== T | T L E AMENDMENT ===============
And the title is anended as foll ows:

Del ete everything before the enacting cl ause

and insert:
A bill to be entitled

An act relating to discrimnatory |ending
practices; creating s. 760.09, F.S.; making it
unl awful for any person engaged in the business
of maki ng personal or commercial |oans, or
ext endi ng personal or comercial credit, to
di scri m nate agai nst an applicant with respect
to any aspect of the loan or credit transaction
on the basis of certain factors; amending s.
760.07, F.S.; creating a cause of action and
providing specified remedies for a violation of
any state statute that nakes discrimnation
because of certain factors in the area of
| endi ng or extension of credit unlaw ul
republishing s. 760.021, F.S., relating to
enforcenent of laws relating to discrinination
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and s. 760.11, F.S., relating to adm nistrative

and civil remedies and to construction;

providing an effective date.
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