Fl ori da Senate - 2007 CS for SB 1088

By the Comrittee on Crinminal and Civil Justice Appropriations;
and Senator Cri st

604-2228- 07

1 A Dbill to be entitled

2 An act relating to due process; anending s.

3 27.40, F.S.; providing for offices of crimna

4 conflict and civil regional counsel to be

5 appointed to represent persons in certain cases
6 in which the public defender is unable to

7 provi de representation; providing for private

8 counsel to be appointed only when the public

9 def ender and the regional counsel are unable to
10 provi de representation; providing for the clerk
11 of court to maintain the registry of attorneys
12 avail abl e for appointnment; providing for

13 conpensati on of appoi nted counsel who are not
14 on the registry; requiring attorneys to

15 maintain records in order to claim

16 extraordi nary conpensation; creating s. 27.405
17 F.S.; requiring the Justice Adm nistrative

18 Commi ssion to track expenditures of

19 court-appoi nted counsel; requiring reports
20 concerni ng expenditures and certain
21 characteristics of court-appointed counsel
22 creating s. 27.425, F.S.; requiring the chief
23 circuit judge to recommend conpensation rates
24 for providers of due process services;
25 providing for rates to be prescribed in the
26 General Appropriations Act; creating s. 27.511
27 F.S.; creating an office of crimnal conflict
28 and civil regional counsel within the
29 boundari es of each of the five district courts
30 of appeal; providing |legislative intent;
31 directing the Justice Adm nistrative Com ssion
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1 to provide administrative support to the

2 of fices; prescribing qualifications for and

3 provi di ng for appointnent of the regiona

4 counsel ; providing prohibitions related to the
5 practice of law, requiring that the crimna

6 conflict and civil regional counsel be

7 appoi nted when the public defender has a

8 conflict of interest in specified cases;

9 prohi biti ng appoi ntnent of the office in

10 certain circunstances; providing for appellate
11 representation; providing for the regiona

12 counsel to provide representation in certain
13 civil proceedings; anending s. 27.512, F.S.

14 relating to orders of no inprisonment;

15 conform ng provisions to the creation of the
16 regi onal offices; anending s. 27.52, F.S.

17 relating to the deternination of indigent

18 status; conform ng provisions to the creation
19 of the regional offices; anending s. 27.525,
20 F.S.; revising the purposes of the |ndigent
21 Crimnal Defense Trust Fund; anending s. 27.53,
22 F.S.; authorizing the regional counsel to
23 enpl oy assi stant regional counsel; authorizing
24 certain investigators to carry conceal ed
25 weapons and serve process under certain
26 conditions; requiring the regional counsel to
27 devel op coordi nated classification and pay
28 pl ans; providing for appropriations to be
29 determ ned by a funding formula;, anending s.
30 27.5301, F.S.; providing for salaries for the
31 regi onal counsel and assi stant counsel
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1 anending s. 27.5303, F.S., relating to

2 conflicts of interest in the representation of
3 i ndi gent defendants; conform ng provisions to
4 changes made by the act; elinmnating the

5 authority for the Justice Administrative

6 Commi ssion to contest notions to w thdraw,

7 providing for the regional counsel to file a

8 notion to withdraw froma crimninal or civi

9 case due to a conflict of interest; providing
10 procedures and criteria; amending s. 27.5304,
11 F.S., relating to conpensation of private

12 court-appoi nted counsel, to conform providing
13 that conmpensation is based upon a flat fee

14 prescribed in the General Appropriations Act;
15 revising and elimnating certain procedures

16 relating to billings; raising the maxi num fee
17 for representation in capital cases;

18 prescribing fee limts for representation in
19 certain dependency proceedi ngs; prescribing
20 conditions, procedures, and amounts for paying
21 conpensation to counsel in excess of
22 established limts; requiring counsel to file a
23 notion and submit docunentation; providing for
24 a hearing; requiring a witten order and
25 findings; requiring the OOfice of State Courts
26 Administrator to report data on conpensati on
27 exceeding prescribed limts; anending s. 27.54,
28 F.S., relating to paynents for public
29 def enders; conforming provisions to the
30 creation of the offices of criminal conflict
31 and civil regional counsel; anmending s. 27.59
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1 F.S.; authorizing the regional counsel to have
2 access to prisoners; anending s. 28.24, F.S.

3 requiring the clerk of court to provide certain
4 services to the crimnal conflict and civi

5 regi onal counsel without charge; expanding the
6 aut hori zed use of certain service-charge

7 revenues distributed to counties to include

8 technol ogy for the regional counsel; anendi ng
9 s. 28.345, F.S.; exenpting the regi onal counse
10 fromcertain court-related fees and charges;

11 anending s. 29.001, F.S.; providing for the

12 public defenders' offices to include the

13 crimnal conflict and civil regional counse

14 for purposes of inplenmenting provisions of the
15 State Constitution; providing for state

16 fundi ng; anending ss. 29.006 and 29.007, F.S.
17 relating to indigent defense costs and

18 court-appoi nted counsel; conform ng provisions
19 to the creation of the regi onal counsel

20 anmending s. 29.008, F.S.; requiring counties to
21 provi de certain funding related to the offices
22 of the guardian ad litem and the crimna

23 conflict and civil regional counsel; revising
24 definitions related to county funding

25 responsi bilities; revising nethods for

26 determining certain |local funding requirenents,
27 to conform anmending s. 29.015, F.S., relating
28 to deficits in due-process funds; conformng
29 provisions to the creation of the regiona

30 counsel ; revising procedures for use of certain
31 contingency funds; anending s. 29.018, F.S.
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1 relating to cost sharing of due-process

2 servi ces; conform ng provisions to the creation
3 of the regional counsel; anending s. 39.815,

4 F.S.; conforming a cross-reference; anmending s.
5 43.16, F.S.; authorizing the Justice

6 Admi ni strative Comr ssion to provide

7 admini strative assistance to criminal conflict
8 and civil regional counsel; revising the

9 application of provisions to conformto changes
10 made by the act; anmending s. 57.082, F.S.

11 revi sing provisions governing the determ nation
12 of civil indigent status in order to include

13 t he appoi ntnment of public attorneys in addition
14 to private attorneys; requiring the court to

15 appoint the office of crimnal conflict and

16 civil regional counsel in certain civil cases;
17 anmendi ng s. 110.205, F.S.; exenpting officers
18 and enpl oyees of the regional offices fromthe
19 state career service system anending s.

20 125.69, F.S.; authorizing counties to contract
21 with the regional counsel to represent

22 def endants charged with violations of

23 ordi nances; anending s. 216.011, F.S.

24 provi ding that the regional offices are state
25 agencies for state budgeti ng purposes; anending
26 s. 744.331, F.S.; providing for the appointnent
27 of the office of crimnal conflict and civi

28 regi onal counsel for alleged incapacitated

29 persons; providing a tenporary exception from
30 certain education requirenments for regiona

31 counsel ; anmending s. 938.29, F.S.; providing
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1 that certain defendants are |liable for regiona

2 counsel fees and certain due-process costs;

3 creating a lien against the property of persons

4 who receive regional counsel representation and

5 ot her due-process services; creating a lien

6 agai nst certain parents for fees and costs;

7 provi ding for enforcenent by the clerk and

8 val uation of fees and costs by the court;

9 repealing s. 27.42, F.S., relating to circuit

10 Article V indigent services comittees;

11 provi ding | egislative findings and intent

12 regardi ng i npl enentation of the act; providing

13 effective dates.

14

15| Be It Enacted by the Legislature of the State of Florida:

16

17 Section 1. Effective Cctober 1, 2007, subsections (1),
18| (2), (3), (7), and (9) of section 27.40, Florida Statutes, are
19| amended to read:
20 27.40 Court-appointed counsel; circuit registries;
21| mninmum requirements; appointnment by court. --
22 (1) Counsel shall be appointed to represent any
23| individual in a crimnal or civil proceeding entitled to
24| court-appoi nted counsel under the Federal or State
25| Constitution or as authorized by general |aw. The court shal
26| appoint a public defender to represent indigent persons as
27| authorized in s. 27.51. The office of crinminal conflict and
28| civil regional counsel shall be appointed to represent persons
29| in those cases in which provision is nmade for court-appointed
30| counsel but the public defender is unable to provide
31
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1| representation due to a conflict of interest or is not

2| authorized to provide representation

3 (2)(a) Private counsel shall be appointed to represent
4| persons +ndigents in those cases in which provision is mde

5| for court-appointed counsel but the office of crimna

6| conflict and civil regional counsel puble—defender is unable
7| to provide representation due to a conflict of interest er—s
8| net—autherizedtoprovide+representation

9 (b)€2> Private counsel appointed by the court to

10| provide representation shall be selected froma registry of
11| individual attorneys nmintained under this section establshed
12| by—the—eiretit—ArtieleVindigent—services—comrttee—or

13| precuredthrough—a—ecorpetitive—biddingprocess.

14 (3) Inwutilizing a registry:

15 (a) The chief judge of the circuit Eaeh—-ei+redit

16 | ArtieleVindigent—services——comrttee shall conpil e and

17| mainptatn a list of attorneys in private practice, by county
18| and by category of cases and provide the |list to the clerk of
19| court in each county. From Cctober 1, 2005, through Septenber
20| 30, 2007, the list of attorneys compiled by the El eventh
21| Judicial Circuit shall provide the race, gender, and nationa
22| origin of assigned attorneys. To be included on a registry,
23| attorneys shall certify that they meet any nini num
24| requirenments established in general |aw for court appointnent,
25| are available to represent indigent defendants in cases
26| requiring court appointnment of private counsel, and are
27| willing to abide by the terms of the contract for services. To
28| be included on a registry, an attorney also nust enter into a
29| contract for services with the Justice Admi nistrative
30| Commission. Failure to conply with the terns of the contract
31| for services may result in termnation of the contract and
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renmoval fromthe registry. Each attorney on the registry shal

be responsible for notifying the clerk of the court erreuit
Art-eteVindi-gent—serviees—eomrttee and the Justice

Admi ni strative Commr ssion of any change in his or her status.

Failure to conply with this requirement shall be cause for
term nation of the contract for services and renoval fromthe
registry until the requirenent is fulfilled.

(b) The court shall appoint attorneys in rotating
order in the order in which nanes appear on the applicable
regi stry, unless the court makes a finding of good cause on
the record for appointing an attorney out of order. The clerk

of court shall maintain the reqgistry and provide to the court

the name of the attorney for appointnment. An attorney not

appointed in the order in which his or her nane appears on the
list shall remain next in order
(c) If H—+nds the nunber of attorneys on the

registry in a county or circuit for a particular category of

cases i s inadequate, the—ei+reuit—ArticleVinrdigenrt—serviees
commttee——shal—netify the chief judge of the particul ar
circuit rA—witinrg—Fhe—echief—udge shall provide to the clerk

of court subwt the nanes of at |east three private attorneys

who have with rel evant experience. The clerk of court shal
send an application to each of these attorneys to register for
appoi nt nent .

(d) Quarterly, each chief judge eiretiHt—Artiele—V
Hrdi-gent—serviees—eomm-ttee shall provide a current copy of
each registry to the Chief Justice of the Suprene Court, the
ehief—fudge— the state attorney and public defender in each

judicial circuit, the office of crimnal conflict and ci vi

regi onal counsel, the clerk of court in each county, and the

Justice Adm nistrative Comm ssi on—anrd—the—tndigert—Serviees
8
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Aev-sery—Beard. From COctober 1, 2005, through Septenber 30,
2007, the report submtted by the Eleventh Judicial Circuit
shall include the race, gender, and national origin of al
attorneys listed in and appoi nted under the registry.

(7)(a) A private Ar attorney appointed by the court
fromthe registry to represent a defenrdant—er—ether client is
entitled to paynent as provided in pwrsuaprt—te s. 27.5304. An

attorney appointed by the court who is not on the reqgistry

list may be conpensated under s. 27.5304 if the court finds in

the order of appointnent that there were no registry attorneys

available for representation for that case. —enly—upen—iu-

these—eases—pai-don—aFatfeeper—ecasebasis—

(b) The attorney shall maintain appropriate

docunent ati on, includi ng contenporaneous a—eurrenrt and

detail ed hourly accounting of tinme spent representing the
9
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1| defendant—er—other client. |f the attorney fails to maintain

2| such contenporaneous and detailed hourly records, the attorney
3| waives the right to seek conpensation in excess of the flat

4| fee established in s. 27.5304 and the General Appropriations

5| Act. These records and docunents are subject to review by the
6| Justice Adm nistrative Conm ssion, subject to the

7| attorney-client privilege and work product privil ege.

8 (9) A-eireuit—ArtieleVindigent—services—cormttee—or
9| Any interested person nmay advise the court of any circunstance
10| affecting the quality of representation, including, but not

11| limted to, false or fraudulent billing, msconduct, failure
12| to neet continuing | egal education requirenments, solicitation
13| to receive conpensation fromthe defendant—er—ether client the
14| attorney is appointed to represent, or failure to file

15| appropriate notions in a tinmely manner

16 Section 2. Effective Cctober 1, 2007, section 27.405
17| Florida Statutes, is created to read

18 27.405 Court-appointed counsel; Justice Administrative
19| Conmmi ssion tracking and reporting.--
20 (1) The Justice Administrative Conmi ssion shal
21| separately track expenditures for private court-appointed
22| counsel for the each of the categories of crimnal or ciuvi
23| cases in which private counsel may be appointed.
24 (2) The conmi ssion shall prepare and issue on a
25| quarterly basis a statewide report conparing actua
26| year-to-date expenditures to budget anpunts for each of the
27| judicial circuits. The conmi ssion shall distribute copies of
28| the quarterly reports to the Governor, the Chief Justice of
29| the Suprenme Court, the President of the Senate, and the
30| Speaker of the House of Representatives.
31
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(3) From October 1, 2005, through Septenber 30, 2007,

the conmm ssion shall also track and issue a report on the

race, gender, and national origin of private court-appointed

counsel for the Eleventh Judicial Circuit.

Section 3. Effective October 1, 2007, section 27.425,

Florida Statutes, is created to read

27.425 Due process service rates; responsibilities of

chief judge.--

(1) The chief judge of each circuit shall recomend

conpensation rates for state-funded due process service

providers in cases in which the court has appointed private

counsel or declared a person indigent for costs. For purposes

of this section, due process conpensation rates do not include

attorney's fees for |legal representation of the client.

(2) Annually, the chief judge shall subnit proposed

due process conpensation rates to the Office of the State

Courts Administrator for inclusion in the leqgislative budget

request for the state courts system

(3) The maximumrates shall be specified annually in

the General Appropriations Act. For the 2007-2008 fiscal year

the maxinum rates shall be the rates in effect on June 30,

2007.

(4) The total anmpunt expended for providers of due

process services in eligible cases may not exceed the anmpunt

budgeted in the General Appropriations Act for the particul ar

due process service.

Section 4. Section 27.511, Florida Statutes, is
created to read

27.511 O fices of crinmnal conflict and civil reqgiona

counsel ; leqgislative intent; qualifications; appointnment;

duties. --
11
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1 (1) It is the intent of the Legislature to provide

2| adequate representation to persons entitled to court-appointed
3| counsel under the Federal or State Constitution or as

4| authorized by general law. It is the further intent of the

5| Legislature to provide adequate representation in a fiscally

6| sound manner, while safequarding constitutional principles.

7| Therefore, an office of crimnal conflict and civil regiona

8| counsel is created within the geographic boundaries of each of
9| the five district courts of appeal. The regional counsel shal
10| be appointed as set forth in subsection (3) for each of the

11| five regional offices. The offices shall commence fulfilling
12| their constitutional and statutory purpose and duties on

13| October 1, 2007.

14 (2) Each office of crimnal conflict and civi

15| reqgional counsel shall be assigned to the Justice

16| Adnministrative Conmission for adm nistrative purposes. The

17| commi ssion shall provide administrative support and service to
18| the offices to the extent requested by each regional counse

19| within the available resources of the conmi ssion. The rediona
20| counsel and the offices are not subject to control

21| supervision, or direction by the conmission in the performance
22| of their duties, but the enpl oyees of the offices shall be

23| governed by the classification plan and the salary and

24| benefits plan approved by the comm ssion.

25 (3) Each regional counsel nmust be, and nust have been
26| for the preceding 5 years, a nenmber in good standing of The

27| Elorida Bar or a similar organization in another state. Each
28| reqgional counsel shall be appointed by the Governor and is

29| subject to confirmation by the Senate. The Suprene Court

30| Judicial Nominating Comm ssion shall recommend to the Governor
31| three qualified candi dates for appointment to each of the five

12
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1| reqgional counsel positions. The Governor shall appoint the

2| regional counsel for the five regions fromanong the

3| recomendations, or, if it is in the best interest of the fair
4| administration of justice, the Governor may reject the

5| nomi nati ons and request that the Suprene Court Judicia

6| Nominating Conmission subnit three new noni nees. The regiona
7| counsel shall be appointed to a termof 4 years, the first

8| term beginning on July 1, 2007. Vacancies shall be filled in
9| the sane manner as appointnents.

10 (4) Each regional counsel shall serve on a full-tine
11| basis and may not engade in the private practice of law while
12| holding office. Assistant reqgional counsel shall give priority
13| and preference to their duties as assistant regional counse
14| and may not otherw se engage in the practice of crininal |aw
15| or _in proceedings under chapter 39, chapter 415, or chapter

16| 744.

17 (5) Effective October 1, 2007, when the Office of the
18| Public Defender, at any tinme during the representation of two
19| or nmore defendants, deternmines that the interests of those

20| accused are so adverse or hostile that they cannot all be

21| counseled by the public defender or his or her staff without a
22| conflict of interest, or that none can be counseled by the

23| public defender or his or her staff because of a conflict of
24| interest, and the court grants the public defender's notion to
25| withdraw, the office of crimnal conflict and civil regiona
26| counsel shall be appointed and shall provide |egal services,
27| without additional conpensation, to any person determned to
28| be indigent under s. 27.52, who is:

29 (a) Under arrest for, or charged with, a felony;

30 (b) Under arrest for, or charged with:

31
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1. A nisdeneanor authorized for prosecution by the

state attorney:

2. Aviolation of chapter 316 puni shable by

i npri sonment ;

3. Crimnal contenpt; or

4. A violation of a special law or county or nunicipa

ordi nance ancillary to a state charge, or if not ancillary to

a state charge, only if the office of crimnal conflict and

civil reqgional counsel contracts with the county or

nmunicipality to provide representation pursuant to ss. 27.54

and 125.69.

The office of crimnal conflict and civil regional counsel nay

not provide representation pursuant to this paragraph if the

court, prior to trial, files in the cause an order of no

i nprisonment as provided in s. 27.512;

(c) Alleged to be a delinquent child pursuant to a

petition filed before a circuit court;

(d) Sought by petition filed in such court to be

involuntarily placed as a nentally ill person under part | of

chapter 394, involuntarily committed as a sexually violent

predator under part V of chapter 394, or involuntarily

adnm tted to residential services as a person with

devel opnental disabilities under chapter 393;

(e) Convicted and sentenced to death, for purposes of

handl i ng an appeal to the Suprene Court; or

(f) |s appealing a matter in a case arising under

par agraphs (a)-(d).
(6)(a) FEffective October 1, 2007, the office of

crimnal conflict and civil regional counsel has prinmary

responsibility for representing persons entitled to
14
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court-appoi nted counsel under the Federal or State

Constitution or as authorized by general law in civi

proceedi ngs, including, but not limted to, proceedi ngs under
chapters 39, 390, 392, 397, 415, 743, 744, and 984.

(b) If constitutional principles or general |aw

provide for court-appointed counsel in civil proceedings, the

court shall first appoint the regional office unless genera

| aw specifically provides for appointnment of the public

def ender, in which case the court shall appoint the regiona

office if the public defender has a conflict of interest.

(c) The regional office nay not represent any

plaintiff in a civil action brought under the Florida Rules of

Civil Procedure, the Federal Rules of Civil Procedure, or

federal statutes, and may not represent a petitioner in a rule

chal | enge _under chapter 120, unless specifically authorized by

| aw.

(7) The court may not appoint the office of crimna

conflict and civil regional counsel to represent, even on a

tenporary basis, any person who is not indigent, except to the

extent that appointnent of counsel is specifically provided

for in chapters 390, 394, 415, 743, and 744 without regard to

the indigent status of the person entitled to representation

(8) The office of crimnal conflict and civil reqgiona

counsel shall handle all circuit court appeals within the

state courts system and any authorized appeals to the federa

courts which are required in cases in which the office of

crimnal conflict and civil regional counsel is appointed

under this section.

(9) When direct appellate proceedings prosecuted by

the office of crimnal conflict and civil regional counsel on

behal f of an accused and challenging a judgnment of conviction
15
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and sentence of death terminate in an affirmance of such

conviction and sentence, whether by the Suprene Court or by

the United States Suprene Court or by expiration of any

deadline for filing such appeal in a state or federal court,

the office of crimnal conflict and civil regional counse

shall notify the accused of his or her rights pursuant to Rule

3.850, Florida Rules of Criminal Procedure, including any tinme

limts pertinent thereto, and shall advise such person that

representation in any collateral proceedings is the

responsibility of the capital collateral regional counsel. The

office of crimnal conflict and civil regional counsel shal

forward all original files on the matter to the capita

collateral regional counsel, retaining such copies for his or

her files as may be desired or required by | aw. However, the

trial court shall retain the power to appoint the office of

crimnal conflict and civil regional counsel or other attorney

not enployed by the capital collateral regional counsel to

represent such person in proceedings for relief by executive

clemency pursuant to ss. 27.40 and 27.5303.
Section 5. Effective July 1, 2007, subsection (1) of

section 27.512, Florida Statutes, is anended to read:

27.512 Order of no inprisonnent.--

(1) In each case in which the court determines that it
wi |l not sentence the defendant to inprisonment if convicted
the court shall issue an order of no inprisonment and the

court may not appoint the public defender or other counsel to

represent the defendant. If the court issues an order of no

i mpri sonment follow ng the appoi ntnent of the public defender

or other counsel, the court shall imrediately ternm nate the

appoi nted counsel's publHe—defender—s services. However, if at

any time the court withdraws the order of no inprisonnent with
16
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1| respect to an indigent defendant, the court shall appoint the
2| public defender to represent the defendant.

3 Section 6. Effective COctober 1, 2007, subsections (2),
41 (3), (4), (5, (6), and (7) of section 27.52, Florida

5| Statutes, are anended to read

6 27.52 Determnation of indigent status.--

7 (2) DETERM NATI ON BY THE CLERK. --The clerk of the

8| court shall determ ne whether an applicant seeki ng appoi nt nent
9| of a public defender is indigent based upon the information
10| provided in the application and the criteria prescribed in

11| this subsection.

12 (a)l. An applicant, including an applicant who is a
13| minor or an adult tax-dependent person, is indigent if the

14| applicant's inconme is equal to or bel ow 200 percent of the

15| then-current federal poverty guidelines prescribed for the

16| size of the household of the applicant by the United States
17| Departnment of Health and Human Services or if the person is
18| receiving Tenporary Assistance for Needy Fam lies-Cash

19| Assistance, poverty-related veterans' benefits, or

20| Suppl enmental Security Incone (SSI).

21 2. There is a presunption that the applicant is not

22| indigent if the applicant owns, or has equity in, any

23| intangi ble or tangi ble personal property or real property or
24| the expectancy of an interest in any such property having a
25| net equity value of $2,500 or nore, excluding the value of the
26| person's honmestead and one vehicle having a net val ue not

27| exceedi ng $5, 000.

28 (b) Based upon its review, the clerk shall make one of
29| the follow ng determ nations:

30 1. The applicant is not indigent.

31 2. The applicant is indigent.

17
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1 (c)l. If the clerk determines that the applicant is
2| indigent, the clerk shall subnit the determ nation to the
3| office of the public defender and i mediately file the
4| determination in the case file.
5 2. |If the public defender is unable to provide
6| representation due to a conflict pursuant to s. 27.5303, the
7| public defender shall nmove the court for w thdrawal from
8| representation and appoi ntnment of the office of crimna
9| conflict and civil regional pr—rate counsel
10 (d) The duty of the clerk in determ ning whether an
11| applicant is indigent shall be limted to receiving the
12| application and conparing the information provided in the
13| application to the criteria prescribed in this subsection. The
14| determ nation of indigent status is a nministerial act of the
15| clerk and not a decision based on further investigation or the
16| exercise of independent judgnent by the clerk. The clerk may
17| contract with third parties to performfunctions assigned to
18| the clerk under this section.
19 (e) The applicant nmay seek review of the clerk's
20| deternmination that the applicant is not indigent in the court
21| having jurisdiction over the matter at the next schedul ed
22| hearing. If the applicant seeks review of the clerk's
23| deternmination of indigent status, the court shall make a fina
24| determi nation as provided in subsection (4).
25 (3) APPO NTMENT OF COUNSEL ON I NTERI M BASIS.--1f the
26| clerk of the court has not nmade a determ nation of indigent
27| status at the tine a person requests appoi ntnment of a public
28| defender, the court shall nake a prelimnary determ nation of
29| indigent status, pending further review by the clerk, and may,
30| by court order, appoint a public defender, the office of
31
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1| crinminal conflict and civil regional counsel, or private

2| counsel on an interimbasis.

3 (4) REVIEW OF CLERK' S DETERM NATI ON. - -

4 (a) If the clerk of the court determ nes that the

5| applicant is not indigent, and the applicant seeks review of
6| the clerk's determination, the court shall nake a fina

7| determ nation of indigent status by reviewi ng the information
8| provided in the application against the criteria prescribed in
9| subsection (2) and by considering the foll owi ng additiona

10| factors:

11 1. Whether the applicant has been released on bail in
12| an anmount of $5,000 or nore.

13 2. Whiether a bond has been posted, the type of bond,
14| and who paid the bond.

15 3. Whether paying for private counsel in an anmount

16| that exceeds the limtations in s. 27.5304, or other due

17| process services creates a substantial hardship for the

18| applicant or the applicant's famly.

19 4. Any other relevant financial circunstances of the
20| applicant or the applicant's famly.

21 (b) Based upon its review, the court shall meke one of
22| the followi ng deternminations and, if the applicant is

23| indigent, shall appoint a public defender, the office of

24| crimnal conflict and civil regional counsel, or, if

25| appropriate, private counsel

26 1. The applicant is not indigent.

27 2. The applicant is indigent.

28 (5) | NDI GENT FOR COSTS. --A person who is eligible to
29| be represented by a public defender under s. 27.51 but who is
30| represented by private counsel not appointed by the court for
31| a reasonable fee as approved by the court, on a pro bono

19
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basis, or who is proceeding pro se, may nove the court for a
deternmination that he or she is indigent for costs and
eligible for the provision of due process services, as
prescribed by ss. 29.006 and 29.007, funded by the state.

(a) The person nust subnit to the court:

1. The conpleted application prescribed in subsection
(1).

2. In the case of a person represented by counsel, an
affidavit attesting to the estimted amount of attorney's fees
and the source of paynment for these fees.

(b) In reviewing the notion, the court shall consider

1. Whether the applicant applied for a determ nation
of indigent status under subsection (1) and the outcone of
such application.

2. The extent to which the person's inconme equals or
exceeds the incone criteria prescribed in subsection (2).

3. The additional factors prescribed in subsection

(4).

4. \Wether the applicant is proceeding pro se.

5. When the applicant retained private counsel

6. The anpunt of any attorney's fees and who i s paying
the fees.

(c) Based upon its review, the court shall nmeke one of
the foll owi ng determ nati ons:

1. The applicant is not indigent for costs.

2. The applicant is indigent for costs.

(d) The provision of due process services based upon a
deternmination that a person is indigent for costs under this
subsecti on nmust be effectuated pursuant to a court order, a
copy of which the clerk shall provide to counsel representing
the person, or to the person directly if he or she is

20
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1| proceeding pro se, for use in requesting paynent of due

2| process expenses through the Justice Administrative

3| Conmission. Private counsel representing a person declared

41 indigent for costs shall execute the Justice Adm nistrative

5| Conmi ssion's contract for counsel representing persons

6| determ ned to be indigent for costs.

7 (6) DUTIES OF PARENT OR LEGAL GUARDI AN. - - A noni ndi gent
8| parent or |egal guardian of an applicant who is a nminor or an
9| adult tax-dependent person shall furnish the mnor or adult
10| tax-dependent person with the necessary |egal services and

11| costs incident to a delinquency proceeding or, upon transfer
12| of such person for crimnal prosecution as an adult pursuant
13| to chapter 985, a crimnal prosecution in which the person has
14| a right to | egal counsel under the Constitution of the United
15| States or the Constitution of the State of Florida. The

16| failure of a parent or |egal guardian to furnish | ega

17| services and costs under this section does not bar the

18| appoi ntnent of |egal counsel pursuant to this section, s.

19| 27.40, or s. 27.5303. Wien the public defender, the office of
20| crimnal conflict and civil regional counsel, a private

21| court-appointed conflict counsel, or a private attorney is

22| appointed to represent a mnor or an adult tax-dependent

23| person in any proceeding in circuit court or in a crimna

24| proceeding in any other court, the parents or the |lega

25| guardi an shall be liable for paynent of the fees, charges, and
26| costs of the representation even if the person is a mnor

27| being tried as an adult. Liability for the fees, charges, and
28| costs of the representation shall be inposed in the formof a
29| lien against the property of the nonindi gent parents or |ega
30| guardian of the m nor or adult tax-dependent person. The lien
31| is enforceable as provided in s. 27.561 or s. 938.29.
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1 (7) FINANCI AL DI SCREPANCI ES; FRAUD; FALSE

2| | NFORMATI ON. - -

3 (a) If the court |earns of discrepancies between the
4| application or notion and the actual financial status of the
5| person found to be indigent or indigent for costs, the court
6| shall determ ne whether the public defender, office of

7| criminal conflict and civil reqgional counsel, or private

8| attorney shall continue representation or whether the

9| authorization for any other due process services previously
10| authorized shall be revoked. The person nay be heard regarding
11| the information |learned by the court. If the court, based on
12| the information, determ nes that the person is not indigent or
13| indigent for costs, the court shall order the public defender_
14| office of crinmnal conflict and civil regional counsel, or

15| private attorney to discontinue representati on and revoke the
16| provision of any other authorized due process services.

17 (b) If the court has reason to believe that any

18| applicant, through fraud or m srepresentation, was inproperly
19| determ ned to be indigent or indigent for costs, the matter
20| shall be referred to the state attorney. Twenty-five percent
21| of any amount recovered by the state attorney as reasonabl e
22| value of the services rendered, including fees, charges, and
23| costs paid by the state on the person's behalf, shall be
24| remitted to the Departnent of Revenue for deposit into the
25| Grants and Donations Trust Fund within the Justice
26| Admi nistrative Comm ssion. Seventy-five percent of any anmount
27| recovered shall be remitted to the Departnent of Revenue for
28| deposit into the General Revenue Fund.
29 (c) A person who knowi ngly provides false information
30| to the clerk or the court in seeking a determ nation of
31| indigent status under this section comrits a m sdeneanor of
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1| the first degree, punishable as provided in s. 775.082 or s.

2| 775.083.

3 Section 7. Effective July 1, 2007, section 27.525

4| Florida Statutes, is anended to read:

5 27.525 Indigent Crimnal Defense Trust Fund.--The

6| Indigent Crimnal Defense Trust Fund is hereby created, to be
7| administered by the Justice Adm nistrative Commi ssion. Funds

8| shall be credited to the trust fund as provided in s. 27.52,

9| to be used for the purposes of indigent crimnal defense as

10| appropriated by the Legislature to the public defender or the
11| office of crinminal conflict and civil regional counsel set

12| ferth—therein. The Justice Adnministrative Conmi ssion shal

13| account for these funds on a circuit basis, and appropriations
14| fromthe fund shall be proportional to each circuit's

15| coll ections.

16 Section 8. Effective July 1, 2007, subsections (4) and
17| (5) are added to section 27.53, Florida Statutes, to read:

18 27.53 Appointnment of assistants and other staff;

19| method of paynent.--
20 (4) The five crimnal conflict and civil regiona
21| counsel mmy enploy and establish, in the nunbers authorized by
22| the General Appropriations Act, assistant regional counsel and
23| other staff and personnel in each judicial district pursuant
24| to s. 29.006, who shall be paid fromfunds appropriated for
25| that purpose. Notwithstanding s. 790.01, s. 790.02, or s.
26| 790.25(2)(a), an investigator enployed by an office of
27| criminal conflict and civil regional counsel, while actually
28| carrying out official duties, is authorized to carry conceal ed
29| weapons if the investigator conplies with s. 790.25(3)(0).
30| However, such investigators are not eligible for nenbership in
31| the Special Risk Class of the Florida Retirenment System The

23
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five regional counsel shall jointly develop a coordinated

classification and pay plan that shall be subm tted on or

bef ore January 1 of each year to the Justice Administrative

Commi ssion, the office of the President of the Senate, and the

office of the Speaker of the House of Representatives. Such

plan shall be devel oped in accordance with policies and

procedures of the Executive Ofice of the Governor established

ins. 216.181. Each assistant regional counsel appointed by

the regional counsel under this section shall serve at the

pl easure of the regional counsel. EFach investigator enployed

by the regional counsel shall have full authority to serve any

w t ness subpoena or court order issued by any court or judge

in a crimnal case in which the regional counsel has been

appointed to represent the accused.

(5) The appropriations for the offices of crinna

conflict and civil regional counsel shall be determ ned by a

funding formula and other factors that are consi dered

appropriate in a manner to be determ ned by this section and

the General Appropriations Act.
Section 9. Effective July 1, 2007, section 27.5301

Florida Statutes, is anended to read:
27.5301 Sal aries of public defenders, anrd assistant

public defenders, crinminal conflict and civil regiona

counsel , and assi stant reqgional counsel. --

(1) The salaries of public defenders shall be as
provided in the General Appropriations Act and shall be paid
in equal nonthly install nents.

(2) The salary for each assistant public defender
shall be set by the public defender of the sanme judicia
circuit in an amount not to exceed 100 percent of that public
defender's salary and shall be paid from funds appropriated

24
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1| for that purpose. Assistant public defenders who serve in | ess
2| than a full-time capacity shall be conmpensated for services

3| perforned in an anobunt to be in proportion to the salary

4| allowed for full-tine services.

5 (3) The salary of the crinmnal conflict and civi

6| regional counsel shall be as provided in the Genera

7| Appropriations Act and shall be paid in equal nonthly

8| installnments.

9 (4) The salary for each assistant regional counse

10| shall be set by the regional counsel in an anpunt not to

11| exceed 100 percent of the regional counsel's salary and shal
12| be paid fromfunds appropriated for that purpose. Assistant

13| regional counsel who serve in less than a full-tinme capacity
14| shall be conpensated for services perforned in an anount that
15| is in proportion to the salary allowed for full-tinme services.
16 Section 10. Effective Cctober 1, 2007, section

17| 27.5303, Florida Statutes, is anended to read:

18 27.5303 Public defenders; crimnal conflict and civi
19| regional counsel; conflict of interest.--
20 (L)(a) |If, at any time during the representation of
21| two or nore defendants, a public defender determ nes that the
22| interests of those accused are so adverse or hostile that they
23| cannot all be counseled by the public defender or his or her
24| staff without conflict of interest, or that none can be
25| counsel ed by the public defender or his or her staff because
26| of a conflict of interest, then the public defender shall file
27| a nmotion to withdraw and nove the court to appoint other
28| counsel. If requested by the Justice Adm nistrative
29| Commi ssion, the public defender shall subnit a copy of the
30| motion to the Justice Administrative Conmission at the time it
31| is filed with the court. FheJusticeAdmnistrative Commission

25
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1

2

3

4

5

6| eonfHet—ofinterest— The court shall review and may inquire
7| or conduct a hearing into the adequacy of the public

8| defender's representations regarding a conflict of interest

9| without requiring the disclosure of any confidentia

10| communi cations. The court shall deny the notion to withdraw if
11| the court finds the grounds for withdrawal are insufficient or
12| the asserted conflict is not prejudicial to the indigent

13| client. If the court grants the notion to withdraw, the court
14| shall appoint one or nore attorneys to represent the accused_
15| as provided in s. 27.40.

16 (b) If, at any tinme during the representation of two
17| or nore persons in a crimmnal or civil proceeding, a crimna
18| conflict and civil regional counsel deternines that the

19| interests of those clients are so adverse or hostile that they
20| cannot all be counseled by the regional counsel or his or her
21| staff without conflict of interest, or that none can be

22| counseled by the regional counsel or his or her staff because
23| of a conflict of interest, the regional counsel shall file a
24| notion to withdraw and nove the court to appoint other

25| counsel. If requested by the Justice Adnministrative

26| Conmmi ssion, the regional counsel shall subnmit a copy of the
27| notion to the Justice Adnministrative Conmission at the time it
28| is filed with the court. The court shall review and may

29| inquire or conduct a hearing into the adequacy of the regqiona
30| counsel's representations regarding a conflict of interest

31| without requiring the disclosure of any confidentia

26
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comuni cations. The court shall deny the notion to withdraw if

the court finds the grounds for withdrawal are insufficient or

the asserted conflict is not prejudicial to the client. |f the

court grants the notion to withdraw, the court shall appoint

one or nore private attorneys to represent the person as

provided in s. 27.40. The clerk of court shall informthe

regi onal office and the commi ssion when the court appoints

private counsel

(c)fby Upon its own notion, the court shall appoint
such other counsel when the facts devel oped upon the face of
the record and court files in the case disclose a conflict of
interest. The clerk eeurt shall advise the appropriate public
defender or crinminal conflict and civil regional counsel anrd
eterk—ef—ecourt, in witing, with an electronic & copy to the
Justice Adm nistrative Comm ssi on—H—se—reguested—by—the
Fustiece—Adm-nistrative—Cormm-ssten— when the court nmakes reking
the notion and appoints appeintinrg one or nore attorneys te
represent—the—aceused. The court shall specify the basis for

the conflict.

(d)€ée> In no case shall the court approve a w thdrawa

by the public defender or crinmnal conflict and civil regiona

counsel based sol ely upon inadequacy of funding or excess
wor kl oad of the public defender or regional counsel

(e I n determ ning whether or not there is a

conflict of interest, the public defender or regional counse

shall apply the standards contained in the Uniform Standards
for Use in Conflict of Interest Cases found in appendix Cto
the Final Report of the Article V Indigent Services Advisory

Board dated January 6, 2004. Before a notion to withdraw is

filed under this section, the public defender or regiona

counsel serving the circuit, or his or her designee, nust:
27
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1. Determine if there is a viable alternative to

withdrawal fromrepresentati on which would remedy the conflict

of interest and, if its exists, inplenent that alternative;

and

2. Approve in witing the filing of the nption to

wi t hdr aw.
(2) The court shall appoint conflict counsel pursuant

tos. 27.40,_ first appointing the office of crimnal conflict

and civil regional counsel and, if the office is found to have

a conflict, appointing private counsel. The appointed private
attorney nmay not be affiliated with the public defender,_ e+

any assistant public defender, the regional counsel, or any

assistant reqgi onal counsel in his or her official capacity or

any other private attorney appointed to represent a

codef endant. The public defender or regional counsel nmay not

participate in case-rel ated decisions, performance
eval uati ons, or expense determ nations in conflict cases.

(3) Private court-appointed counsel shall be
conpensated as provided in s. 27.5304.

(4)(a) |If a defendant is convicted and the death
sentence is inposed, the appointed attorney shall continue
representation through appeal to the Suprene Court. The
attorney shall be conpensated as provided in s. 27.5304. If
the attorney first appointed is unable to handle the appeal
the court shall appoint another attorney and that attorney
shall be conpensated as provided in s. 27.5304.

(b) The public defender or an attorney appointed
pursuant to this section nmay be appointed by the court
rendering the judgnment inposing the death penalty to represent

an indigent defendant who has applied for executive clenency

28
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1| as relief fromthe execution of the judgment inposing the

2| death penalty.

3 (c) Wen the appointed attorney in a capital case has
4| conmpl eted the duties inposed by this section, the attorney

5| shall file a witten report in the trial court stating the

6| duties performed by the attorney and apply for discharge.

7 Section 11. Section 27.5304, Florida Statutes, is

8| amended to read:

9 27.5304 Private court-appoi nted counsel

10| conpensati on. - -

11 (1) Private court-appointed counsel shall be

12| conmpensated by the Justice Administrative Conm ssion as

13| provi ded in—-anr—anrpunt—rot—to—-exceedthefeetmts—established
14| in this section and the General Appropriations Act. The fl at
15| fees prescribed in this section are limitations on

16| conpensation. The specific flat fee anounts for conpensation
17| shall be established annually in the General Appropriations
18| Act. The attorney also shall be reinbursed for reasonable and
19| necessary expenses in accordance with s. 29.007. If the

20| attorney is representing a defendant charged with nore than
21| one offense in the sane case, the attorney shall be

22| conpensated at the rate provided for the npst serious offense
23| for which he or she represented the defendant. This section
24| does not allow stacking of the fee limts established by this
25| section. Private—eourt—appointed-counsel—providing

26 | representation—under—an—atternative—rmdel—shatH—enterinto—a
27 | uniferm-eontract—withthe JustieceAdmnistrative Conmssion
28| and-—shalH—usethe JustieceAdmnistrative Commssions—uniform
29| precedures—andforms—in——support—efbitHnrgforatterney—s

30| fees—ecosts—andrelatedexpenses—Fat-tureto—ecomphbyr—withthe
31
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1| terms—of—theecontractforservieces—rayrestt—inrtermnation

2| et—the—coentract—

3 (2) The Justice Adninistrative Comm ssion shall review
4| an intended billing by private court-appointed counsel for

5| attorney's fees based on a flat fee per case for conpl eteness
6| and conpliance with contractual and; statutory—anrd—eireuit

7| ArteleVindigent—serviees—ecomrttee requirements. The

8| conmi ssion may approve the intended bill for a flat fee per

9| case for paynment wi thout approval by the court if the intended
10| billing is correct. An intended billing that seeks

11| conpensation for any anpunt exceeding the flat fee established
12| for a particular type of representation, as prescribed in the
13| General Appropriations Act, shall conply with subsections (11)
14| and (12). Fer—aH—other—intendedbitHngs—prieor—tofinrg—a
15 i i

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31| pertien—eofthebiHngeorthe sutficiencyrof docurentation—and
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(3) The court retains primary authority and

responsibility for determ ning the reasonabl eness of al
billings for attorney's fees, costs, and rel ated expenses,
subject to statutory limtations. Private court-appointed
counsel is entitled to conpensation upon final disposition of

a caser—exeept—as—previdedin—subsectiens{H—8)—and{16})

(4) The attorney shall submt a bill for attorney's

fees, costs, and rel ated expenses within 180 days after the

di sposition of the case at the |ower court |evel,

notwi t hst andi ng _any appeals. The Justice Adm nistrative

Commi ssion _shall provide by contract with the attorney for

inposition of a penalty of 15 percent of the allowable

attorney's fees, costs, and rel ated expenses for a bill that
31
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is subnmtted nore than 180 days after the disposition of the

case at the lower court level, notw thstandi ng any appeals.

(5) €3> The conpensation for representation in a

crimnal proceeding shall not exceed the foll ow ng:

(a)l. For m sdeneanors and juveniles represented at
the trial level: $1,000.

2. For noncapital, nonlife felonies represented at the
trial level: $2,500.

3. For life felonies represented at the trial |evel:
$3, 000.

4. For capital cases represented at the trial Ievel:

$15, 000$3-500.

5. For representation on appeal: $2,000.

(b) If a death sentence is inposed and affirmed on
appeal to the Supreme Court, the appointed attorney shall be
al | oned conpensation, not to exceed $1,000, for attorney's
fees and costs incurred in representing the defendant as to an

application for executive clenmency, with conpensation to be

32
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1| paid out of general revenue from funds budgeted to the

2| Departnent of Corrections.

3 4y By 3 : , . I

4| s . i E I I

5| adjdustrents—totheconpensation—provisions—ofthis seetion—

6 (6) 65> For conpensation for representation pursuant to
7| a_court appointnment in a proceeding under chapter 39:

8 (a) At the trial level, conpensation for

9| representation for dependency proceedings shall not exceed
10($1,000 for the first year following the date of appointnent

11| and shall not exceed $200 each year thereafter. Conpensation
12| shall be paid based upon representation of a parent

13| irrespective of the nunber of case numbers that may be

14| assigned or the nunber of children involved, including any

15| children born during the pendency of the proceeding. Any

16| appeal ., except for an appeal from an adjudication of

17| dependency, shall be conpleted by the trial attorney and is
18| considered conpensated by the flat fee for dependency

19| proceedings.

20 1. Counsel mmy bill the flat fee not exceeding $1, 000
21| follow ng disposition or upon disnissal of the petition.

22 2. Counsel may bill the annual flat fee not exceeding
23($200 following the first judicial review in the second year

24| followi ng the date of appointnent and each year thereafter as
25| long as the case renmins under protective supervision

26 3. If the court grants a notion to reactivate

27| protective supervision, the attorney shall receive the annua
28| flat fee not exceeding $200 following the first judicia

29| review and up to an additional $200 each year thereafter

30 4. 1f, during the course of dependency proceedings, a
31| proceeding to terminate parental rights is initiated,
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conpensation shall be as set forth in paragraph (b). If

counsel handling the dependency proceeding is not authorized

to handl e proceedings to terninate parental rights, the

counsel nust wi t hdraw and new counsel nust be appoi nted.

(b) At the trial level, conpensation for

representation in ternmination of parental rights proceedi ngs

shall not exceed $1.000 for the first year followi ng the date

of appoi ntnent _and shall not exceed $200 each year thereafter

Conpensation shall be paid based upon representation of a

parent irrespective of the nunber of case nunbers that may be

assigned or the nunber of children involved, including any

children born during the pendency of the proceedi ng. Any

appeal ., except for an appeal from an order granting or denying

term nation of parental rights, shall be conpleted by tria

counsel and is considered conpensated by the flat fee for

term nation of parental rights proceedings. If the individua

has dependency proceedi ngs ongoing as to other children, those

proceedi ngs _are considered part of the term nation of parenta

rights proceedings as long as that term nation of parenta

rights proceeding i s ongoing.

1. Counsel mmy bill the flat fee not exceeding $1,000

30 days after rendition of the final order. Each request for

paynent submitted to the Justice Adninistrative Conmi SSion

nust _include the trial counsel's certification that:

a. Counsel discussed grounds for appeal with the

parent or that counsel attenpted and was unable to contact the

parent; and
b. No appeal will be filed or that a notice of appea

and a notion for appointnent of appellate counsel, containing

the signature of the parent, have been fil ed.
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1 2. Counsel may bill the annual flat fee not exceeding
2|$200 following the first judicial reviewin the second year
3| after the date of appointnment and each year thereafter as |ong
4| as the termination of parental rights proceedings are stil
5| ongoing.
6 (c) For appeals from an adjudication of dependency,
7| conpensation nmay not exceed $1,000.
8 1. Counsel may bill a flat fee not exceeding $750 upon
9| filing the initial brief or the granting of a notion to
10| withdraw.
11 2. If abrief is filed, counsel may bill an additiona
12| flat fee not exceeding $250 upon rendition of the mandate.
13 (d) For an appeal from an adjudication of termnation
14| of parental rights, conpensation may not exceed $2, 000.
15 1. Counsel may bill a flat fee not exceeding $1, 000
16| upon filing the initial brief or the granting of a nobtion to
17| withdraw.
18 2. If abrief is filed, counsel may bill an additiona
19| flat fee not exceeding $1,000 upon rendition of the nandate.
20| H—eounsel—is—entitledtoreceive——conpensationfor
21| representation—pursuant—to—ecourt—appeintrert—inratermnation
22 | ef—parental—+rights—proceeding—under—ehapter—39—sueh
23| eonpensation—shal—net—exceed—$1-0060atthet+rialtevel—and
24 |$2-500—at—theappetHatetevel—
25 (7)Y Counsel entitled to receive conpensation for
26| representation pursuant to court appointnment in a proceeding
27| under chapter 384 or chapter 392 shall receive reasonabl e
28| conpensation as fixed by the court making the appoi ntnent.
29 (8)€6> A private attorney appointed in |lieu of the
30| public defender or the crimnal conflict and civil regiona
31| counsel to represent an indigent defendant nay not reassign or
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subcontract the case to another attorney or allow another
attorney to appear at a critical stage of a case who is not on
the regi stry devel oped under s. 27.40.

7P . I .

. I I . .
: ; . - . ; .
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17 (9)68> Private court-appoi nted counsel representing an
18| individual in an appeal to a district court of appeal or the
19| Suprene Court may submit a request for paynment to the Justice
20| Admi nistrative Conmi ssion at the follow ng intervals:

21 (a) Upon the filing of an appellate brief, including,
22| but not limted to, a reply brief.

23 (b) VWhen the opinion of the appellate court is

24| finalized.

25 (10)£9> Private court-appointed counsel may not bil

26| for preparation of invoices whether—er—not—theecaseis—paidon

N
~

the—basts—ef—an—hourtyrate—or—byfatfee.
10y T ; . g . ; ..
I I o . : o
attoerney—feesfor—eases—that—arenot—resolved—withir—6—months—
Fhe—sechedute—must—provi-de—thattheaggregatepayrents—shab
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(11) 1t is the intent of the Legislature that the fl at

fees prescribed under this section and the Genera

Appropriations Act conprise the full and conpl ete conpensation

for private court-appointed counsel. It is further the intent

of the Legislature that the fees in this section are

prescribed for the purpose of providing counsel with notice of

the limt on the anpunt of conpensation for representation in

particular proceedings.

(a) |If court-appointed counsel noves to withdraw prior

to the full performance of his or her duties through the

conpl etion of the case, the court shall presune that the

attorney is not entitled to the paynment of the full flat fee

establi shed under this section and the General Appropriations

Act .

(b) |If court-appointed counsel is allowed to w thdraw

fromrepresentation prior to the full performance of his or

her duties through the conpletion of the case and the court

appoints a subsequent attorney, the total conpensation for the

initial and any and all subsequent attorneys may not exceed

the flat fee established under this section and the Genera

Appropriations Act, except as provided in subsection (12).

This subsection constitutes notice to any subsequently

appoi nted attorney that he or she will not be conpensated the

full flat fee.

37

CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2007 CS for SB 1088
604-2228-07

(12) The lLegislature recognizes that on rare occasi ons

an_attorney nmay receive a case that requires extraordi nary and

unusual effort.

(a) If counsel seeks conpensation that exceeds the

limts prescribed under this section and the Genera

Appropriations Act, he or she nust file a notion with the

court for an order approving paynent of attorney's fees in

excess of these linmts.

1. Prior to filing the notion, the counsel shal

deliver a copy of the intended billing, together with

supporting affidavits and all other necessary docunentation,

to the Justice Admi nistrative Conm SsSion.

2. The Justice Adm nistrative Conm ssion shall review

the billings, affidavit, and docunentation for conpleteness

and conpliance with contractual and statutory requirenents. |f

the Justice Adninistrative Conmi Ssion objects to any portion

of the proposed billing, the objection and reasons therefor

shall be comunicated in witing to the private

court-appoi nted counsel. The counsel may thereafter file his

or her notion, which nmust specify whether the comm ssion

objects to any portion of the billing or the sufficiency of

document ation, and shall attach the comm ssion's letter

stating its objection.

(b) Followi ng receipt of the nption to exceed the fee

limts, the court shall hold an evidentiary hearing.

1. At the hearing, the attorney seeking conpensation

nmust prove by conpetent and substantial evidence that the case

requi red extraordinary and unusual efforts. The judge shal

consider criteria such as the nunber of w tnesses, the

complexity of the factual and legal issues, and the |ength of

trial. The fact that a trial was conducted in a case does not,
38
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by itself, constitute conpetent substantial evidence of an

extraordi nary and unusual effort. In a crimnal case, relief

under this section may not be granted if the nunber of work

hours does not exceed 75 or the nunber of the state's

wi t nesses deposed does not exceed 20.

2. The judge shall enter a witten order detailing his

or _her findings and identifying the extraordi nary nature of

the tine and efforts of the attorney in the case which warrant

exceeding the flat fee established by this section and the

CGeneral Appropriations Act.

(c) A copy of the npotion and attachnents shall be

served on the Justice Adm nistrative Comm ssion at |least 5

busi ness days prior to the date of a hearing. The Justice

Adni ni strative Conmi ssion shall have standing to appear before

the court, including at the hearing under paragraph (b), to

contest any notion for an order approving paynent of

attorney's fees, costs, or related expenses and may

participate in a hearing on the notion by use of tel ephonic or

ot her _conmuni cation equi pnent _unl ess ordered ot herw se. The

Justice Adninistrative Conmi ssion may contract wi th other

public or private entities or individuals to appear before the

court for the purpose of contesting any notion for an order

approving paynent of attorney's fees, costs, or related

expenses. The fact that the Justice Administrative Conmi SSion

has not objected to any portion of the billing or to the

sufficiency of the docunentation is not binding on the court.

(d) If the court finds that counsel has proved by

conpetent _and substantial evidence that the case required

extraordi nary and unusual efforts, the court shall fix the

conpensation to be paid to the attorney at a percentage above

the flat fee rate, depending on the extent of the unusual and
39
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1| extraordinary effort required. The percentage shall be only

2| the rate necessary to ensure that the fees paid are not

3| confiscatory under common | aw. The percentage may not exceed
4| 200 percent of the established flat fee, absent a specific

5| finding that 200 percent of the flat fee in the case would be
6| confiscatory. If the court determ nes that 200 percent of the
7| flat fee would be confiscatory, it shall fix the anmount of

8| conpensation using an hourly rate not to exceed $75 per hour

9| for a noncapital case and $100 per hour for a capital case.

10| However, the conpensation calculated by using the hourly rate
11| shall be only that anmpount necessary to ensure that the tota
12| fees paid are not confiscatory.

13 (e) Any order granting relief under this subsection

14| nust be attached to the final request for a payment submitted
15| to the Justice Adninistrative Conmi ssion.

16 (f) The Justice Administrative Conmi ssion shal

17| provide to the Ofice of the State Courts Adnministrator data
18| concerning the nunber of cases approved for conpensation in
19| excess of the limtation and the anmount of these awards by
20| circuit and by judge. The Office of the State Courts
21| Administrator shall report the data quarterly to the President
22| of the Senate, the Speaker of the House of Representatives,
23| the Chief Justice of the Supreme Court, and the chief judge of
24| each circuit.
25 Section 12. Effective July 1, 2007, section 27.54,
26| Florida Statutes, is amended to read:
27 27.54 Linmtation on paynent of expenditures fer—publiec
28| defender—s—offiee other than by the state.--
29 (1) Al paynents for the salary of the public defender
30| and the crimnal conflict and civil reqgional counsel and for
31| the necessary expenses of office, including salaries of
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assistants and staff, shall be considered as being for a valid
public purpose. Travel expenses shall be paid in accordance
with the provisions of s. 112.061.

(2) A county or municipality nmay contract with, or
appropriate or contribute funds to, the operation of the

of fices of the various public defenders and regional counse

as provided in this subsection. A public defender or regiona
counsel defending violations of special |aws or county or
nmuni ci pal ordi nances puni shabl e by incarceration and not
ancillary to a state charge shall contract with counties and
muni cipalities to recover the full cost of services rendered
on an hourly basis or reinburse the state for the full cost of
assigning one or nore full-tinme equival ent attorney positions
to work on behalf of the county or nunicipality.

Not wi t hst andi ng any ot her provision of law, in the case of a
county with a popul ation of |ess than 75,000, the public

def ender or_reaqgional counsel shall contract for ful

rei mbursenent, or for reinbursenment as the parties otherw se
agree. In local ordinance violation cases, the county or
nmuni ci pality shall pay for due process services that are
approved by the court, including deposition costs, deposition
transcri pt costs, investigative costs, witness fees, expert

W tness costs, and interpreter costs. The person charged with
the violation shall be assessed a fee for the services of a

public defender or regional counsel and other costs and fees

pai d by the county or rmunicipality, which assessed fee may be
reduced to a lien, in all instances in which the person enters
a plea of guilty or no contest or is found to be in violation
or guilty of any count or |esser included of fense of the
charge or conpani on case charges, regardl ess of adjudication.
The court shall determ ne the anopunt of the obligation. The
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1| county or nunicipality may recover assessed fees through

2| collections court or as otherwi se permitted by |law, and any

3| fees recovered pursuant to this section shall be forwarded to
4| the applicable county or municipality as rei nbursement.

5 (a) A contract for reinmbursement on an hourly basis

6| shall require a county or nunicipality to reinburse the public
7| defender or regional counsel for services rendered at a rate
8| of $50 per hour. If an hourly rate is specified in the Genera
9| Appropriations Act, that rate shall control

10 (b) A contract for assigning one or nore full-tine

11| equivalent attorney positions to performwork on behalf of the
12| county or rmunicipality shall assign one or nore full-tine

13| equival ent positions based on estinates by the public defender
14| or regional counsel of the number of hours required to handle
15| the projected workload. The full cost of each full-tine

16| equival ent attorney position on an annual basis shall be $50,
17| or the amount specified in the General Appropriations Act,

18| multiplied by the |egislative budget request standard for

19| avail able work hours for one full-tine equival ent attorney
20| position, or, in the absence of that standard, 1,854 hours.
21| The contract may provide for funding full-tinme equival ent
22| positions in one-quarter increnents.
23 (c) Any paynents received pursuant to this subsection
24| shall be deposited into the Grants and Donati ons Trust Fund
25 within the Justice Adm nistrative Conmm ssion for appropriation
26| by the Legislature.
27 (3) No public defender,_ e+ assistant public defender
28| regional counsel, or assistant regional counsel shall receive
29| fromany county or rmunicipality any suppl emental salary,
30| except as provided in this section.
31
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(4) Unless expressly authorized by law or in the
General Appropriations Act, public defenders and regiona
counsel are prohibited from spendi ng state-appropriated funds
on county funding obligations under s. 14, Art. V of the State
Constitution beginning January 1, 2005. This includes
expenditures on comruni cations services and facilities as
defined in s. 29.008. This does not prohibit a public defender
from spendi ng funds for these purposes in exceptiona
ci rcunst ances when necessary to nmintain operationa
continuity in the formof a short-term advance pendi ng
rei mbursenent fromthe county. If a public defender or

regi onal counsel provides short-term advance funding for a

county responsibility as authorized by this subsection, the

public defender or reqional counsel shall request ful

rei mbursenent fromthe board of county commi ssioners prior to
maki ng the expenditure or at the next neeting of the board of
county conmi ssioners after the expenditure is nmade. The tota
of all short-term advances authorized by this subsection shal
not exceed 2 percent of the public defender's or regiona
counsel's approved operating budget in any given year. No
short-term advances authorized by this subsection shall be
permtted until all reinbursements arising from advance
funding in the prior state fiscal year have been received by

the public defender or regional counsel. All reinbursenent

paynments received by the public defender or regional counse

shall be deposited into the General Revenue Fund.
Not wi t hst andi ng the provisions of this subsection, the public

def ender or regional counsel may expend funds for the purchase

of conputer systens, including associated hardware and

software, and for personnel related to this function.
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1 Section 13. Effective October 1, 2007, section 27.59,
2| Florida Statutes, is anended to read:

3 27.59 Access to prisoners.--The public defenders, ard
4| assistant public defenders, criminal conflict and ci vi

5| regional counsel, and assistant regional counsel shall be

6| enmpowered to inquire of all persons who are incarcerated in

7| lieu of bond and to tender them advi ce and counsel at any

8| time, but the provisions of this section shall not apply with
9| respect to persons who have engaged private counsel

10 Section 14. Effective Cctober 1, 2007, section 28. 24,
11| Florida Statutes, is anmended to read:

12 28.24 Service charges by clerk of the circuit

13| court.--The clerk of the circuit court shall charge for

14| services rendered by the clerk's office in recording docunents
15| and instrunments and in performing the duties enunerated in

16| amounts not to exceed those specified in this section

17| Notwi t hstandi ng any other provision of this section, the clerk
18| of the circuit court shall provide without charge to the state
19| attorney, public defender, guardian ad litem public guardian
20| attorney ad litem crimnal conflict and civil regiona
21| counsel, and private court-appointed counsel paid by the
22| state, and to the authorized staff acting on behalf of each
23| access to and a copy of any public record, if the requesting
24| party is entitled by law to view the exenpt or confidentia
25| record, as mmintained by and in the custody of the clerk of
26| the circuit court as provided in general |aw and the Florida
27| Rul es of Judicial Administration. The clerk of the circuit
28| court may provide the requested public record in an electronic
29| format in lieu of a paper format when capabl e of being
30| accessed by the requesting entity.
31
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Char ges

(1) For exam ning, conparing, correcting, verifying,
and certifying transcripts of record in appell ate proceedings,
prepared by attorney for appellant or soneone el se other than
Clerk per page. .. .... ... e 4.50

(2) For preparing, nunbering, and indexing an origina
record of appellate proceedings, per instrument........... 3.00

(3) For certifying copies of any instrunment in the
public records. ........ ... 1.50

(4) For verifying any instrument presented for
certification prepared by soneone other than clerk, per page
.......................................................... 3.00

(5)(a) For making copies by photographic process of
any instrument in the public records consisting of pages of
not nore than 14 inches by 8 1/2 inches, per page........ 1.00

(b) For nmeking copi es by photographic process of any

instrument in the public records of nore than 14 inches by 8

1/2 inches, per page..........u i 5.00
(6) For making mcrofilmcopies of any public records:
(a) 16 mMm 100" mcrofilmroll.................... 37.50
(b) 35 mMm 100" mcrofilmroll.................... 52.50
(c) Mcrofiche, per fiche......................... 3.00

(7) For copying any instrunment in the public records
by ot her than photographic process, per page.............. 6. 00
(8) For writing any paper other than herein
specifically mentioned, same as for copying, including signing
and seal ing........ ... 6. 00
(9) For indexing each entry not recorded.......... 1.00
(10) For receiving noney into the registry of court:
(a)l. First $500, percent........ ..., 3
45
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2. Each subsequent $100, percent................... 1.5
(b) Em nent domain actions, per deposit........ $150. 00
(11) For exami ning, certifying, and recording plats
and for recordi ng condom ni um exhibits |arger than 14 inches
by 8 1/2 inches:
(a) First page.......... e 30. 00
(b) Each additional page......................... 15. 00
(12) For recording, indexing, and filing any
i nstrument not nore than 14 inches by 8 1/2 inches, including
required notice to property apprai ser where applicabl e:
(a) First page or fraction thereof................ 5.00
(b) Each additional page or fraction thereof...... 4.00
(c) For indexing instrunents recorded in the officia
records which contain nmore than four nanmes, per additiona
MAITE. . o e 1.00
(d) An additional service charge shall be paid to the
clerk of the circuit court to be deposited in the Public
Records Mddernization Trust Fund for each instrunent listed in
s. 28.222, except judgnents received fromthe courts and
notices of |lis pendens, recorded in the official records:
1. First page. ...... .. 1.00
2. Each additional page............... .. .. ........ 0.50

Said fund shall be held in trust by the clerk and used
exclusively for equi prment and nmai nt enance of equi pnment,
personnel training, and technical assistance in nodernizing
the public records systemof the office. In a county where the
duty of maintaining official records exists in an office other
than the office of the clerk of the circuit court, the clerk
of the circuit court is entitled to 25 percent of the nobneys
deposited into the trust fund for equi pment, maintenance of
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equi pnent, training, and technical assistance in nodernizing
the system for storing records in the office of the clerk of
the circuit court. The fund may not be used for the paynent of
travel expenses, nenbership dues, bank charges,
staff-recruitnment costs, salaries or benefits of enployees,
construction costs, general operating expenses, or other costs
not directly related to obtaining and maintaini ng equi pnent
for public records systens or for the purchase of furniture or
of fice supplies and equi prent not related to the storage of
records. On or before Decenber 1, 1995, and on or before
Decenber 1 of each year inmmedi ately precedi ng each year during
which the trust fund is scheduled for |egislative review under
s. 19(f)(2), Art. IlIl of the State Constitution, each clerk of
the circuit court shall file a report on the Public Records
Moder ni zati on Trust Fund with the President of the Senate and
t he Speaker of the House of Representatives. The report nust
item ze each expenditure made fromthe trust fund since the

| ast report was filed; each obligation payable fromthe trust
fund on that date; and the percentage of funds expended for
each of the follow ng: equipnent, maintenance of equipnent,
personnel training, and technical assistance. The report nust
i ndicate the nature of the systemeach clerk uses to store,

mai ntain, and retrieve public records and the degree to which
the system has been upgraded since the creation of the trust
fund.

(e) An additional service charge of $4 per page shal
be paid to the clerk of the circuit court for each instrunent
listed in s. 28.222, except judgnents received fromthe courts
and notices of |lis pendens, recorded in the official records.

From the additional $4 service charge collected:
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1 1. If the counties nmaintain | egal responsibility for
2| the costs of the court-related technol ogy needs as defined in
3| s. 29.008(1)(f)2. and (h), 10 cents shall be distributed to

4| the Florida Association of Court Clerks and Conptroller, Inc.
5| for the cost of devel opnent, inplenentation, operation, and

6| mai ntenance of the clerks' Conprehensive Case |Information

7| System in which systemall clerks shall participate on or

8| before January 1, 2006; $1.90 shall be retained by the clerk
9| to be deposited in the Public Records Mdernization Trust Fund
10| and used exclusively for funding court-related technol ogy

11| needs of the clerk as defined in s. 29.008(1)(f)2. and (h);
12| and $2 shall be distributed to the board of county

13| commi ssioners to be used exclusively to fund court-rel ated

14| technol ogy, and court technol ogy needs as defined in s.

15| 29.008(1)(f)2. and (h) for the state trial courts, state

16| attorney, and public defender, and crininal conflict and civi
17| reqgional counsel in that county. If the counties maintain

18| legal responsibility for the costs of the court-rel ated

19| technol ogy needs as defined in s. 29.008(1)(f)2. and (h),
20| notwi t hstandi ng any other provision of law, the county is not
21| required to provide additional funding beyond that provided
22| herein for the court-related technol ogy needs of the clerk as
23| defined in s. 29.008(1)(f)2. and (h). Al court records and
24| official records are the property of the State of Florida,
25| including any records generated as part of the Conprehensive
26| Case Information System funded pursuant to this paragraph and
27| the clerk of court is designated as the custodi an of such
28| records, except in a county where the duty of nmintaining
29| official records exists in a county office other than the
30| clerk of court or conptroller, such county office is
31| designated the custodian of all official records, and the
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clerk of court is designated the custodian of all court
records. The clerk of court or any entity acting on behalf of
the clerk of court, including an association, shall not charge
a fee to any agency as defined in s. 119.011, the Legislature,
or the State Court System for copies of records generated by
t he Conprehensive Case Information System or held by the clerk
of court or any entity acting on behalf of the clerk of court,
i ncl udi ng an associ ati on.

2. |If the state becones legally responsible for the
costs of court-related technol ogy needs as defined in s.
29.008(1)(f)2. and (h), whether by operation of general |aw or
by court order, $4 shall be remtted to the Departnent of
Revenue for deposit into the General Revenue Fund.

(13) Cath, adm nistering, attesting, and sealing, not
otherwi se provided for herein............................. 3.00
(14) For validating certificates, any authorized
bonds, each. . ... ... .. . .. 3.00

(15) For preparing affidavit of domicile.......... 5.00
(16) For exenplified certificates, including signing
and seal ing........ ... 6. 00
(17) For authenticated certificates, including signing
and seal ing........ ... 6. 00
(18)(a) For issuing and filing a subpoena for a

Wi t ness, not otherw se provided for herein (includes witing,

preparing, signing, and sealing).......................... 6. 00
(b) For signing and sealing only.................. 1.50
(19) For approving bond........................... 7.50

(20) For searching of records, for each year's search

(21) For processing an application for a tax deed sale
(includes application, sale, issuance, and preparation of tax
49
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deed, and di sbursenent of proceeds of sale), other than excess
PrOCEEAS. . . ot 60. 00

(22) For disbursenent of excess proceeds of tax deed
sale, first $100 or fraction thereof..................... 10. 00

(23) Upon receipt of an application for a marriage
license, for preparing and admi ni stering of oath; issuing,
sealing, and recording of the marriage |icense; and providing
a certified COPY. ... ... 30. 00

(24) For solemizing matrinmony................... 30. 00

(25) For sealing any court file or expungenent of any
FECONd. . oo 37.50

(26) (a) For receiving and disbursing all restitution
payments, per payment. ... ... .. .. 3.00

(b) For receiving and disbursing all partial paynents,
other than restitution paynents, for which an administrative
processi ng service charge is not inposed pursuant to s.

28.246, per moNth. . ... .. .. 5.00

(c) For setting up a paynment plan, a one-tine
admi ni strative processing charge in lieu of a per nonth charge
under paragraph (b)........ ... . . . . . . 25. 00

(27) Postal charges incurred by the clerk of the
circuit court in any nmailing by certified or registered mail
shall be paid by the party at whose instance the mailing is
made.

(28) For furnishing an electronic copy of information
contained in a computer database: a fee as provided for in
chapter 119.

Section 15. Effective October 1, 2007, section 28. 345,
Florida Statutes, is anended to read:

28. 345 Exenption fromcourt-related fees and
charges. --Notwi t hst andi ng any other provision of this chapter
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1| or law to the contrary, judges and those court staff acting on
2| behalf of judges, state attorneys, guardians ad litem public
3| guardians, attorneys ad litem court-appointed private

4| counsel, crininal conflict and civil regional counsel, and

5| public defenders, acting in their official capacity, and state
6| agencies, are exenpt fromall court-related fees and charges
7| assessed by the clerks of the circuit courts.

8 Section 16. Effective July 1, 2007, section 29.001

9| Florida Statutes, is anended to read:

10 29.001 sState courts systemelenments and definitions.--
11 (1) For the purpose of inplenmenting s. 14, Art. V of
12| the State Constitution, the state courts systemis defined to
13| include the enunerated el enents of the Suprene Court, district
14| courts of appeal, circuit courts, county courts, and certain
15| supports thereto. The offices of public defenders and state
16| attorneys are defined to include the enunerated el enents of

17| the 20 state attorneys' offices and the enunerated el ements of
18| the 20 public defenders' offices and five offices of crimna
19| conflict and civil regional counsel. Court-appointed counse
20| are defined to include the enunerated el ements for counse

21| appointed to ensure due process in crinmnal and civi

22| proceedings in accordance with state and federa

23| constitutional guarantees. Funding for the state courts

24| system the state attorneys' offices, the public defenders

25| offices, the offices of crimnal conflict and civil regiona
26| counsel, and other court-appointed counsel shall be provided
27| from state revenues appropriated by general |aw.

28 (2) Although a program or function currently nmay be
29| funded by the state or prescribed or established in genera

30| law, this does not designate the program or function as an

31| elenent of the state courts system state attorneys' offices,
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public defenders' offices, or the offices of the circuit and
county court clerks perform ng court-related functions as
described in s. 14, Art. V of the State Constitution.

Section 17. Effective July 1, 2007, section 29.006,
Florida Statutes, is anended to read:

29. 006 Puble—defenders—and | ndi gent defense
costs.--For purposes of inplenmenting s. 14, Art. V of the
State Constitution, the elenments of the public defenders’

offices and crimnal conflict and civil regional counse

offices to be provided fromstate revenues appropriated by
general law are as foll ows:

(1) The public defender of each judicial circuit and
assi stant public defenders and other staff as deterni ned by

general law. The regional counsel of each judicial district,

the assistant regional counsel, and other staff as determ ned

by general |aw.

(2) Reasonable court reporting and transcription
servi ces necessary to neet constitutional or statutory
requi renents, including the cost of transcribing and copying
depositions of wi tnesses and the cost of foreign | anguage and
si gn-1 anguage interpreters and transl ators.

(3) Wtnesses, including expert witnesses, sumoned to
appear for an investigation, prelinmnary hearing, or trial in
a case when the wi tnesses are sumoned on behal f of an
i ndi gent defendant, and any other expert witnesses required in
a court hearing by |aw or whonmever the public defender or

regi onal counsel deenms necessary for the performance of his or

her duti es.
(4) Mental health professionals appointed pursuant to
s. 394.473 and required in a court hearing involving an
i ndi gent, and nmental health professionals appointed pursuant
52
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1| to s. 916.115(2) and required in a court hearing involving an
2| indigent.

3 (5) Reasonable transportation services in the

4| performance of constitutional and statutory responsibilities.
5| Motor vehicles owned by counties and provi ded exclusively to
6| public defenders as of July 1, 2003, and any additiona

7| vehicles owned by the counties and provi ded exclusively to

8| public defenders during fiscal year 2003-2004 shall be

9| transferred by title to the state effective July 1, 2004.

10 (6) Travel expenses reinbursable under s. 112.061

11| reasonably necessary in the perfornmance of constitutional and
12| statutory responsibilities.

13 (7) Reasonable library and electronic |egal research
14| services, other than a public law library.

15 (8) Reasonable pretrial consultation fees and costs.
16 Section 18. Effective October 1, 2007, section 29.007
17| Florida Statutes, is anmended to read:

18 29. 007 Court-appoi nted counsel.--For purposes of

19| inplenenting s. 14, Art. V of the State Constitution, the

20| el enents of court-appointed counsel to be provided fromstate
21| revenues appropriated by general |law are as foll ows:

22 (1) Private attorneys appointed by the court to handle
23| cases where the defendant is indigent and cannot be

24| represented by the public defender or the office of crimina
25| conflict and civil regional counsel urder—ss—2+42—-and27-53.
26 (2) Wen the office of crimnal conflict and ci vi

27| regional counsel has a conflict of interest, private attorneys
28| appointed by the court to represent indigents or other classes
29| of litigants in civil proceedings requiring court-appointed
30| counsel in accordance with state and federal constitutiona

31| guarantees and federal and state statutes.
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(3) Reasonable court reporting and transcription
servi ces necessary to neet constitutional or statutory
requi renents, including the cost of transcribing and copying
depositions of witnesses and the cost of foreign | anguage and
si gn-1 anguage interpreters and transl ators.

(4) Wtnesses, including expert wi tnesses, sumoned to
appear for an investigation, prelinmnary hearing, or trial in
a case when the wi tnesses are sumoned on behal f of an
i ndi gent, and any ot her expert w tnesses approved by the
court.

(5) Mental health professionals appointed pursuant to
s. 394.473 and required in a court hearing involving an
i ndi gent, nmental health professionals appointed pursuant to s.
916.115(2) and required in a court hearing involving an
i ndi gent, and any other nmental health professionals required
by law for the full adjudication of any civil case involving
an indi gent person.

(6) Reasonable pretrial consultation fees and costs.

(7) Travel expenses reinbursable under s. 112.061
reasonably necessary in the performnce of constitutional and

statutory responsibilities.

Subsections (3), (4), (5), (6), and (7) apply when
court-appoi nted counsel is appointed; when the court
deternmines that the litigant is indigent for costs; or when
the litigant is acting pro se and the court determ nes that
the litigant is indigent for costs at the trial or appellate
I evel. This section applies in any situation in which the
court appoints counsel to protect a litigant's due process
rights. The Justice Adm nistrative Conmi ssion shall approve
uni formcontract fornms for use in processing paynents for due
54
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1| process services under this section. In each case in which a
2| private attorney represents a person determ ned by the court
3| to be indigent for costs, the attorney shall execute the

4| comm ssion's contract for private attorneys representing

5| persons determ ned to be indigent for costs.

6 Section 19. Effective July 1, 2007, subsections (1)

7| and (2) of section 29.008, Florida Statutes, are anended to

8| read:

9 29.008 County funding of court-related functions.--
10 (1) Counties are required by s. 14, Art. V of the

11| State Constitution to fund the cost of communi cations

12| services, existing radio systens, existing multiagency

13| crimnal justice information systens, and the cost of

14| construction or |ease, maintenance, utilities, and security of
15| facilities for the circuit and county courts, public

16| defenders' offices, state attorneys' offices, guardian ad

17| litemoffices, and the offices of the clerks of the circuit
18| and county courts perform ng court-related functions. For

19| purposes of this section, the term"circuit and county courts"
20| includes shatH—inelude the offices and staffing of the
21| guardian ad litem prograns, and the term "public defenders
22| offices" includes the offices of crinminal conflict and ciVi
23| regional counsel. The county designated under s. 35.05(1) as
24| the headquarters for each appellate district shall fund these
25| costs for the appellate division of the public defender's
26| office in that county. For purposes of inplenmenting these
27| requirenents, the term
28 (a) "Facility" neans reasonabl e and necessary
29| buildings and office space and appurtenant equi prent and
30| furnishings, structures, real estate, easenents, and rel ated
31| interests in real estate, including, but not linted to, those
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for the purpose of housing legal materials for use by the
general public and personnel, equipnment, or functions of the
circuit or county courts, public defenders' offices, state
attorneys' offices, and court-related functions of the office
of the clerks of the circuit and county courts and al

storage. The term"facility" includes all wiring necessary for
court reporting services. The term al so includes access to
parking for such facilities in connection with such
court-related functions that may be available free or froma
private provider or a local governnent for a fee. The office
space provided by a county may not be |l ess than the standards
for space allotnment adopted by the Departnent of Managenent
Services, except this requirenment applies only to facilities
that are | eased, or on which constructi on commences, after
June 30, 2003. County funding must include physica

nodi fications and inprovenents to all facilities as are
required for conpliance with the Anericans with Disabilities
Act. Upon nutual agreement of a county and the affected entity
in this paragraph, the office space provided by the county may
vary fromthe standards for space allotnment adopted by the
Depart ment of Managenent Servi ces.

1. As of July 1, 2005, equipnment and furnishings shal
be limted to that appropriate and customary for courtroons,
hearing roons, jury facilities, and other public areas in
courthouses and any other facility occupied by the courts,

state attorneys, anrd public defenders, guardians ad litem and

crimnal conflict and civil regional counsel. Court reporting

equi pnent in these areas or facilities is not a responsibility
of the county.
2.  Equi prent and furnishings under this paragraph in
exi stence and owned by counties on July 1, 2005, except for
56
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that in the possession of the clerks, for areas other than
courtroons, hearing roons, jury facilities, and other public
areas in courthouses and any other facility occupied by the
courts, state attorneys, and public defenders, shall be
transferred to the state at no charge. This provision does not
apply to any conmmuni cati on services as defined in paragraph
(f).

(b) "Construction or |ease" includes, but is not
limted to, all reasonable and necessary costs of the
acquisition or lease of facilities for all judicial officers,
staff, jurors, volunteers of a tenant agency, and the public
for the circuit and county courts, the public defenders
of fices, state attorneys' offices, and for perforning the
court-related functions of the offices of the clerks of the
circuit and county courts. This includes expenses related to
financing such facilities and the existing and future cost and
bonded i ndebt edness associated with placing the facilities in
use.

(c) "Maintenance" includes, but is not linmted to, al
reasonabl e and necessary costs of custodial and groundskeepi ng
services and renovation and reconstructi on as needed to
accommodat e functions for the circuit and county courts, the
public defenders' offices, and state attorneys' offices and
for perform ng the court-related functions of the offices of
the clerks of the circuit and county court and for nmintaining
the facilities in a condition appropriate and safe for the use
i nt ended.

(d)y "Uilities" nmeans all electricity services for
light, heat, and power; natural or manufactured gas services
for light, heat, and power; water and wastewater services and
systens, stormwater or runoff services and systems, sewer
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services and systens, all costs or fees associated with these
servi ces and systens, and any costs or fees associated with
the mtigation of environnental inpacts directly related to
the facility.

(e) "Security" includes but is not limted to, al
reasonabl e and necessary costs of services of |aw enforcenent
officers or licensed security guards and all el ectronic,
cellular, or digital nonitoring and screeni ng devices
necessary to ensure the safety and security of all persons
visiting or working in a facility; to provide for security of
the facility, including protection of property owned by the
county or the state; and for security of prisoners brought to
any facility. This includes bailiffs while providing courtroom
and ot her security for each judge and other quasi-judicia
of ficers.

(f) "Comunications services" are defined as any
reasonabl e and necessary transm ssion, enission, and reception
of signs, signals, witings, inages, and sounds of
intelligence of any nature by wire, radio, optical, audio
equi pnent, or other el ectromagnetic systens and incl udes al
facilities and equi pnent owned, |eased, or used by judges,

clerks, public defenders, state attorneys, guardians ad litem

crimnal conflict and civil regional counsel, and all staff of

the state courts system state attorneys' offices, public
defenders' offices, and clerks of the circuit and county
courts performng court-related functions. Such system or
services shall include, but not be limted to:

1. Tel ephone systeminfrastructure, including conputer
lines, tel ephone switching equi pnent, and nmi ntenance, and
facsim |l e equi prent, wireless comunications, cellular
t el ephones, pagers, and video tel econferencing equi pmrent and
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line charges. Each county shall continue to provide access to
a local carrier for local and I ong distance service and shal
pay toll charges for local and |ong distance service.

2. Al conmputer networks, systens and equi prment,
i ncl udi ng conmput er hardware and software, nodens, printers,
Wi ring, network connections, nmintenance, support staff or
servi ces including any county-funded support staff |ocated in
the offices of the circuit court, county courts, state

attorneys, and public defenders, guardians ad litem and

crinminal conflict and civil regional counsel; training,

supplies, and |ine charges necessary for an integrated
conmput er systemto support the operations and nmanagenent of
the state courts system the offices of the public defenders,

the offices of the state attorneys, the quardian ad litem

offices, the offices of crimnal conflict and civil regiona

counsel, and the offices of the clerks of the circuit and
county courts; and the capability to connect those entities
and reporting data to the state as required for the
transm ssi on of revenue, performance accountability, case
management, data collection, budgeting, and auditing purposes.
The integrated conputer system shall be operational by July 1,
2006, and, at a mininum pernit the exchange of financial
performance accountability, case managenent, case di sposition
and other data across nultiple state and county infornmation
systens involving nultiple users at both the state | evel and
wi thin each judicial circuit and be able to electronically
exchange judicial case background data, sentencing
scoresheets, and video evidence information stored in
i ntegrated case managenent systens over secure networks. Once
the integrated system becomes operational, counties may reject
requests to purchase conmuni cati on services included in this
59
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subpar agraph not in conpliance with standards, protocols, or
processes adopted by the board established pursuant to s.
29. 0086.

3. Courier nmessenger and subpoena services.

4. Auxiliary aids and services for qualified
individuals with a disability which are necessary to ensure
access to the courts. Such auxiliary aids and services
include, but are not linmted to, sign | anguage interpretation
services required under the federal Anericans with
Disabilities Act other than services required to satisfy
due-process requirenments and identified as a state funding
responsi bility pursuant to ss. 29.004, 29.005, 29.006, and
29.007, real-time transcription services for individuals who
are hearing inpaired, and assistive |listening devices and the
equi pnment necessary to i nplenent such accommopdati ons.

(g) "Existing radio systens" includes, but is not
limted to, |aw enforcenent radi o systens that are used by the
circuit and county courts, the offices of the public
defenders, the offices of the state attorneys, and for
court-related functions of the offices of the clerks of the
circuit and county courts. This includes radi o systens that
wer e operational or under contract at the tine Revision No. 7,
1998, to Art. V of the State Constitution was adopted and any
enhancenents made thereafter, the maintenance of those
systens, and the personnel and supplies necessary for
operation.

(h) "Existing multiagency crinminal justice infornmation
systens" includes, but is not limted to, those conponents of
the nmultiagency crimnal justice information system as defined
in s. 943.045, supporting the offices of the circuit or county
courts, the public defenders' offices, the state attorneys
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of fices, or those portions of the offices of the clerks of the
circuit and county courts perfornming court-related functions
that are used to carry out the court-related activities of
those entities. This includes upgrades and nai ntenance of the
current equi pnment, mai ntenance and upgrades of supporting
technol ogy infrastructure and associated staff, and services
and expenses to assure continued information sharing and
reporting of information to the state. The counties shall also
provi de additional information technol ogy services, hardware,
and software as needed for new judges and staff of the state
courts system state attorneys' offices, public defenders

offices, guardian ad litemoffices, and the offices of the

clerks of the circuit and county courts performng
court-related functions.

(2) Counties shall pay reasonabl e and necessary
sal ari es, costs, and expenses of the state courts system
i ncludi ng associ ated staff and expenses, to neet |oca
requi renents.

(a) Local requirenents are those specialized prograns,
nonj udi ci al staff, and other expenses associated with
speci al i zed court prograns, specialized prosecution needs,
speci al i zed def ense needs, or resources required of a |oca
jurisdiction as a result of special factors or circunstances.
Local requirenents exist:

1. Wen inposed pursuant to an express statutory
directive, based on such factors as provided in paragraph (b);
or

2.  \en:

a. The county has enacted an ordi nance, adopted a

| ocal program or funded activities with a financial or
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operational inpact on the circuit or a county within the
circuit; or

b. Circunstances in a given circuit or county result
in or necessitate inplenentation of specialized prograns, the
provi si on of nonjudicial staff and expenses to specialized
court programs, special prosecution needs, specialized defense
needs, or the commitment of resources to the court's
jurisdiction.

(b) Factors and circunstances resulting in the

establishnment of a |ocal requirenent include, but are not

l[imted to:
1. Geographic factors;
2. Denographic factors;
3. Labor market forces;
4. The nunber and | ocation of court facilities; or
5. The volunme, severity, conplexity, or m x of court

cases.
(c) Local requirenents under subparagraph (a)2. nust
be determi ned by the follow ng nethod:
1. The chief judge of the circuit, in conjunction with

the state attorney, and the public defender, and the crimna

conflict and civil reqgional counsel only on matters that

i mpact their offices, shall identify all local requirenments
within the circuit or within each county in the circuit and
shall identify the reasonabl e and necessary sal ari es, costs,
and expenses to neet these | ocal requirenents.

2. On or before June 1 of each year, the chief judge
shall submit to the board of county commi ssioners a tentative
budget request for local requirenents for the ensuing fisca
year. The tentative budget nust certify a listing of all |oca
requi renents and the reasonabl e and necessary sal aries, costs,
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and expenses for each |ocal requirenment. The board of county
conmmi ssioners may, by resolution, require the certification to
be submitted earlier

3. The board of county conm ssioners shall thereafter
treat the certification in accordance with the county's
budgetary procedures. A board of county conm ssioners may:

a. Deternmine whether to provide funding, and to what
extent it will provide funding, for salaries, costs, and
expenses under this section;

b. Require a county finance officer to conduct a
preaudit review of any county funds provided under this
section prior to disbursenent;

c. Require review or audit of funds expended under
this section by the appropriate county office; and

d. Provide additional financial support for the courts

system state attorneys, e public defenders, or crimna

conflict and civil regional counsel

(d) Counties may satisfy these requirenments by
entering into interlocal agreenents for the collective funding
of these reasonabl e and necessary sal aries, costs, and
expenses.

Section 20. Effective July 1, 2007, subsections (1),
(2), (3), and (5) of section 29.015, Florida Statutes, are
amended to read:

29.015 Contingency fund; linmtation of authority to
transfer funds in contracted due process services
appropriation categories.--

(1) An appropriation may be provided in the Genera
Appropriations Act in the Justice Adm nistrative Commission to
serve as a contingency fund for the purpose of alleviating
deficits in contracted due process services appropriation
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categories, including private court-appoi nted counse
appropriation categories, that may occur fromtinme to tinme due
to extraordi nary cases events that |ead to unexpected
expendi t ures.

(2) In the event that a state attorney, e public

defender, _or crimnal conflict and civil regional counse

incurs a deficit in a contracted due process services

appropriation category or conflict counsel category, the

foll owi ng steps shall be taken in order:
(a) The state attorney, e+ public defender, or

regi onal counsel shall first attenpt to identify surplus funds

from other appropriation categories within his or her office
and subnit a budget amendnment pursuant to chapter 216 to
transfer funds fromwthin the office.

(b) In the event that the state attorney, e public

def ender, or reqgional counsel is unable to identify surplus

funds fromwithin his or her office, he or she shall certify
this to the Justice Administrative Conmi ssion along with a
conpl ete explanation of the circunstances which led to the
deficit and steps the office has taken to reduce or alleviate
the deficit. The Justice Adm nistrative Commi ssion shal
inquire as to whether any other office has surplus funds in
its contracted due process services appropriation categories
whi ch can be transferred to the office that is experiencing
the deficit. If other offices indicate that surplus funds are
avail able within the sane budget entity apprepriation
eategoery, the Justice Administrative Comm ssion shall transfer

t he amount needed to fund the deficit and notify the Governor
and the chair and vice chair of the Legislative Budget
Conmmi ssion 14 days prior to a transfer pursuant to the notice,
review, and objection provisions of s. 216.177. If funds
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appropriated for this purpose are available in a different
budget entity, the Justice Administrative Conm ssion shal
request a budget anmendnment pursuant to chapter 216.

(c) If no office indicates that surplus funds are
available to alleviate the deficit, the Justice Administrative
Conmmi ssi on may request a budget amendrment to transfer funds
fromthe contingency fund. Such transfers shall be in
accordance with all applicable provisions of chapter 216 and
shall be subject to review and approval by the Legislative
Budget Commi ssion. The Justice Adm nistrative Comm ssion shal
submit the docunentation provided by the office explaining the
circunstances that led to the deficit and the steps taken by
the office and the Justice Administrative Conmmission to
identify surplus funds to the Legislative Budget Comni ssion

(3) Inthe event that there is a deficit in a
statewi de contracted due process services appropriation
category provided for private court-appoi nted counse
necessary due to withdrawal of the public defender and

crimnal conflict and civil regional counsel due to an ethica

conflict, the follow ng steps shall be taken in order

(a) The Justice Administrative Conm ssion shall first
attenpt to identify surplus funds from other contracted due
process services appropriation categories within the Justice
Admi nistrative Comr ssion and subnit a budget amendnent
pursuant to chapter 216 to transfer funds fromw thin the
conmi ssi on.

(b) In the event that the Justice Admi nistrative
Commi ssion is unable to identify surplus funds fromw thin the
conmmi ssi on, the commr ssion shall inquire of each of the public

def enders and regi onal counsel as to whether any office has

surplus funds in its contracted due process services
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appropriations categories which can be transferred. |f any

public defender or reqional counsel office or offices indicate

that surplus funds are available, the Justice Adm nistrative
Commi ssi on shall request a budget amendrment to transfer funds
fromthe office or offices to alleviate the deficit upon
agreenent of the contributing office or offices.

(c) If no public defender or regional counsel office

has surplus funds available to alleviate the deficit, the
Justice Adm nistrative Comr ssion nmay request a budget
anmendnent to transfer funds fromthe contingency fund. Such
transfers shall be in accordance with all applicable
provi si ons of chapter 216 and shall be subject to review and
approval by the Legislative Budget Commi ssion. The Justice
Admi ni strative Comm ssion shall submit the docunentation
provi ded by the office explaining the circunmstances that |ed
to the deficit and the steps taken by the Justice
Administrative Comrission to identify surplus funds to the
Legi sl ati ve Budget Conmi ssion

(5) Notwithstandi ng any provisions in chapter 216 to
the contrary, no office shall transfer funds froma contracted
due process services appropriation category or froma
contingency fund category authorized in this section except as
specifically authorized in this section. In addition, funds
shall not be transferred froma state attorney office to

alleviate a deficit in a public defender office or an office

of crimnal conflict and civil regional counsel, and funds

shall not be transferred froma public defender office or

regional counsel office to alleviate a deficit in a state

attorney office.
Section 21. Effective Cctober 1, 2007, section 29.018,
Florida Statutes, is anended to read:
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29.018 Cost sharing of due-process services;
legislative intent.--1t is the intent of the Legislature to
provi de state-funded due-process services to the state courts

system state attorneys, public defenders, crimnal conflict

and civil regional counsel, and private court-appointed

counsel in the nost cost-effective and efficient manner. The
state courts system state attorneys, public defenders,

crimnal conflict and civil reqgional counsel, and the Justice

Admi ni strative Comr ssion on behalf of private court-appointed
counsel may enter into contractual agreements to share, on a
pro rata basis, the costs associated with court reporting
services, court interpreter and translation services, court
experts, and all other due-process services funded by the
state pursuant to this chapter. These costs shall be budgeted
within the funds appropriated to each of the affected users of
servi ces.

Section 22. Subsection (1) of section 39.815, Florida
Statutes, is anended to read:

39.815 Appeal.--

(1) Any child, any parent or guardian ad |item of any
child, any other party to the proceeding who is affected by an
order of the court, or the departnment may appeal to the
appropriate district court of appeal within the tinme and in
the manner prescribed by the Florida Rules of Appellate
Procedure. The district court of appeal shall give an appea
froman order termnating parental rights priority in
docketing and shall render a decision on the appeal as
expeditiously as possible. Appointed counsel shall be

conpensated as provided in s. 27.5304(6) s—2+~5364(5).
Section 23. Subsections (5) and (6) of section 43.16,

Florida Statutes, are anended to read
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1 43.16 Justice Adm nistrative Conmmi ssion; menbership

2| powers and duties.--

3 (5) The duties of the commission shall include, but

4| not be linmted to, the follow ng:

5 (a) The nmmintenance of a central state office for

6| adnministrative services and assi stance when possible to and on
7| behalf of the state attorneys and public defenders of Florida,
8| the capital collateral regional counsel of Florida, the

9| criminal conflict and civil regional counsel, and the Guardian
10| Ad Litem Program

11 (b) Each state attorney, anrd public defender, and

12| criminal conflict and civil regional counsel and the Guardian
13| Ad Litem Program shall continue to prepare necessary budgets,
14| vouchers that whieh represent valid clains for rei nmbursenent
15| by the state for authorized expenses, and other things

16| incidental to the proper administrative operation of the

17| office, such as revenue transnmittals to the Chief Financia

18| O ficer and automated systens plans, but will forward sanme to
19| the commi ssion for recording and subnission to the proper

20| state officer. However, when requested by a state attorney, o+
21| a public defender, a crimnal conflict and civil regiona

22| counsel, or the Guardian Ad Litem Program the conmi ssion will
23| either assist in the preparation of budget requests, voucher
24| schedul es, and other forns and reports or acconplish the

25| entire project involved.

26 (6) The provisions contained in this section shall be
27| supplenental to those of chapter 27, relating to state

28| attorneys, and public defenders, crimnal conflict and civi

29| regional counsel, and capital collateral regional counsel; to
30| those of chapter 39, relating to the Guardian Ad Litem

31| Program or to other |laws pertaining hereto.
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1 Section 24. Effective October 1, 2007, section 57.082,
2| Florida Statutes, is anended to read:

3 57.082 Determination of civil indigent status.--

4 (1) APPLICATION TO THE CLERK. -- A person seeking

5| appoi ntnment of an a—private attorney in a civil case eligible
6| for court-appointed counsel, or seeking relief from prepaynent
7| of fees and costs under s. 57.081, based upon an inability to
8| pay nust apply to the clerk of the court for a determination
9| of civil indigent status using an application form devel oped
10| by the Florida Clerks of Court Operations Corporation with

11| final approval by the Supreme Court.

12 (a) The application must include, at a mninmm the
13| followi ng financial information:

14 1. Net inconme, consisting of total salary and wages,
15| m nus deductions required by law, including court-ordered

16| support paynents.

17 2. Oher incone, including, but not limted to, socia
18| security benefits, union funds, veterans' benefits, workers'
19| conmpensation, other regular support from absent famly

20| nmenbers, public or private enpl oyee pensions, unenpl oynent

21| conpensation, dividends, interest, rent, trusts, and gifts.

22 3. Assets, including, but not limted to, cash,

23| savings accounts, bank accounts, stocks, bonds, certificates
24| of deposit, equity in real estate, and equity in a boat or a
25| nmotor vehicle or in other tangible property.

26 4. Al liabilities and debts.

27

28| The application nust include a signature by the applicant

29| which attests to the truthfulness of the information provided.
30| The application form devel oped by the corporation nust include
31| notice that the applicant nay seek court review of a clerk's
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1| determination that the applicant is not indigent, as provided
2| in this section.

3 (b) The clerk shall assist a person who appears before
4| the clerk and requests assistance in conpleting the

5| application, and the clerk shall notify the court if a person
6| is unable to conplete the application after the clerk has

7| provided assi stance.

8 (c) The clerk shall accept an application that is

9| signed by the applicant and subnitted on his or her behalf by
10| a private attorney who is representing the applicant in the
11| applicable matter

12 (2) DETERM NATI ON BY THE CLERK. --The clerk of the

13| court shall deterni ne whether an applicant seeking such

14| designation is indigent based upon the information provided in
15| the application and the criteria prescribed in this

16| subsection.

17 (a)l. An applicant, including an applicant who is a
18| minor or an adult tax-dependent person, is indigent if the

19| applicant's inconme is equal to or bel ow 200 percent of the

20| then-current federal poverty guidelines prescribed for the

21| size of the household of the applicant by the United States
22| Departnment of Health and Human Services.

23 2. There is a presunption that the applicant is not

24| indigent if the applicant owns, or has equity in, any

25| intangi ble or tangi ble personal property or real property or
26| the expectancy of an interest in any such property having a
27| net equity value of $2,500 or nore, excluding the value of the
28| person's honmestead and one vehicle having a net val ue not

29| exceedi ng $5, 000.

30 (b) Based upon its review, the clerk shall mnmeke one of
31| the follow ng determ nations:
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1 1. The applicant is not indigent.

2 2. The applicant is indigent.

3 (c) If the clerk determines that the applicant is

4] indigent, the clerk shall imediately file the determni nation
5 in the case record.

6 (d) The duty of the clerk in determ ning whether an

7| applicant is indigent is |linmted to receiving the application
8| and conparing the information provided in the application to
9| the criteria prescribed in this subsection. The determ nation
10| of indigent status is a mnisterial act of the clerk and may
11| not be based on further investigation or the exercise of

12| i ndependent judgnment by the clerk. The clerk may contract with
13| third parties to perform functions assigned to the clerk under
14| this section.

15 (e) The applicant nmay seek review of the clerk's

16| determ nation that the applicant is not indigent in the court
17| having jurisdiction over the matter by filing a petition to
18| review the clerk's determ nati on of nonindi gent status, for
19| which a filing fee may not be charged. |If the applicant seeks
20| review of the clerk's determ nation of indigent status, the
21| court shall make a final determination as provided in

22| subsection (4).

23 (3) APPO NTMENT OF COUNSEL ON AN I NTERI M BASI S. -- 1| f
24| the clerk of the court has not nade a determnination of

25| indigent status at the tinme a person requests appoi ntnent of
26| an a—private attorney in a civil case eligible for

27| court-appoi nted counsel, the court shall nmake a prelininary
28| deternmination of indigent status, pending further review by
29| the clerk, and may, by court order, appoint prvate counsel on
30| an interim basis.

31 (4) REVIEW OF THE CLERK' S DETERM NATI ON. - -
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1 (a) If the clerk of the court determ nes that the

2| applicant is not indigent and the applicant seeks revi ew of

3| the clerk's determination, the court shall nake a fina

4| determ nation of indigent status by reviewi ng the infornmation
5| provided in the application against the criteria prescribed in
6| subsection (2) and by considering the foll owi ng additiona

7| factors:

8 1. Wether paying for private counsel or other fees

9| and costs creates a substantial hardship for the applicant or
10| the applicant's famly.

11 2. Whiether the applicant is proceeding pro se or is
12| represented by a private attorney for a fee or on a pro bono
13| basis.

14 3. Wien the applicant retained private counsel

15 4. The amount of any attorney's fees and who is paying
16| the fees.

17 5. Any other relevant financial circunstances of the
18| applicant or the applicant's famly.

19 (b) Based upon its review, the court shall meke one of
20| the followi ng determ nations and shall, if appropriate,

21| appoi nt prvate counsel

22 1. The applicant is not indigent.

23 2. The applicant is indigent.

24 (5) APPO NTMENT OF COUNSEL.--1n appointing counse

25| after a deternination that a person is indigent under this

26| section, the court shall first appoint the office of crinina
27| conflict and civil regional counsel, as provided in s. 27. 511
28| unless specific provision is nmade in law for the appointnent
29| of the public defender in the particular civil proceedinag.

30 (6) £5% PROCESSI NG CHARGE; PAYMENT PLANS. -- A person who
31| the clerk or the court deternmnes is indigent for civi
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proceedi ngs under this section shall be enrolled in a paynent
pl an under s. 28.246 and shall be charged a one-tine
admi ni strative processing charge under s. 28.24(26)(c). A
nmont hl y paynent anount, cal cul ated based upon all fees and al
anticipated costs, is presuned to correspond to the person's
ability to pay if it does not exceed 2 percent of the person's
annual net income, as defined in subsection (1), divided by
12. The person nmay seek review of the clerk's decisions
regardi ng a paynent plan established under s. 28.246 in the
court having jurisdiction over the matter. A case nmmy not be
i npeded in any way, delayed in filing, or delayed in its
progress, including the final hearing and order, due to
nonpaynment of any fees by an indigent person

(7) 66y FINANCI AL DI SCREPANCI ES; FRAUD; FALSE
| NFORMATI ON. - -

(a) If the court |earns of discrepancies between the
application and the actual financial status of the person
found to be indigent, the court shall determ ne whether the
status and any relief provided as a result of that status
shall be revoked. The person may be heard regarding the
informati on | earned by the court. If the court, based on the
i nformati on, determ nes that the person is not indigent, the
court shall revoke the provision of any relief under this
section.

(b) If the court has reason to believe that any
applicant, through fraud or nmisrepresentation, was inproperly
deternmined to be indigent, the matter shall be referred to the
state attorney. Twenty-five percent of any amount recovered by
the state attorney as reasonabl e value of the services
rendered, including fees, charges, and costs paid by the state
on the person's behalf, shall be remitted to the Departnent of
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1| Revenue for deposit into the Grants and Donations Trust Fund
2| within the Justice Adm nistrative Comr ssion. Seventy-five

3| percent of any ampunt recovered shall be remitted to the

4| Departnment of Revenue for deposit into the General Revenue

5| Fund.

6 (c) A person who knowi ngly provides false information
7| to the clerk or the court in seeking a deternination of

8| indigent status under this section commts a m sdeneanor of

9| the first degree, punishable as provided in s. 775.082 or s.
10| 775.083.

11 Section 25. Paragraph (y) of subsection (2) of section
12| 110.205, Florida Statutes, is anended to read:

13 110. 205 Career service; exenptions.--

14 (2) EXEMPT POSITIONS. --The exenpt positions that are
15| not covered by this part include the foll ow ng:

16 (y) Al officers and enployees of the Justice

17| Administrative Conm ssion, Ofice of the State Attorney,

18| Office of the Public Defender, regional offices of capita

19| collateral counsel, offices of crinminal conflict and ciVi
20| regional counsel, and Statew de Guardian Ad Litem Office,
21| including the circuit guardian ad |item prograns.
22 Section 26. Effective October 1, 2007, subsection (2)
23| of section 125.69, Florida Statutes, is anmended to read:
24 125.69 Penalties; enforcement by code inspectors.--
25 (2) Each county is authorized and required to pay any
26| attorney appointed by the court to represent a defendant
27| charged with a crimnal violation of a special |aw or county
28| ordinance not ancillary to a state charge if the defendant is
29| indigent and otherwi se entitled to court-appointed counse
30| under the Constitution of the United States or the
31| Constitution of the State of Florida. In these cases, the
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1| court shall appoint counsel to represent the defendant in

2| accordance with s. 27.40, and shall order the county to pay
3| the reasonable attorney's fees, costs, and rel ated expenses of
4| the defense. The county may contract with the public defender
5 or the office of crimnal conflict and civil regional counse
6| for e the judicial circuit in which the county is located to
7| serve as court-appointed counsel pursuant to s. 27.54.

8 Section 27. Paragraph (qqg) of subsection (1) of

9| section 216.011, Florida Statutes, is anended to read:

10 216.011 Definitions.--

11 (1) For the purpose of fiscal affairs of the state,
12| appropriations acts, |egislative budgets, and approved

13| budgets, each of the followi ng terns has the neaning

14| indi cat ed:

15 (qgq) "State agency" or "agency" nmeans any official

16| officer, conm ssion, board, authority, council, commttee, or
17| departnment of the executive branch of state governnment. For
18| purposes of this chapter and chapter 215, "state agency" or
19| "agency" includes, but is not |linmted to, state attorneys,

20| public defenders, crimnal conflict and civil regiona

21| counsel, capital collateral regional counsel, the Justice

22| Admi nistrative Comm ssion, the Florida Housing Fi nance

23| Corporation, and the Florida Public Service Commi ssion. Solely
24| for the purposes of inplenmenting s. 19(h), Art. |1l of the
25| State Constitution, the terns "state agency" or "agency"

26| include the judicial branch

27 Section 28. FEffective October 1, 2007, subsection (2)
28| of section 744.331, Florida Statutes, is anended to read:

29 744.331 Procedures to deternine incapacity.--

30 (2) ATTORNEY FOR THE ALLEGED | NCAPACI TATED PERSON. - -
31
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(a) When a court appoints an attorney for an alleged
i ncapacitated person, the court nust first appoint the office

of crimnal conflict and civil regional counsel. |f the

regional office has a conflict of interest, the court shal

appoint a private an attorney who is included in the attorney

registry conpiled pursuant to s. 27.40 ss—27+40——and2742 by
t—he—&kF&Hﬁ—t—S—AFPF&Fe—V—FH-dﬁ—gQFH—&eW—&eS—&&FW i : i i i i } .

Appoi ntments of private attorneys nust be nade on a rotating

basis, taking into consideration conflicts arising under this
chapter.

(b) The court shall appoint an attorney for each
person alleged to be incapacitated in all cases involving a
petition for adjudication of incapacity. The alleged
i ncapacitated person nay substitute her or his own attorney
for the attorney appointed by the court.

(c) Any attorney representing an all eged i ncapacitated
person may not serve as guardi an of the alleged incapacitated
person or as counsel for the guardian of the alleged
i ncapacitated person or the petitioner

(d) Effective January 1, 2007, an attorney seeking to
be appointed by a court for incapacity and guardi anship
proceedi ngs nmust have conpleted a m ni num of 8 hours of
education in guardi anship. A court may waive the initia
training requirenent for an attorney who has served as a
court-appointed attorney in incapacity proceedi ngs or as an
attorney of record for guardians for not |less than 3 years.

The education requirenent of this paragraph does not apply to

the office of crimnal conflict and civil regional counse
until July 1, 2008.
Section 29. Effective Cctober 1, 2007, section 938. 29,

Florida Statutes, is anended to read:
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938.29 Legal assistance; lien for paynent of
attorney's fees or costs.--

(1)(a) A defendant determined to be guilty of a
crimnal act by a court or jury or through a plea of guilty or
nol o contendere and who has received the assistance of the
public defender's office, a special assistant public defender

the office of crimnal conflict and civil reqgional counsel, or

a private conflict attorney, or who has received due process

services after being found indigent for costs under s. 27.52,

shall be liable for paynment of attorney's fees and costs. The
court shall determ ne the amount of the obligation. Such costs
shall include, but not be limted to, the cost of depositions;
cost of transcripts of depositions, including the cost of
defendant's copy, which transcripts are certified by the
defendant's attorney as having served a useful purpose in the
di sposition of the case; investigative costs; w tness fees;
the cost of psychiatric exam nations; or other reasonable
costs specially incurred by the state and the clerk of court
for the defense of the defendant in crimnminal prosecutions.
Costs shall not include expenses inherent in providing a
constitutionally guaranteed jury trial or expenditures in
connection with the maintenance and operati on of governnent
agenci es that nmust be nmade by the public irrespective of
specific violations of law. Any costs assessed pursuant to
thi s paragraph shall be reduced by any ampbunt assessed agai nst
a defendant pursuant to s. 938.05.

(b) Upon entering a judgnment of conviction, the
def endant shall be liable to pay the costs in full after the
j udgment of conviction becones final

(c) The defendant shall pay the application fee under
s. 27.52(1)(b) and attorney's fees and costs in full or in
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1| installnments, at the tinme or tines specified. The court may

2| order paynent of the assessed application fee and attorney's
3| fees and costs as a condition of probation, of suspension of

4| sentence, or of withholding the inposition of sentence.

5| Attorney's fees and costs collected under this section shal

6| be deposited into the General Revenue Fund.

7 (2)(a) There is created in the nane of the state a

8| lien, enforceable as hereinafter provided, upon all the

9| property, both real and personal, of any person who:

10 1. Has received any assistance fromany public

11| defender of the state, from any special assistant public

12| defender, fromany office of crimnal conflict and civi

13| reqgional counsel, or fromany private conflict attorney, or
14| who has received due process services after being found

15| indigent for costs; or

16 2. |Is a parent of an accused ninor or an accused adult
17| tax-dependent person who is being, or has been, represented by
18| any public defender of the state, by any special assistant

19| public defender, by any office of crimnal conflict and civi
20| regional counsel, or by a private conflict attorney, or who is
21| receiving or has received due process services after being

22| found indigent for costs.

23

24| Such lien constitutes a claimagainst the defendant-recipient
25| or parent and his or her estate, enforceable according to | aw
26 (b) A judgnment showi ng the nane and resi dence of the
27| defendant-recipient or parent shall be recorded in the public
28| record, without cost, by the clerk of the circuit court in the
29| county where the defendant-recipient or parent resides and in
30| each county in which such defendant-recipient or parent then
31| owns or later acquires any property. Such judgrments shall be
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1| enforced on behalf of the state by the clerk of the circuit

2| court of the county in which assistance was rendered.

3 (3) The clerk of the circuit court within the county
4| wherein the defendant-recipient was tried or received the

5| services of a public defender, special assistant public

6| defender, office of crimnal conflict and civil regiona

7| counsel, or appointed private |egal counsel, or received due
8| process services after being found indigent for costs, shal

9| enforce, satisfy, conprom se, settle, subordinate, release, or
10| otherw se dispose of any debt or lien inposed under this

11| section. A defendant-recipient or parent, liable to pay

12| attorney's fees or costs and who is not in willful default in
13| the paynent thereof, may, at any tinme, petition the court

14| which entered the order for deferral of the paynent of

15| attorney's fees or costs or of any unpaid portion thereof.

16 (4) No lien thus created shall be forecl osed upon the
17| homestead of such defendant-recipient or parent, nor shall any
18| defendant-recipient or parent |iable for payment of attorney's
19| fees or costs be denied any of the protections afforded any
20| other civil judgnent debtor
21 (5) The court having jurisdiction of the
22| defendant-recipient shall, at such stage of the proceedi ngs as
23| the court may deem appropriate, determ ne the value of the
24| services of the public defender, special assistant public
25| defender, office of crimnal conflict and civil regiona
26| counsel, or appointed private | egal counsel and costs, at
27| which time the defendant-recipient or parent, after adequate
28| notice thereof, shall have opportunity to be heard and offer
29| objection to the deternmination, and to be represented by
30| counsel, with due opportunity to exercise and be accorded the
31
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procedures and rights provided in the |aws and court rul es
pertaining to civil cases at |aw.

Section 30. Effective Cctober 1, 2007, section 27.42,

Florida Statutes, is repealed.

Section 31. (1) The Legislature finds that the

creation of offices of crimnal conflict and civil regiona

counsel and the other provisions of this act are necessary and

best steps toward enhancing the publicly funded provision of

| egal representation and other due process services under

constitutional and statutory principles in a fiscally

responsi ble and effective manner

(2) 1t is the intent of the Legislature to facilitate

the orderly transition to the creation and operation of the

offices of crimnal conflict and civil reqgional counsel, as

provided in this act, in order to enhance and fiscally support

the system of court-appointed representation for eligible

individuals in crimnal and civil proceedings. To that end,

the Legislature intends that the five crimnal conflict and

civil reqgional counsel be appointed as soon as practicable

after this act becones law, to assune a term begi nning on July

1, 2007. Once appointed, the reqgional counsel shall use the

period between July 1, 2007, and October 1, 2007, to conplete

the administrative and organi zational activities related to

establi shment of their offices, including, but not limted to,

hiring authorized assistant regional counsel and other staff.

It is the further intent of the Leqgislature that the regiona

of fices begin assum ng representation of eligible individuals,

as provided in this act, on October 1, 2007. If a court finds

that a regional office is not sufficiently operational by that

date to assune representation in a particular case, it is the

intent of the lLegislature that the court appoint private
80
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1| counsel for that case. However, it is also the intent of the
2| Legislature that each regional office be fully operational no
3| lLater than January 1, 2008. The Justice Administrative

4| Conmmi ssion shall assist the regional counsel as necessary in
5| establishing their offices. In addition, it is the intent of
6| the Legislature that the vari ous agencies and organi zations

7| that conprise the state judicial systemalso assist with the
8| transition fromcurrent lawto the creation and operation of
9| the regional offices.

10 (3) In furtherance of its findings and intent, the

11| Legislature intends to nmonitor and review the inplenmentation
12| of this act over a period of 3 years, identify any inpedinents
13| to successful inplenentation, and evaluate if the delivery of
14| legal representation and due process services as prescribed in
15| this act should be revised.

16 Section 32. Except as otherw se expressly provided in
17| this act, this act shall take effect upon beconming a | aw

18

19

20

21

22

23

24

25

26

27

28

29

30

31
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR

2 Senate Bill 1088

3

4| Section 27.40, F.S., is amended to provide that five crimna
conflict and civil regional counsels take crim nal cases when

5| the public defender has a conflict of interest. Wen the
regi onal counsel has a conflict of interest, the court wll

6| appoint private counsel

7| The bill repeals section 27.42, F.S., to elimnate the |loca
article V indigent services commttees. The bill anends

8| section 27.40, F.S., to require the chief judge in each
circuit to create a registry of qualified attorneys and the

9| clerk of court will maintain the registry and provide the
court with the private counsel nanme. The bill creates section

10| 27.425, F.S., to require the chief judge to recommend rates
for non-attorner due process services to the Legislature each

11| year. The Legislature will adopt rates in Genera

12 Appropriations Act.
The bill creates section 27.511, F.S., to create five crimna

13| conflict and civil regional counsels with powers and duties.
The regi onal counsels begin fulfilling their duties October 1

14| 2007. The regional counsel shall represent indigent defendants
in crimnal cases where the public defender has a conflict of

15| interest, indigent parents in dependency proceedings,
term nation of parental rights, and other persons In certain

16| civil Proceedings as authorized by law. If the regiona
counsel has a conflict of interest, then the court wll

17| appoint private counsel

18| The Suprene Court Judicial Nom nating Comm ssion will provide
three candi dates for each of the regional counsels to the

19| Governor for appointment. Appointnents are to be made by July
1, 2007.

20
Section 27.5304, F.S., is anmended to clarify that certain

21| rates for private counsel are set in statute as maxi mum
anounts and all rates will be set each year in the Genera

22| Appropriations Act. The rate for capital cases is raised from
$3,500 to $15,000. Rates for dependency are set at $1,000 for

23| the first year and $200 for each year after. Oher rates are
continued fromexisting law. Private counsel is given 180 days

24| to submit billings to the JAC. The bill provides for a
Ludicial hearing on the need for fees in excess of those set

25 y the legislature. The court is to report to the legislature
quarterly by circuit by judge the nunber and anmount of

26| extraordi nary cases.

27| Sections 29.001, 29.006, 29.007, and 29.008, F.S., are anmended
to define the regional counsel offices as an el enment of the

28| state court systemand to require the counties to provide
facilities, technology, and other support as required for the

29| other entities of the state court system

30| Section 43.16, F.S., is anmended to adm nistratively house the
regi onal counsels in the Justice Adm nistrative Comni ssion

31| (JAC).

82

CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2007 CS for SB 1088
604-2228-07

The bill has various effective dates. Provisions relating to
rates paid to private counsel becone effective upon becom ng

| aw whi |l e the regional counsels are appointed July 1, 2007 and
assunme his or her duties Cctober 1, 2007.
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