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Fl ori da Senate - 2007 SENATOR ANMENDMENT
Bill No. CS for SB 1460

Bar code 104818

CHAMBER ACTI ON
Senat e House

Fl oor: 1/ AD/ 2R
04/ 25/ 2007 02:22 PM

Senat or Joyner noved the followi ng anendrent :

Senate Amendnent (with title anendnment)

Del ete everything after the enacting cl ause

and insert:
Section 1. Section 702.55, Florida Statutes, is
created to read

702.55 Notice of bankruptcy alternative to judicial or

sheriff's sale.--

(1) In any foreclosure of a nbrtgage lien or other

li en agai nst honestead property owned by a natural person or

persons, the nortgagee or lienholder must serve a separate

notice to the natural person property owner or owners

containing the follow ng statenent in conspi cuous type:

NOTI CE OF PROPERTY SALE

If you are an individual owner of property that

may be affected by this action, and if any

portion of the property is your hone or
1
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personal property, please read the follow ng

notice carefully: Ajudicial or sheriff's sale

of your property that is subject to the |lien of

the plaintiff in this case nmay occur shortly.

UNDER CERTAI N Cl RCUMSTANCES, the United States

Bankruptcy Code may provide a property owner

the ability to retain the |liened property and

reorgani ze the clained indebtedness if a

bankruptcy petition is filed before the

judicial or sheriff's sale occurs. In nost

cases, an individual will be required to

conplete a credit counseling briefing before

being eligible to file a bankruptcy case.

(2) The notice required by this section shall be

served together with the original process and in the manner

pernmtted for service of the conplaint, and, if so served, the

fact of service of the notice shall be noted on the summpns

and the return of service so that the clerk of the court and

the judicial officer nmay ascertain whether the notice has been

served. In the case of service of process by publication, the

noti ce need not be separate if the published service of

process includes the statement set forth in subsection (1),

and such publication of the statement shall constitute

compliance with this section. |If the foreclosing npbrtgagee or

lienholder fails to serve the notice required by this section

with the original process or with the original publication of

service of process, the nortgagee or |ienhol der nmay cure such

failure by subsequently serving the notice in the namnner

specified in this subsection at any tine up to 5 business days

before the natural person property owner's answer is due to be
2
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served. The notice need not be served on any defendant other

than the natural person or persons who are the record owner of

the property at the tinme the notice of |lis pendens is

recorded.

(3) The failure of the nortgagee or lienholder to

serve the notice required by this section shall constitute an

affirmati ve def ense available to a natural person property

owner in an action to foreclose the nobrtgage or other lien

agai nst _honestead property, and a natural person property

owner who rai ses the defense shall have the burden of proving

that the property is the honestead of such property owner. |If

the defense is tinely rai sed and proved by the natural person

property owner, an in personam or deficiency judgnent nmay not

be entered agai nst such property owner, but an in remfina

judgnent of foreclosure nmay be entered agai nst such property

owner. If the affirmative defense is not tinely rai sed and

proved, the failure of a nortgagee or lienholder to tinely

serve the notice required by this section shall be no bar to

the entry of an in personam or deficiency judgnment.

(4) Failure to serve the notice required by this

section shall not affect the validity or finality of the

judgment of foreclosure, nor affect the title or marketability

of the real property subject to the judicial sale, nor affect

the validity of the title conveyed by the judicial sale.

Section 2. Section 56.021, Florida Statutes, is
amended to read:

56. 021 Executions; issuance and return, alias,
etc.--Wien issued, an execution is valid and effective during
the Iife of the judgnment or decree on which it is issued.
VWhen fully paid, the officer executing it shall make his or
her return and file it in the court which issued the
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execution. If the execution is |ost or destroyed, the party
entitled thereto nmay have an alias, pluries or other copies on
maki ng proof of such |oss or destruction by affidavit and

filing it in the court issuing the execution. However, if the

j udgnent debtor or property owner is a natural person

execution may not be issued before the judgnent creditor has

filed and served a notice upon such judgnent debtor or

property owner in the sane formas required by s. 702.55.

Section 3. Section 702.035, Florida Statutes, is
amended to read:

702. 035 Legal notice concerning foreclosure
proceedi ngs. - - Wienever a | egal advertisenment, publication, or
notice relating to a foreclosure proceeding is required to be
pl aced in a newspaper, it is the responsibility of the
petitioner or petitioner's attorney to place such
adverti senent, publication, or notice. For counties with nore
than 1 million total population as reflected in the 2000 #ost
recent Official Decennial Census of the United States Census
Bureau as shown on the official website of the United States
Census Bureau, any notice of publication required by this
section shall be deemed to have been published in accordance
with the lawif the notice is published in a newspaper that
has been entered as a periodical matter at a post office in
the county in which the newspaper is published, is published a

m ni mum of 5 days a week, exclusive of |egal holidays, and has

been in existence and published a mnimum of 5 days a week,

exclusive of legal holidays, for 1 year or is a direct

successor to a newspaper that has been in existence for 1 year
t hat has been published a mninumof 5 days a week, exclusive

of legal holidays. The advertisement, publication, or notice

shal |l be placed directly by the attorney for the petitioner
4
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by the petitioner if acting pro se, or by the clerk of the
court. Only the actual costs charged by the newspaper for the
advertisenent, publication, or notice nmay be charged as costs
in the action.
Section 4. This act shall take effect July 1, 2007,
and shall apply only to forecl osure proceedi ngs commenced, and

to wits of execution issued, after that date.

—=============== T | T L E AMENDMENT ===============
And the title is anended as fol |l ows:

Del ete everything before the enacting cl ause

and insert:
A bill to be entitled

An act relating to judicial and execution sales
of property; creating s. 702.55, F.S.
requiring that, before certain court-ordered
sal es of property, the lienhol der serve notice
on the property owner of the possibility of
relief through the filing of a bankruptcy
petition; specifying the content of the notice;
providing for an affirmati ve defense for
failing to provide notice; amending s. 56.021
F.S., relating to the required service of
noti ce of potential relief through bankruptcy;
conform ng provisions to changes nade by the
act; amending s. 702.035, F.S.; clarifying that
t he nunber of days for publishing a notice
relating to a forecl osure proceedi ng excl udes
| egal holidays; providigg an effective date.

1:20 PM 04/ 18/ 07 $1460c1d- 18- b01




