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Fl orida Senate - 2007 COW TTEE AMENDMENT
Bill No. SB 1592
Bar code 204534
CHAMBER ACTI ON

Senat e House

Comm RCS
04/ 17/ 2007 07:08 PM

The Conmittee on Judiciary (Gaetz) recommended the foll ow ng

anendnment :

Senate Anendnent (with title anendnent)

Del ete everything after the enacting cl ause

and insert:

Section 1. This act may be cited as the "Open

Governnment Act . "

Section 2. Present subsections (18) and (19) of
section 120.52, Florida Statutes, are renunbered as
subsections (19) and (20), respectively, and a new subsection
(18) is added to that section to read:

120.52 Definitions.--As used in this act:

(18) "Unadopted rul e" neans an agency statenent that

neets the definition of "rule" but has not been adopted

pursuant to the requirenents of s. 120.54.

Section 3. Paragraphs (c) and (e) of subsection (3)
and subsection (7) of section 120.54, Florida Statutes, are
amended to read:

120.54 Rul emaki ng. - -
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(3) ADOPTI ON PROCEDURES. - -

(c) Hearings.--

1. |If the intended action concerns any rule other than
one relating exclusively to procedure or practice, the agency
shal |, on the request of any affected person received within
21 days after the date of publication of the notice of
i ntended agency action, give affected persons an opportunity
to present evidence and argument on all issues under
consi deration. The agency nmay schedul e a public hearing on the
rule and, if requested by any affected person, shall schedul e

a public hearing on the rule. If the agency head is a board or

other collegial body, other than one conprised of the CGovernor

and Cabi net, the board or other collegial body shall conduct

the requested public hearing itself and may not del egate this

responsibility without the consent of the persons requesting

the public hearing. Any material pertinent to the issues under

consideration submtted to the agency within 21 days after the
date of publication of the notice or submtted at a public
hearing shall be considered by the agency and nmade a part of
the record of the rul enaki ng proceedi ng.

2. Rul emaki ng proceedi ngs shall be governed solely by
the provisions of this section unless a person tinmely asserts
that the person's substantial interests will be affected in
t he proceeding and affirmatively denonstrates to the agency
that the proceedi ng does not provide adequate opportunity to
protect those interests. If the agency determ nes that the
rul emaki ng proceeding is not adequate to protect the person's
interests, it shall suspend the rul emaki ng proceedi ng and
convene a separate proceedi ng under the provisions of ss.
120.569 and 120.57. Simlarly situated persons may be
requested to join and participgte in the separate proceeding.
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Upon concl usi on of the separate proceeding, the rul emaking
proceedi ng shall be resuned.

(e) Filing for final adoption; effective date.--

1. If the adopting agency is required to publish its
rules in the Florida Adm nistrative Code, it shall file with
the Departnment of State three certified copies of the rule it
proposes to adopt, a sunmary of the rule, a summary of any
hearings held on the rule, and a detailed witten statenent of
the facts and circunstances justifying the rule. Agencies not
required to publish their rules in the Florida Adm nistrative
Code shall file one certified copy of the proposed rule, and
the other material required by this subparagraph, in the
of fice of the agency head, and such rules shall be open to the
publi c.

2. Arule may not be filed for adoption |ess than 28
days or nore than 90 days after the notice required by
paragraph (a), until 21 days after the notice of change
requi red by paragraph (d), until 14 days after the fina
public hearing, until 21 days after preparation—of a statenent
of estimated regul atory costs required under s. 120.541 has

been provided to all persons who submtted a | ower cost

regul atory alternative and made avail able to the public, or

until the adm nistrative |aw judge has rendered a decision
under s. 120.56(2), whichever applies. Wen a required notice
of change is published prior to the expiration of the tine to
file the rule for adoption, the period during which a rule
nmust be filed for adoption is extended to 45 days after the
date of publication. If notice of a public hearing is
published prior to the expiration of the time to file the rule
for adoption, the period during which a rule nust be filed for
adoption is extended to 45 dayg after adjournment of the fina
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hearing on the rule, 21 days after receipt of all materia
aut horized to be subnitted at the hearing, or 21 days after
recei pt of the transcript, if one is nmade, whichever is
| atest. The term "public hearing"” includes any public neeting
hel d by any agency at which the rule is considered. If a
petition for an adnministrative determ nation under s.
120.56(2) is filed, the period during which a rule nmust be
filed for adoption is extended to 60 days after the
adm nistrative law judge files the final order with the clerk
or until 60 days after subsequent judicial reviewis conplete.

3. At thetime arule is filed, the agency shal
certify that the time limtations prescribed by this paragraph
have been conplied with, that all statutory rul emaki ng
requi renents have been net, and that there is no
adm ni strative deternination pending on the rule.

4. At the time arule is filed, the committee shal
certify whether the agency has responded in witing to al
material and tinely witten coments or witten inquiries nmade
on behalf of the comittee. The departnent shall reject any
rule not filed within the prescribed tine linmts; that does
not satisfy all statutory rul emaki ng requirenents; upon which
an agency has not responded in witing to all material and
timely witten inquiries or witten conmments; upon which an
admi ni strative deternmination is pending; or which does not
include a statenent of estimated regulatory costs, if
required.

5. If arule has not been adopted within the tine
[imts inposed by this paragraph or has not been adopted in
conpliance with all statutory rul emaki ng requirenents, the
agency proposing the rule shall withdraw the rule and give
notice of its action in the next available issue of the
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Fl orida Adm nistrative Wekly.

6. The proposed rule shall be adopted on being filed
with the Department of State and becone effective 20 days
after being filed, on a later date specified in the rule, or
on a date required by statute. Rules not required to be filed
with the Department of State shall becone effective when
adopted by the agency head or on a |later date specified by
rule or statute. If the conmittee notifies an agency that an
objection to a rule is being considered, the agency may
post pone the adoption of the rule to accommodate review of the
rule by the commttee. Wen an agency postpones adoption of a
rule to accomodate review by the conmittee, the 90-day period
for filing the rule is tolled until the commttee notifies the

agency that it has conpleted its review of the rule.

For the purposes of this paragraph, the term"admnistrative
det erm nati on" does not include subsequent judicial review
(7) PETITION TO I NI TI ATE RULEMAKI NG - -

&) Any person regul ated by an agency or having
substantial interest in an agency rule may petition an agency
to adopt, anend, or repeal a rule or to provide the mninum
public information required by this chapter. The petition
shal | specify the proposed rule and action requested. Not
| ater than 30 cal endar days following the date of filing a
petition, the agency shall initiate rul emaki ng proceedi ngs
under this chapter, otherwi se comply with the requested
action, or deny the petition with a witten statenment of its

reasons for the deni al
an e 4 o ; " . .
. .. R I

| . . : e "
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Section 4. Section 120.545, Florida Statutes, is
6
2:30 PM 04/06/ 07 $1592d-j u04- bz1




© 00 N O O b~ W N P

W W N N N D N N D DN DN P P PP, PP PPk
R O © 0o N o o A~ W N PP O ©W 0 N o o~ WwWN B+ o

Fl ori da Senate - 2007 COW TTEE ANMENDVENT
Bill No. SB 1592

Bar code 204534
amended to read:

120.545 Committee revi ew of agency rules.--

(1) As a legislative check on legislatively created
authority, the conmmttee shall exam ne each proposed rul e,
except for those proposed rules exenpted by s. 120.81(1)(e)
and (2), and its acconmpanying material, and each emergency
rule, and nay exam ne any existing rule, for the purpose of
det er mi ni ng whet her:

(a) The rule is an invalid exercise of del egated
| egi slative authority.

(b) The statutory authority for the rule has been
repeal ed.

(c) The rule reiterates or paraphrases statutory
mat eri al

(d) The rule is in proper form

(e) The notice given prior to its adopti on was
sufficient to give adequate notice of the purpose and effect
of the rule.

(f) The rule is consistent with expressed |egislative
intent pertaining to the specific provisions of |aw which the
rul e inplenents.

(g) The rule is necessary to acconplish the apparent
or expressed objectives of the specific provision of |aw which
the rul e inplenents.

(h) The rule is a reasonable inplenmentation of the | aw
as it affects the convenience of the general public or persons
particularly affected by the rule.

(i) The rule could be nade | ess conplex or nore easily
conprehensible to the general public.

(j) The rule's statenent of estimated requlatory costs

complies with the requirenents of s. 120.541 and the rul e does
7
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not inpose regulatory costs on the regul ated person, county,
or city which could be reduced by the adoption of |less costly
alternatives that substantially acconplish the statutory
obj ecti ves.

(k) The rule will require additional appropriations.

(1) If the rule is an emergency rule, there exists an

enmergency justifying the adoption premtgat+on of such rul e,
the agency is within has—exeeededthe—scope—of its statutory
authority, and the rule was adopted promugated in conpliance

with the requirenents and limtations of s. 120.54(4).
(2) The conmmittee may request from an agency such
information as is reasonably necessary for exam nation of a

rule as required by subsection (1) or for examination of an

unadopt ed agency statenent. The conmittee shall consult wth

| egi sl ative standing conmttees having wth jurisdiction over
the subject areas. |If the committee objects to an—enrergency
rue—or a proposed—or—exitsting rule, it shall, within 5 days
after eof the objection, certify that fact to the agency whose
rul e has been exam ned and include with the certification a
statement detailing its objections with particularity. The
conmttee shall notify the Speaker of the House of
Representati ves and the President of the Senate of any
objection to an agency rule concurrent with certification of
that fact to the agency. Such notice shall include a copy of
the rule and the statenent detailing the committee's
objections to the rule.

(3) Wthin 30 days after eof receipt of the objection
if the agency is headed by an individual, or within 45 days
after eof receipt of the objection, if the agency is headed by

a coll egial body, the agency shall

(a) If therule is not yet in effect a—propesed—rute:
8
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1. File notice pursuant to s. 120.54(3)(d) of only
such nodifications as are necessary to address Wbdirfy—the—rute
te—reet the committee' s objection

2. File notice pursuant to s. 120.54(3)(d) of

wi t hdrawal of W-hearaw the rule Ar—its—entrety; or

3. Notify the commttee in witing that it refuses
Refuse to nodify or withdraw the rule.

(b) If therule is in effect anexistingr+ute:
1. File notice pursuant to s. 120.54(3)(a), w thout

prior notice of rule devel opnent, Netify—the—comittee—that—t
has—eteeted to amend the rule to address seet the conmittee's
obj ection ang—inttiate—the—arendrent—procedure;

2. File notice pursuant to s. 120.54(3)(a) WNetify—the
commtttee—that—+t—has—eleeted to repeal the rule anrt—nitiate
the—+epeal—procedure; or

3. Notify the conmittee in witing that it refuses to

amend or repeal the rule.

(c) If the rute+ts—eirther—anexistingor—aproeposed
rue—and—the objection is to the statenment of estinated
regul atory costs:

1. Prepare a corrected statenment of estinated
regul atory costs, give notice of the availability of the
corrected statenent in the first available issue of the
Florida Adm nistrative Wekly, and file a copy of the
corrected statenent with the conmttee; or

2. Notify the conmittee that it refuses to prepare a
corrected statenent of estimated regulatory costs.

(d) If the rule is unadopted:

1. File notice pursuant to s. 120.54(3)(a) of intent

to adopt the rule;

2. File notice for publication in the Florida
9
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Adm ni strative Weekly that the agency has abandoned al

reliance upon the statenent or any substantially sinmlar

statenent _as a basis for agency action; or

3. Notify the commttee in witing that it refuses to

adopt the rule or to abandon all reliance upon the statenent

or _any substantially simlar statenent as a basis for agency

action.
t4H—tH—the—agency—eleets—tonodifyaproeposed—+ue—to
I . , . Fon—i I I
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(4) A~ Failure of the agency to respond to a committee
objection to a preposed rule that is not yet in effect within

the tine prescribed in subsection (3) constitutes shaH
constitute withdrawal of the rule in its entirety. |In this
event, the committee shall notify the Departnment of State that
the agency, by its failure to respond to a conmittee
obj ection, has elected to withdraw the prepesed rule. Upon
recei pt of the comnttee's notice, the Departnment of State
shal |l publish a notice to that effect in the next avail able
i ssue of the Florida Adm nistrative Wekly. Upon publication
of the notice, the propesed rule shall be stricken fromthe
files of the Departnent of State and the files of the agency.
(5) 8y Failure of the agency to respond to a conmittee
objection to a anexisting rule that is in effect within the
tinme prescribed in subsection (3) constitutes shatH—eonstitute

a refusal to amend or repeal the rule.

(6) Failure of the agency to respond to a committee

objection to a statenent of estinmated regulatory costs within

the tinme prescribed in subsection (3) constitutes a refusal to

prepare a corrected statenent of estimted regulatory costs.

(7) Failure of the agency to respond to a committee

objection to an unadopted rule within the tinme prescribed in

subsection (3) constitutes a refusal to adopt the rule and a

refusal to abandon all reliance upon the statenent or any

substantially simlar statenment as a basis for agency action
11
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(8)9y If the conmittee objects to a propesed—or
existing rule and the agency refuses to adopt, abandon

nodi fy, amend, withdraw, or repeal it the—+ute, the committee
shall file with the Departnment of State a notice of the
objection, detailing with particularity its objection to the
rule. The Department of State shall publish this notice in
the Florida Adm nistrative Weekly. If the rule is published
ant—shaH—pubH-sh—as—ahisteryneteto—the—+ute in the

Fl orida Administrative Code, a reference to the commttee's

objection and to the issue of the Weekly in which the ful

text thereof appears shall be recorded in a history note.

(9)t16)y(a) |If the conmittee objects to a proposed—or
ex+sti+ng rule, or portion thereof, and the agency fails to

initiate administrative action to adopt, abandon, nodify,

amend, wi thdraw, or repeal the rule consistent with the

objection within 60 days after the objection, or thereafter
fails to proceed in good faith to conplete such action, the
conmittee may submit to the President of the Senate and the

Speaker of the House of Representatives a reconmendation that

| egi slation be introduced to address the committee objection

(b)1. If the committee votes to recommend the

i ntroduction of legislation to address the comrittee objection

repeal—a—+ute, the conmittee shall, within 5 days after this

determ nation, certify that fact to the agency whose rule or

proposed rul e has been exani ned. The conmittee may request
that the agency tenporarily suspend the rule, e+ suspend the

adoption of the proposed rule, or suspend all reliance upon

the statenent or any substantially simlar statenent as a
12
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basis for agency action, pending consideration of proposed

| egi slation during the next regul ar session of the
Legi sl ature.

2. Wthin 30 days after receipt of the certification,
if the agency is headed by an individual, or within 45 days
after receipt of the certification, if the agency is headed by
a collegial body, the agency shall e+ther:

a. Tenporarily suspend the rule, o suspend the

adoption of the proposed rule, or suspend all reliance upon

the statenent _or any substantially sinmlar statenent as a

basis for agency action; or

b. Notify the committee in witing that it refuses to
tenporarily suspend the rule, er suspend the adoption of the

proposed rule, or suspend all reliance upon the statenment or

any substantially simlar statenent as a basis for agency

action.
3. If the agency elects to tenporarily suspend the

rule, eof suspend the adoption of the proposed rule, or suspend

all reliance upon the statenment or any substantially sinlar

statenment as a basis for agency action, it shall give notice

of the suspension in the Florida Adm nistrative Wekly. The
rule or the rule adoption process shall be suspended upon
publication of the notice. An agency may shatH- not base any
agency action on a suspended rule, e+ suspended proposed rul e,

or _suspended statenment or any substantially sinilar statenent,

or portion thereof, prior to expiration of the suspension. A
suspended rul e, e+ suspended proposed rule, or suspended

statenment or any substantially sinlar statenment, or portion

t hereof, continues to be subject to adm nistrative
determ nati on and judicial review as provided by | aw.
4. Failure of an agency to respond to conmmittee
13
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certification within the time prescribed by subparagraph 2.
constitutes a refusal to suspend the rule,_ er—to suspend the

adoption of the proposed rule, or suspend all reliance upon

the statenent _or any substantially sinmlar statenent as a

basis for agency action

(c) The committee shall prepare bills to address the

conmittee objection meaHfFy—er—Ssuspenrd—the—adoption—oef—the

in accordance with the rules of the Senate and the House of

Representatives for prefiling and introduction in the next
regul ar session of the Legislature. The proposed bill shall be
presented to the President of the Senate and the Speaker of

t he House of Representatives with the commttee

recomrendat i on.

(d) If abill to address the conmmittee objection

becorme | aw, any tenporary agency suspensi on ef—the—+ute shal
expire. H—abirH—teorodiy—aproposetd—+ue—or—arenrt—a—+rue
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portien—thereof—ts—enacted—intot+aw—the—bBepartrent—of—State
shatH—eonformthe—+rule—or—portionof—the+rule—to—the
provi-stons—ef—thetawin—theFHorida—Admnistrati-ve—Code—antd
ptbH-sh—a—+eference—to—thetawas—ahisterynote—to—therute—

Section 5. Paragraph (a) of subsection (2) and,
ef fective January 1, 2008, subsection (4) of section 120.56,
Florida Statutes, is amended to read:

120.56 Challenges to rules.--

(2) CHALLENG NG PROPOSED RULES; SPECI AL PROVI SI ONS. - -

(a) Any substantially affected person nay seek an
adm nistrative deternmination of the invalidity of any proposed
rule by filing a petition seeking such a determ nation with
the division within 21 days after the date of publication of
the notice required by s. 120.54(3)(a), within 10 days after

the final public hearing is held on the proposed rule as

provided by s. 120.54(3)(e)2. s—326-54(3){¢c)y, within 20 days
after the—preparatiron—of a statenent of estimated regul atory

costs required pursuant to s. 120.541, if applicable, has been

provided to all persons who submitted a | ower cost requl atory

alternative and nmade available to the public or within 20 days

after the date of publication of the notice required by s.
120.54(3)(d). The petition shall state with particularity the
obj ections to the proposed rule and the reasons that the
proposed rule is an invalid exercise of del egated |egislative
authority. The petitioner has the burden of going forward. The
agency then has the burden to prove by a preponderance of the
evi dence that the proposed rule is not an invalid exercise of
del egated |l egislative authority as to the objections raised.
Any person who is substantially affected by a change in the
proposed rule may seek a determination of the validity of such
change. Any person not substantially affected by the proposed

15
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rule as initially noticed, but who is substantially affected
by the rule as a result of a change, may chal |l enge any
provision of the rule and is not limted to challenging the
change to the proposed rule.

(4) CHALLENG NG AGENCY STATEMENTS DEFI NED AS RULES
SPECI AL PROVI SI ONS. - -

(a) Any person substantially affected by an agency
statement may seek an admi nistrative determnation that the
statenment violates s. 120.54(1)(a). The petition nust shat
i nclude the text of the statenment or a description of the
statenment and shall state with particularity facts sufficient
to show that the statenent constitutes a rule under s. 120.52
and that the agency has not adopted the statement by the

rul emaki ng procedure provided by s. 120.54. Upon the filing of

a petition for an administrative determ nation under this

subsection, the agency shall imediately discontinue al

reliance upon the statenment or any substantially sinlar

statenent _as a basis for agency action until:

1. The proceeding is dism ssed for any reason other

than initiation of rul emaking under s. 120.54;

2. The statenent is adopted and becones effective as a

rul e;

3. Afinal order is issued which contains a

determ nation that the petitioner failed to prove that the

statenent constitutes a rule under s. 120.52; or

4. A final order is issued which contains a

determ nation that rulemaking is not feasible under s.

120.54(1) (a)l.a. or b. or not practicable under_ s.
120.54(1) (a) 2.

(b) If the administrative | aw judge determ nes that

the agency's inability to rely upon the statenent during the
16
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proceedi ng under this subsection would constitute an i medi ate

danger to the public health, safety, or welfare, the

administrative |law judge shall grant an agency petition to

al l ow application of the statenent until the proceeding is

concl uded.

(c)ftby The administrative | aw judge may extend the
heari ng date beyond 30 days after assignment of the case for
good cause. If a hearing is held and the petitioner proves the
al l egations of the petition, the agency shall have the burden
of proving that rulemaking is not feasible or not and
practicable under s. 120.54(1)(a).

(d) ey The administrative |aw judge may determ ne
whet her all or part of a statenent violates s. 120.54(1)(a).
The decision of the administrative |aw judge shall constitute
a final order. The division shall transmt a copy of the fina
order to the Department of State and the conmittee. The
Departnent of State shall publish notice of the final order in

the first available issue of the Florida Adm nistrative

Weekl y.
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(e Al proceedings to deternmne a violation of s.
120.54(1)(a) shall be brought pursuant to this subsection. A
proceedi ng pursuant to this subsection nmay be consol i dated

with a proceedi ng under subsection (3) or under any ot her

section of this chapter. Nothing in this paragraph shall be
construed to prevent a party whose substantial interests have
been determ ned by an agency action frombringing a proceedi ng
pursuant to s. 120.57(1)(e).

Section 6. Effective January 1, 2008, paragraph (e) of
subsection (1) of section 120.57, Florida Statutes, is anended
to read:

120.57 Additional procedures for particul ar cases.--

(1) ADDI Tl ONAL PROCEDURES APPLI CABLE TO HEARI NGS
I NVOLVI NG DI SPUTED | SSUES CF MATERI AL FACT. - -

(e)1l. Anmy Agency action that determ nes the
substantial interests of a party may not be and—that—+s based

on an agency statenent that violates s. 120.54(1)(a). Neither

an_agency nor_an adnm nistrative |law judge has authority to

enforce agency policy that constitutes an unadopted rul e when

the agency fails to prove that rulemaking is not feasible or

not practicable. This subparagraph does not preclude
19
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application of adopted rules and applicable statutes to the

facts unadopted—rute—is—sSubject—to—denovo+eviewby—an

2.3~ The recomrended and final orders in any
proceedi ng shall be governed by the provisions of paragraphs
(k) and (1), except that the adm nistrative | aw judge's
determ nati on regardi ng the unadopted rule shall not be
rejected by the agency unless the agency first determ nes from
a review of the conplete record, and states with particularity
in the order, that such determ nation is clearly erroneous or
does not comply with essential requirenents of law. In any
proceedi ng for review under s. 120.68, if the court finds that

20
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the agency's rejection of the deternination regarding the
unadopted rul e does not conport with the provisions of this
subpar agraph, the agency action shall be set aside and the
court shall award to the prevailing party the reasonable costs
and a reasonable attorney's fee for the initial proceedi ng and
t he proceeding for review

Section 7. FEffective January 1, 2008, subsections (2),
(3), and (4) of section 120.595, Florida Statutes, are anmended
to read:

120.595 Attorney's fees.--

(2) CHALLENGES TO PROPOSED AGENCY RULES PURSUANT TO
SECTI ON 120.56(2).--1f the court or adm nistrative |aw judge
decl ares a proposed rule or portion of a proposed rule invalid
pursuant to s. 120.56(2), a judgment or order shall be
rendered agai nst the agency for reasonable costs and
reasonabl e attorney's fees, unless the agency denonstrates
that its actions were substantially justified or specia
ci rcunmst ances exi st which woul d make the award unjust. An
agency's actions are "substantially justified" if there was a
reasonabl e basis in law and fact at the time the actions were
taken by the agency. |If the agency prevails in the
proceedi ngs, the court or adm nistrative |aw judge shall award
reasonabl e costs and reasonabl e attorney's fees against a
party if the court or administrative | aw judge determ nes that
a party participated in the proceedings for an inproper
pur pose as defined by paragraph (1)(e). No award of attorney's
fees as provided by this subsection shall exceed$50, 000

5+5,-060.

(3) CHALLENGES TO EXI STI NG AGENCY RULES PURSUANT TO
SECTI ON 120.56(3) AND (5).--1f the court or adm nistrative |aw
judge declares a rule or portion of a rule invalid pursuant to

21
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s. 120.56(3) or s. 120.56(5), a judgnent or order shall be

rendered agai nst the agency for reasonable costs and
reasonabl e attorney's fees, unless the agency denonstrates
that its actions were substantially justified or specia

ci rcunst ances exi st which woul d make the award unjust. An
agency's actions are "substantially justified" if there was a
reasonabl e basis in law and fact at the tine the actions were
taken by the agency. |If the agency prevails in the

proceedi ngs, the court or adm nistrative |aw judge shall award
reasonabl e costs and reasonabl e attorney's fees agai nst a
party if the court or admi nistrative | aw judge determ nes that
a party participated in the proceedings for an inproper
purpose as defined by paragraph (1)(e). No award of attorney's
fees as provided by this subsection shall exceed$50, 000
515060

(4) CHALLENGES TO AGENCY ACTI ON PURSUANT TO SECTI ON
120.56(4).--

(a) Upon entry of a final order that all or part of an
agency statenent violates s. 120.54(1)(a), the adm nistrative
| aw judge shall award reasonabl e costs and reasonabl e
attorney's fees to the petitioner, unless the agency
denponstrates that the statenent is required by the Federa
Government to inplement or retain a del egated or approved
programor to nmeet a condition to receipt of federal funds.

(b) If the agency initiates rul emaki ng under s. 120.54

during a rule challenge under s. 120.56(4) and the statenment

i s adopted and becones effective as a rule, the admnistrative

| aw judge shall award reasonabl e costs and reasonabl e

attorney's fees accrued to the date the agency initiated

rul emaki ng upon a finding that the agency knew or should have

known that the agency statenent was an unadopted rule. The
22
2:30 PM 04/06/ 07 $1592d-j u04- bz1




© 00 N O O b~ W N P

W W N N N D DN N NN MDD DN P P PP, PP PR
O © 0o N o o A~ W N P O ©W 0 N o o~ WwWN B+ o

Fl ori da Senate - 2007 COWM TTEE ANMENDVENT
Bill No. SB 1592
Bar code 204534

administrative |aw judge nay consider, anpng other factors,

whet her _or not the petitioner or other person had requested or

formally petitioned the agency to adopt the statenent as a

rule prior to the filing of the s. 120.56(4) chall enge.

(c) by Notwi thstanding the provisions of chapter 284,
an award shall be paid fromthe budget entity of the
secretary, executive director, or equivalent admnistrative
of ficer of the agency, and the agency shall not be entitled to
paynment of an award or rei nbursenent for paynent of an award
under any provision of |aw

(d) If the agency prevails in the proceedi ngs, the

court or admnistrative |aw judge shall award reasonabl e costs

and reasonable attorney's fees against a party if the court or

adm nistrative | aw judge determ nes that the party

participated in the proceedings for an inproper purpose as

defined in paragraph (1)(e).

Section 8. Paragraph (a) of subsection (1) of section
120.55, Florida Statutes, is anmended to read:

120.55 Publication.--

(1) The Departnent of State shall

(a)1l. Through a continuous revision system conpile
and publish the "Florida Adm nistrative Code." The Florida
Adm ni strative Code shall contain all rules adopted by each
agency, citing the specific rul emaking authority pursuant to
whi ch each rule was adopted, all history notes as authorized

ins. 120.545(8) s—326-545(9), and conplete i ndexes to al

rul es contained in the code. Supplenentation shall be made as

often as practicable, but at least nonthly. The depart nment
may contract with a publishing firmfor the publication, in a
timely and useful form of the Florida Adm nistrative Code;
however, the departnent shall retain responsibility for the

23
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code as provided in this section. This publication shall be
the official conpilation of the adm nistrative rules of this
state. The Departnent of State shall retain the copyright over
the Florida Adnministrative Code.

2. Rules general in formbut applicable to only one
school district, conmunity college district, or county, or a
part thereof, or state university rules relating to interna
personnel or business and finance shall not be published in
the Florida Admi nistrative Code. Exclusion frompublication in
the Florida Adnministrative Code shall not affect the validity
or effectiveness of such rules.

3. At the beginning of the section of the code dealing
with an agency that files copies of its rules with the
department, the departnent shall publish the address and
t el ephone nunber of the executive offices of each agency, the
manner by which the agency indexes its rules, a listing of al
rul es of that agency excluded from publication in the code,
and a statement as to where those rules may be inspected.

4. Forns shall not be published in the Florida
Admi ni strative Code; but any form which an agency uses in its
dealings with the public, along with any acconpanyi ng
instructions, shall be filed with the conmttee before it is
used. Any formor instruction which neets the definition of
"rule" provided in s. 120.52 shall be incorporated by
reference into the appropriate rule. The reference shal
specifically state that the formis being incorporated by
reference and shall include the nunber, title, and effective
date of the form and an expl anation of how the form may be
obt ai ned.

Section 9. Effective Decenmber 31, 2007, paragraph (a)
of subsection (1) of section 120.55, Florida Statutes, as

24
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anended by section 4 of chapter 2006-82, Laws of Florida, is
amended to read:

120.55 Publication.--

(1) The Departnent of State shall

(a)1l. Through a continuous revision system conpile
and publish the "Florida Adm nistrative Code." The Florida
Adm ni strative Code shall contain all rules adopted by each
agency, citing the specific rul emaking authority pursuant to
whi ch each rule was adopted, all history notes as authorized

ins. 120.545(8) s—326-545(9), and conplete i ndexes to al

rul es contained in the code. Supplenentation shall be made as

often as practicable, but at least nonthly. The depart nment
may contract with a publishing firmfor the publication, in a
timely and useful form of the Florida Adm nistrative Code;
however, the departnent shall retain responsibility for the
code as provided in this section. This publication shall be
the official conpilation of the adm nistrative rules of this
state. The Departnent of State shall retain the copyright over
the Florida Adm nistrative Code.

2. Rules general in formbut applicable to only one
school district, comunity college district, or county, or a
part thereof, or state university rules relating to interna
personnel or business and finance shall not be published in
the Florida Administrative Code. Exclusion frompublication in
the Florida Adnministrative Code shall not affect the validity
or effectiveness of such rules.

3. At the beginning of the section of the code dealing
with an agency that files copies of its rules with the
departrment, the departnent shall publish the address and
t el ephone nunmber of the executive offices of each agency, the
manner by which the agency indexes its rules, a listing of al

25
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rul es of that agency excluded from publication in the code,
and a statement as to where those rules may be inspected.

4. Forns shall not be published in the Florida
Admi ni strative Code; but any form which an agency uses in its
dealings with the public, along with any acconpanyi ng
instructions, shall be filed with the conmttee before it is
used. Any formor instruction which neets the definition of
"rule" provided in s. 120.52 shall be incorporated by
reference into the appropriate rule. The reference shal
specifically state that the formis being incorporated by
reference and shall include the nunber, title, and effective
date of the form and an expl anation of how the form may be
obt ai ned. Each formcreated by an agency which is incorporated
by reference in a rule notice of which is given under s.
120.54(3)(a) after Decenber 31, 2007, nust clearly display the
nunmber, title, and effective date of the formand the nunber
of the rule in which the formis incorporated.

Section 10. Except as otherw se expressly provided in

this act, this act shall take effect July 1, 2007.

—=============== T | T L E AMENDMENT ===============
And the title is anended as fol |l ows:

Del ete everything before the enacting cl ause

and insert:
A bill to be entitled
An act relating to adm nistrative procedures;
amending s. 120.52, F.S.; defining the term
"unadopted rule"; amending s. 120.54, F.S.
prohi biting any agency from del egati ng
2:30 PM  04/06/07 20 $1592d-j u04-bz1
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responsibilities to conduct a public hearing;
revising dates for filing rules for adoption
revising provisions with respect to petitions
to initiate rul emaking; amending s. 120. 545,
F.S.; revising duties of the Adm nistrative
Procedures Conmittee and agencies with respect
to review of agency rules; providing for a
| egislative commttee to request agency
i nformati on for exam nation of an unadopted
rul e; prescribing responses that may be made by
an agency to a conmmttee objection to a rule or
statement of estimated regul atory costs;
prescribing presunmptions resulting from an
agency's refusal to respond to conmittee
obj ections; anending s. 120.56, F.S.; revising
notice requirements with respect to chall enges
of proposed rules; requiring an agency to
di scontinue reliance on a statenment when an
adnm nistrative determination is sought with
respect to the statenent; allow ng continued
reliance on a statenment when an administrative
| aw judge determnes that the inability to rely
on it would constitute an i mmedi at e danger
deleting certain provisions relating to actions
before a final hearing is held; anmending s.
120.57, F.S.; prescribing procedures with
respect to challenges to unadopted rul es;
amendi ng s. 120.595, F.S.; increasing maxi mm
attorney's fees; revising guidelines for award
of attorney's fees in challenges to agency

action; providing for attorney's fees and costs
27
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in certain circunstances; anmending s. 120.55,

F.S.; conform ng a cross-reference;

ef fecti ve dates.
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