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By the Conmittees on Transportation and Economnic Devel oprment
Appropriations; Judiciary; and Senator Bennett

606- 2679- 07

1 A Dbill to be entitled

2 An act relating to adm ni strative procedures;

3 anending s. 120.52, F.S.; redefining the term
4 "invalid exercise of delegated |egislative

5 authority"; defining the terns "l aw

6 i mpl emented, " "rul enaking authority," and

7 "unadopted rule"; anmending s. 120.536, F.S.

8 revi sing guidelines for the construction of

9 statutory | anguage granting rul emeking

10 authority; amending s. 120.54, F.S.;

11 prescribing limts and guidelines with respect
12 to incorporation of material by reference;

13 prescribing requirenents for materials being
14 i ncorporated by reference; providing for rules;
15 revising information to be included in notices
16 of proposed actions; requiring that specified
17 rul emaki ng responsibilities of an agency head
18 i ncludi ng those relating to conducting a public
19 heari ng, may not be del egated or transferred,
20 revising dates for filing rules for adoption
21 revising provisions with respect to petitions
22 to initiate rul emaki ng; anmending s. 120. 545,
23 F.S.; revising duties of the Administrative
24 Procedures Conmittee and agencies with respect
25 to review of agency rules; providing for a
26 | egislative cormittee to request agency
27 i nformati on for exanination of an unadopted
28 rul e; prescribing responses that may be nade by
29 an agency to a commttee objection to a rule or
30 statement of estimated regul atory costs;
31 prescribing presunptions resulting froman
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1 agency's refusal to respond to comittee

2 obj ections; amending s. 120.55, F.S.; requiring
3 el ectronic publication of the Florida

4 Admi nistrative Code; prescribing requirenents

5 with respect to content of such electronic

6 publication; providing for filing information

7 i ncorporated by reference in electronic form

8 conform ng a cross-reference; anmending s.

9 120.56, F.S.; revising notice requirenments with
10 respect to chall enges of proposed rul es;

11 requiring an agency to discontinue reliance on
12 a statenent when an administrative

13 deternmination is sought with respect to the

14 statenment; allow ng continued reliance on a

15 st at ement when an adninistrative | aw judge

16 deternmines that the inability to rely on it

17 woul d constitute an i mredi ate danger; del eting
18 certain provisions relating to actions before a
19 final hearing is held; amending s. 120.569
20 F.S.; requiring that certain administrative
21 proceedi ngs be term nated and subsequently
22 rei nstated under different provisions of state
23 law if a disputed issue of material fact arises
24 during such a proceedi ng; providing for the
25 wai ver of such termination; revising a
26 cross-reference; anending s. 120.57, F.S.
27 prescribing procedures with respect to
28 chal l enges to unadopted rul es; anending s.
29 120.595, F.S.; increasing maxi num attorney's
30 fees; revising guidelines for award of
31 attorney's fees in challenges to agency action;
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providing for attorney's fees and costs in
certain circunstances; anending s. 120.74,
F.S.; revising reporting requirenents for
agency heads; providing an appropriation;

provi ding an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. This act may be cited as the "Open

Government Act . "

Section 2. Subsection (8) of section 120.52, Florida
Statutes, is anmended, present subsections (9) through (15) of
that section are renunbered as subsections (10) through (16),
respectively, present subsections (16) through (19) of that
section are renunbered as subsections (19) through (22),
respectively, and new subsections (9), (17), and (18) are
added to that section, to read:

120.52 Definitions.--As used in this act:

(8) "lInvalid exercise of delegated | egislative
authority" neans action that whieh goes beyond the powers,
functions, and duties del egated by the Legislature. A proposed
or existing rule is an invalid exercise of del egated
| egislative authority if any one of the follow ng applies:

(a) The agency has materially failed to foll ow the
appl i cabl e rul emaki ng procedures or requirenents set forth in
this chapter;

(b) The agency has exceeded its grant of rul emeking
authority, citation to which is required by s. 120.54(3)(a)l.

(c) The rule enlarges, nodifies, or contravenes the
speci fic provisions of law inplenmented, citation to which is
required by s. 120.54(3)(a)l.
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(d) The rule is vague, fails to establish adequate
standards for agency decisions, or vests unbridled discretion
in the agency;

(e) The rule is arbitrary or capricious. Arule is
arbitrary if it is not supported by |logic or the necessary
facts; a rule is capricious if it is adopted without thought
or reason or is irrational; or

(f) The rule inposes regulatory costs on the regul ated
person, county, or city which could be reduced by the adoption
of less costly alternatives that substantially acconplish the

statutory objectives.

A grant of rulemaking authority is necessary but not
sufficient to allow an agency to adopt a rule; a specific |aw
to be inplenented is also required. An agency may adopt only
rules that inplenment or interpret the specific powers and
duties granted by the enabling statute. No agency shall have
authority to adopt a rule only because it is reasonably
related to the purpose of the enabling legislation and is not
arbitrary and capricious or is within the agency's class of
powers and duties, nor shall an agency have the authority to

i mpl ement statutory provisions setting forth genera

| egislative intent or policy. Statutory |anguage granting

rul emaki ng authority or generally describing the powers and
functions of an agency shall be construed to extend no further
than i nplenenting or interpreting the specific powers and

duties conferred bythesarestatute.

(9) "law inplenmented" neans the statutory | anguage

being carried out or interpreted by an agency through

rul emaki ng.

4

CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2007 CS for CS for SB 1592
606-2679- 07

(17) "Rulemaking authority" nmeans statutory |angquage

that explicitly authorizes or requires an agency to adopt,

devel op, establish, or otherwi se create any statenent com ng

within the definition of "rule."

(18) "Unadopted rule" neans an agency statenent that

neets the definition of "rule" but has not been adopted

pursuant to the requirenents of s. 120.54.

Section 3. Subsection (1) of section 120.536, Florida

Statutes, is anended to read:

120. 536 Rul enaking authority; repeal; challenge.--

(1) A grant of rulemaking authority is necessary but
not sufficient to allow an agency to adopt a rule; a specific
law to be inplenented is also required. An agency nay adopt
only rules that inplenment or interpret the specific powers and
duties granted by the enabling statute. No agency shall have
authority to adopt a rule only because it is reasonably
related to the purpose of the enabling |legislation and is not
arbitrary and capricious or is within the agency's class of
powers and duties, nor shall an agency have the authority to
i mpl ement statutory provisions setting forth genera
| egislative intent or policy. Statutory |anguage granting
rul emaki ng authority or generally describing the powers and
functions of an agency shall be construed to extend no further
than i nplenenting or interpreting the specific powers and
duties conferred bythesarestatute.

Section 4. Paragraph (i) of subsection (1), paragraphs
(a), (c), and (e) of subsection (3), paragraph (a) of
subsection (4), and subsection (7) of section 120.54, Florida
Statutes, are anmended, and paragraph (k) is added to
subsection (1) of that section, to read:

120. 54 Rul enmeki ng. - -
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(1) GENERAL PROVI SI ONS APPLI CABLE TO ALL RULES OTHER
THAN EMERGENCY RULES. - -

(i)l. Arule may incorporate material by reference but
only as the material exists on the date the rule is adopted.
For purposes of the rule, changes in the material are not
effective unless the rule is anended to i ncorporate the

changes. Material incorporated by reference in a rule may not

incorporate additional nmaterial by reference unless the rule

specifically identifies the additional material

2.  An agency rule that incorporates by specific

ref erence another rule of that agency automatically

i ncorporates subsequent amendnents to the referenced rule,

unl ess a contrary intent is clearly indicated in the

referencing rule. Any notice of anendnents to a rule that has

been incorporated by specific reference in other rules of that

agency nust explain the effect of the amendments on the

referencing rules.

3. In rules adopted after Decenber 31, 2009, nmmteria

nmay not be incorporated by reference unless:

a. The material has been submtted in the prescribed

electronic format to the Departnent of State and can be nmde

avai lable for free public access through an el ectronic

hyperlink fromthe rule in the Florida Admnistrative Code

maki ng the reference; or

b. The agency has deternmi ned that posting the materia

on the Internet for purposes of public exam nation and

i nspection would constitute a violation of federal copyright

law, in which case a statenent to that effect, along with the

address of locations at the Departnment of State and the agency

at_which the material is available for public exam nation and

6
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1| inspection, is included in the notice required by subparagraph
2|(3)(a)l.

3 4. A rule may not be anended by reference only.

4| Amendnents nust set out the anmended rule in full in the sane

5| manner as required by the State Constitution for |aws. Fhe

6 | Pepartrent—of—Stateray—preseribebyruereguirerents—for

7| Hhreorperating—raterials—byreferenrcepursuant—tothis

8| paragraph—

9 5.2~ Notwithstandi ng any contrary provision in this

10| section, when an adopted rule of the Departnent of

11| Environnental Protection or a water nanagenent district is

12| incorporated by reference in the other agency's rule to

13| inplenent a provision of part IV of chapter 373, subsequent

14| amendments to the rule are not effective as to the

15| incorporating rule unless the agency incorporating by

16| reference notifies the commttee and the Departnent of State
17| of its intent to adopt the subsequent anmendnment, publishes

18| notice of such intent in the Florida Adm nistrative Wekly,

19| and files with the Departnment of State a copy of the anmended
20| rule incorporated by reference. Changes in the rule

21| incorporated by reference are effective as to the other agency
22| 20 days after the date of the published notice and filing with
23| the Departnment of State. The Departnent of State shall anmend
24| the history note of the incorporating rule to show the

25| effective date of such change. Any substantially affected

26| person may, within 14 days after the date of publication of

27| the notice of intent in the Florida Admnistrative Wekly,

28| file an objection to rulemaking with the agency. The objection
29| shall specify the portions of the rule incorporated by

30| reference to which the person objects and the reasons for the
31| objection. The agency does shal+ not have the authority under
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this subparagraph to adopt those portions of the rule

speci fied in such objection. The agency shall publish notice
of the objection and of its action in response in the next
avail abl e issue of the Florida Adm nistrative Weekly.

6. The Departnent of State may prescribe by rule

requirements for incorporating materials pursuant to this

par agr aph.
(k)  Rulemaking responsibilities of an _agency head

under subparagraph (3)(a)l., subparagraph (3)(e)l1.., or

subparagraph (3)(e)6. nmay not be del egated or transferred.
(3) ADOPTI ON PROCEDURES. - -

(a) Notices.--

1. Prior to the adoption, anendnent, or repeal of any
rul e other than an energency rule, an agency, upon approval of
t he agency head, shall give notice of its intended action,
setting forth a short, plain explanation of the purpose and
ef fect of the proposed action; the full text of the proposed
rul e or anendnent and a summary thereof; a reference to the
grant of speeifie rul emeki ng authority pursuant to which the
rule is adopted; and a reference to the section or subsection
of the Florida Statutes or the Laws of Florida being
i mpl emented or+ interpreted—er—wade—speeifie. The notice nust
shal i nclude a summary of the agency's statenment of the
estimated regul atory costs, if one has been prepared, based on
the factors set forth in s. 120.541(2), and a statenent that
any person who w shes to provide the agency with information
regardi ng the statenent of estinmated regulatory costs, or to
provi de a proposal for a | ower cost regulatory alternative as
provi ded by s. 120.541(1), must do so in witing within 21
days after publication of the notice. The notice nmust state
the procedure for requesting a public hearing on the proposed

8
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1| rule. Except when the intended action is the repeal of a rule,
2| the notice nust shat+ include a reference both to the date on
3| which and to the place where the notice of rule devel opnent

4| that is required by subsection (2) appeared.

5 2. The notice shall be published in the Florida

6| Administrative Weekly not |ess than 28 days prior to the

7| intended action. The proposed rule shall be available for

8| inspection and copying by the public at the tinme of the

9| publication of notice.

10 3. The notice shall be mailed to all persons named in
11| the proposed rule and to all persons who, at |east 14 days

12| prior to such mailing, have made requests of the agency for

13| advance notice of its proceedi ngs. The agency shall also give
14| such notice as is prescribed by rule to those particul ar

15| cl asses of persons to whomthe intended action is directed.

16 4. The adopting agency shall file with the comrttee,
17| at least 21 days prior to the proposed adoption date, a copy
18| of each rule it proposes to adopt; a copy of any materia

19| incorporated by reference in the rule; a detailed witten

20| statenent of the facts and circunstances justifying the

21| proposed rule; a copy of any statenment of estimated regul atory
22| costs that has been prepared pursuant to s. 120.541; a

23| statenent of the extent to which the proposed rule relates to
24| federal standards or rules on the same subject; and the notice
25| required by subparagraph 1

26 (c) Hearings.--

27 1. If the intended action concerns any rule other than
28| one relating exclusively to procedure or practice, the agency
29| shall, on the request of any affected person received within
30| 21 days after the date of publication of the notice of

31| intended agency action, give affected persons an opportunity
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to present evidence and argunment on all issues under
consi deration. The agency nay schedul e a public hearing on the
rule and, if requested by any affected person, shall schedul e

a public hearing on the rule. If the agency head is a board or

other collegial body created under s. 20.165(4) or_s.

20.43(3)(0g)., the board or other collegial body shall conduct

the requested public hearing itself and may not del egate this

responsibility without the consent of the persons requesting

the public hearing. Any material pertinent to the issues under

consideration submitted to the agency within 21 days after the
date of publication of the notice or submitted at a public
heari ng shall be considered by the agency and nade a part of
the record of the rul emaki ng proceedi ng.

2.  Rul ermaki ng proceedi ngs shall be governed solely by
the provisions of this section unless a person tinely asserts
that the person's substantial interests will be affected in
the proceeding and affirmati vely denonstrates to the agency
that the proceedi ng does not provide adequate opportunity to
protect those interests. If the agency determ nes that the
rul emaki ng proceeding is not adequate to protect the person's
interests, it shall suspend the rul emaki ng proceedi ng and
convene a separate proceedi ng under the provisions of ss.

120. 569 and 120.57. Simlarly situated persons may be
requested to join and participate in the separate proceeding.
Upon concl usi on of the separate proceedi ng, the rul emaking
proceedi ng shall be resuned.

(e) Filing for final adoption; effective date.--

1. If the adopting agency is required to publish its

rules in the Florida Adninistrative Code, the agency, upon

approval of the agency head, ++ shall file with the Depart nent

of State three certified copies of the rule it proposes to
10
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adopt ;- one copy of any material incorporated by reference in

the rule, certified by the agency; a sunmary of the rule_ +- a

summary of any hearings held on the rule_s- and a detail ed
written statenment of the facts and circunstances justifying
the rule. Agencies not required to publish their rules in the
Fl ori da Administrative Code shall file one certified copy of
the proposed rule, and the other material required by this
subpar agraph, in the office of the agency head, and such rules
shall be open to the public.

2. Arule may not be filed for adoption |ess than 28
days or nore than 90 days after the notice required by
paragraph (a), until 21 days after the notice of change
requi red by paragraph (d), until 14 days after the fina
public hearing, until 21 days after preparatien—ef a statenent
of estinmated regul atory costs required under s. 120.541 has

been provided to all persons who submitted a | ower cost

requl atory alternative and nade available to the public, or

until the administrative | aw judge has rendered a deci sion
under s. 120.56(2), whichever applies. Wien a required notice
of change is published prior to the expiration of the tinme to
file the rule for adoption, the period during which a rule
nmust be filed for adoption is extended to 45 days after the
date of publication. If notice of a public hearing is
publ i shed prior to the expiration of the time to file the rule
for adoption, the period during which a rule nust be filed for
adoption is extended to 45 days after adjournnent of the fina
hearing on the rule, 21 days after receipt of all materia
authorized to be submtted at the hearing, or 21 days after
receipt of the transcript, if one is nmade, whichever is
| atest. The term "public hearing" includes any public neeting
hel d by any agency at which the rule is considered. If a

11
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petition for an adm nistrative deternination under s.
120.56(2) is filed, the period during which a rule nust be
filed for adoption is extended to 60 days after the

admi nistrative law judge files the final order with the clerk
or until 60 days after subsequent judicial reviewis conplete.

3. At thetime arule is filed, the agency shal
certify that the time |linmtations prescribed by this paragraph
have been conplied with, that all statutory rul emaking
requi renents have been net, and that there is no
admi nistrative determ nation pending on the rule.

4. At the time arule is filed, the conmittee shal
certify whether the agency has responded in witing to al
material and tinely witten coments or witten inquiries nmade
on behalf of the comm ttee. The departnment shall reject any
rule not filed within the prescribed tinme limts; that does

not conply with satisfy all statutory rul emaki ng requirenents
and rules of the department; upon which an agency has not

responded in witing to all material and tinmely witten
inquiries or witten conments; upon which an adm nistrative
determination is pending; or which does not include a
statement of estimated regulatory costs, if required.

5. If arule has not been adopted within the tine
limts inmposed by this paragraph or has not been adopted in
conpliance with all statutory rul emaki ng requirenments, the
agency proposing the rule shall withdraw the rule and give
notice of its action in the next avail able issue of the
Fl ori da Administrative Wekly.

6. The proposed rule shall be adopted on being filed
with the Departnent of State and become effective 20 days
after being filed, on a |ater date specified in the rule, or
on a date required by statute. Rules not required to be filed

12
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with the Departnent of State shall become effective when
adopted by the agency head or on a | ater date specified by
rule or statute. If the comrittee notifies an agency that an
objection to a rule is being considered, the agency may

post pone the adoption of the rule to accompdate revi ew of the
rule by the cormittee. \When an agency postpones adoption of a
rule to accommodate review by the conmittee, the 90-day period
for filing the rule is tolled until the cormittee notifies the

agency that it has conpleted its review of the rule.

For the purposes of this paragraph, the term "admninistrative
deternination" does not include subsequent judicial review

(4) EMERGENCY RULES. - -

(a) If an agency finds that an i mmedi ate danger to the
public health, safety, or welfare requires energency action
the agency nmmy adopt any rule necessitated by the i medi ate
danger. The agency may adopt a rule by any procedure which is
fair under the circunmstances if:

1. The procedure provides at |east the procedura
protection given by other statutes, the State Constitution, or
the United States Constitution.

2. The agency takes only that action necessary to
protect the public interest under the enmergency procedure.

3. The agency publishes in witing at the tine of, or
prior to, its action the specific facts and reasons for
finding an i nedi ate danger to the public health, safety, or
wel fare and its reasons for concluding that the procedure used
is fair under the circunstances. |In any event, notice of
energency rules, other than those of educational units or
units of governnent with jurisdiction in only one or a part of
one county, including the full text of the rules, shall be

13
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1| published in the first avail able issue of the Florida

2| Adnministrative Wekly and provided to the conmittee along with
3| any material incorporated by reference in the rules. The

4| agency's findings of imredi ate danger, necessity, and

5| procedural fairness shall be judicially reviewable.

6 (7) PETITION TO I NI TI ATE RULEMAKI NG. - -

7 = Any person regul ated by an agency or having

8| substantial interest in an agency rule may petition an agency
9| to adopt, anmend, or repeal a rule or to provide the nininum
10| public information required by this chapter. The petition
11| shall specify the proposed rule and action requested. Not
12| later than 30 cal endar days following the date of filing a
13| petition, the agency shall initiate rul enaking proceedi ngs
14| under this chapter, otherw se conply with the requested

15| action, or deny the petition with a witten statenment of its
16| reasons for the denial

17

18

19
20
21
22
23
24
25
26
27
28
29
30
31
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Section 5. Section 120.545, Florida Statutes, is

N
[y

anended to read:

N
N

120.545 Conmittee review of agency rules.--

N
w

(1) As a legislative check on |legislatively created

N
SN

authority, the commttee shall exani ne each proposed rul e,

N
o

except for those proposed rules exenpted by s. 120.81(1)(e)

N
»

and (2), and its acconpanying material, and each energency

N
~

rul e, and nmay exami ne any existing rule, for the purpose of

N
(o]

det ermi ni ng whet her:

N
©

(a) The rule is an invalid exercise of del egated

w
o

| egi slative authority.

w
e
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(b) The statutory authority for the rule has been
r epeal ed.

(c) The rule reiterates or paraphrases statutory
materi al .

(d) The rule is in proper form

(e) The notice given prior to its adoption was
sufficient to give adequate notice of the purpose and effect
of the rule.

(f) The rule is consistent with expressed | egislative
intent pertaining to the specific provisions of [aw which the
rul e i mpl ements.

(g) The rule is necessary to acconplish the apparent
or expressed objectives of the specific provision of |aw which
the rul e inplenents.

(h) The rule is a reasonable inplenentation of the | aw
as it affects the conveni ence of the general public or persons
particularly affected by the rule.

(i) The rule could be nmade | ess conplex or nore easily
conprehensible to the general public.

(j) The rule's statement of estimated requlatory costs

conplies with the requirenents of s. 120.541 and the rul e does

not inpose regulatory costs on the regul ated person, county,
or city which could be reduced by the adoption of |ess costly
alternatives that substantially acconplish the statutory
obj ecti ves.

(k) The rule will require additional appropriations.

(I) If the rule is an energency rule, there exists an

energency justifying the adoption premtgatien of such rule,
the agency is within has—exceededthe—scope—sof its statutory

authority, and the rule was adopted premtgated in conpliance
with the requirenments and limtations of s. 120.54(4).

16
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1 (2) The conmittee may request from an agency such

2| information as is reasonably necessary for exam nation of a

3| rule as required by subsection (1) or for exami nation of an

4| unadopted agency statement. The conmittee shall consult with
5| legislative standing conmmittees having wth jurisdiction over
6| the subject areas. |If the conmittee objects to ar—erergeney
7| rute—oFr a propesed—eorexisting rule, it shall, within 5 days
8| after ef the objection, certify that fact to the agency whose
9| rule has been examined and include with the certification a
10| statenent detailing its objections with particularity. The

11| committee shall notify the Speaker of the House of

12| Representatives and the President of the Senate of any

13| objection to an agency rule concurrent with certification of
14| that fact to the agency. Such notice nust shatH- include a copy
15| of the rule and the statement detailing the commttee's

16| objections to the rule.

17 (3) Wthin 30 days after ef receipt of the objection
18| if the agency is headed by an individual, or within 45 days
19| after of receipt of the objection, if the agency is headed by
20| a collegial body, the agency shall

21 (a) If the rule is not yet in effect a—prepesed—+ute:
22 1. FEile notice pursuant to s. 120.54(3)(d) of only

23| such nodifications as are necessary to address Mdify—the—+rule
24| te—reet the comrittee' s objection

25 2. File notice pursuant to s. 120.54(3)(d) of

26| withdrawal of W-thdraw the rul e Ha—ts—entirety; or

27 3. Notify the conmmittee in witing that it refuses

28| Refuse to modify or withdraw the rule.

29 (b) If the rule is in effect an—existingrte:

30 1. File notice pursuant to s. 120.54(3)(a), without
31| prior notice of rule devel opnent, Netify—the—comrtteethat—it+

17
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has—eleeted to amend the rule to address meet the comittee's
obj ecti on ahrd—inirtiatethearendrenrt—procedure,;

2. File notice pursuant to s. 120.54(3)(a) Netify—the
comm-tteethatit+has—eleeted to repeal the rul e apdinitiate
the—repeal—procedure; or

3. Notify the commttee in witing that it refuses to

anmend or repeal the rule.

(c) If the rule—is—either—an—existinrgor—aproposed
rue—and—the objection is to the statement of estimted
regul atory costs:

1. Prepare a corrected statement of estimated
regul atory costs, give notice of the availability of the
corrected statenent in the first available issue of the
Flori da Administrative Wekly, and file a copy of the
corrected statenent with the committee; or

2. Notify the commttee that it refuses to prepare a
corrected statement of estimated regul atory costs.

(d) If the rule is unadopted:

1. File notice pursuant to s. 120.54(3)(a) of intent

to adopt the rule;

2. File notice for publication in the Florida

Admi ni strative Weekly that the agency has abandoned al

reliance upon the statenent or any substantially sinlar

statenent _as a basis for agency action; or

3. Notify the committee in witing that it refuses to

adopt the rule or to abandon all reliance upon the statenent

or _any substantially siml|lar statenent as a basis for agency

action.
4—+H—theageney—eleets—torpdifya propesed+uleto
. , . R i
Y . . . I
18
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(4~ Failure of the agency to respond to a conm ttee

N
©

objection to a prepesed rule that is not yet in effect within

w
o

the tinme prescribed in subsection (3) constitutes shat

w
e

eonstitute withdrawal of the rule in its entirety. 1In this
19
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event, the commttee shall notify the Departnent of State that
the agency, by its failure to respond to a conmm ttee

obj ection, has elected to withdraw the prepesed rule. Upon
recei pt of the conmttee's notice, the Departnent of State
shall publish a notice to that effect in the next avail able

i ssue of the Florida Admi nistrative Wekly. Upon publication
of the notice, the proepesed rule shall be stricken fromthe
files of the Departnment of State and the files of the agency.

(5) €8> Failure of the agency to respond to a conmittee

objection to a ar—existing rule that is in effect within the
time prescribed in subsection (3) constitutes shatH—eoenstitute
a refusal to anmend or repeal the rule.

(6) Failure of the agency to respond to a committee

objection to a statenent of estimated requlatory costs within

the tinme prescribed in subsection (3) constitutes a refusal to

prepare a corrected statenent of estimated regulatory costs.

(7) Failure of the agency to respond to a conmmittee

objection to an unadopted rule within the tine prescribed in

subsection (3) constitutes a refusal to adopt the rule and a

refusal to abandon all reliance upon the statenent or any

substantially simlar statenent as a basis for agency action

(869 If the comrittee objects to a prepesed—or
extsting rul e and the agency refuses to adopt, abandon

nodi fy, anend, withdraw, or repeal it the—+rute, the committee
shall file with the Departnent of State a notice of the
objection, detailing with particularity its objection to the
rule. The Departnent of State shall publish this notice in
the Florida Administrative Weekly. If the rule is published
ard—shatH—publish—as—ahisterynetetothe+rule in the

Fl orida Adm nistrative Code, a reference to the committee's

20
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1| objection and to the issue of the Weekly in which the ful

2| text thereof appears shall be recorded in a history note.

3 (9)€636)¥(a) If the comrittee objects to a prepesed—-or
4| existing rule, or portion thereof, and the agency fails to

5| initiate adm nistrative action to adopt, abandon, nodify,

6| amend, withdraw, or repeal the rule consistent with the

7| objection within 60 days after the objection, or thereafter
8| fails to proceed in good faith to conplete such action, the
9| conmittee may subnmit to the President of the Senate and the
10| Speaker of the House of Representatives a recommendation that
11| legislation be introduced to address the conmittee objection
12

13

14 (b)1. If the comrittee votes to recomend the

15| introduction of legislation to address the comittee objection
16

17| repeal—a—+ute, the conmittee shall, within 5 days after this
18| determ nation, certify that fact to the agency whose rule or
19| proposed rul e has been exam ned. The comittee may request
20| that the agency tenporarily suspend the rule_ eF suspend the
21| adoption of the proposed rule, or suspend all reliance upon
22| the statenent or any substantially similar statement as a
23| basis for agency action, pending consideration of proposed
24| legislation during the next regul ar session of the
25| Legislature.
26 2. Wthin 30 days after receipt of the certification
27| if the agency is headed by an individual, or within 45 days
28| after receipt of the certification, if the agency is headed by
29| a collegial body, the agency shall either:
30 a. Tenporarily suspend the rule,_ e+ suspend the
31| adoption of the proposed rule, or suspend all reliance upon

21
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1| the statenment or any substantially sinmilar statenent as a

2| basis for agency action; or

3 b. Notify the conmittee in witing that it refuses to
4| tenporarily suspend the rule, e suspend the adoption of the
5| proposed rule, or suspend all reliance upon the statenent or
6| any substantially sinilar statement as a basis for agency

7| action.

8 3. If the agency elects to tenporarily suspend the

9| rule,_ e+ suspend the adoption of the proposed rule, or suspend
10| all reliance upon the statement or any substantially simlar
11| statenent as a basis for agency action, it shall give notice
12| of the suspension in the Florida Adm nistrative Wekly. The
13| rule or the rule adoption process shall be suspended upon

14| publication of the notice. An agency may shat not base any
15| agency action on a suspended rul e_ e suspended proposed rul e,
16| or suspended statenent or any substantially simlar statenent,
17| or portion thereof, prior to expiration of the suspension. A
18| suspended rul e, eF suspended proposed rule, or suspended

19| statenent or any substantially sinmilar statement, or portion
20| thereof, continues to be subject to administrative

21| deternmination and judicial review as provided by | aw

22 4. Failure of an agency to respond to conmittee

23| certification within the tinme prescribed by subparagraph 2.
24| constitutes a refusal to suspend the rule, e—te suspend the
25| adoption of the proposed rule, or suspend all reliance upon
26| the statement or any substantially sinmilar statenment as a

27| basis for agency action

28 (c) The conmmittee shall prepare bills to address the
29| committee objection medify—er—suspendthe—-adoption—-of—the

30| prepeosed—rule—or—arend——o eped he—tHe—oer—portien—the

31| in accordance with the rules of the Senate and the House of

22
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Representatives for prefiling and introduction in the next
regul ar session of the Legislature. The proposed bill shall be
presented to the President of the Senate and the Speaker of

t he House of Representatives with the comittee

recomendati on.

(d) If abill to address the committee objection

beconme | aw, any tenporary agency suspensi on ef—the—+ule shal
expi re. H—abiHH—tormdify—a prepesed+ule—or—anrendaruleis

Section 6. Paragraphs (a) and (c) of subsection (1)

and subsection (3) of section 120.55, Florida Statutes, are
amended to read:
120.55 Publication.--
(1) The Departnent of State shall
23
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(a)l. Through a continuous revision system conpile
and publish the "Florida Adm nistrative Code." The Florida
Admi nistrative Code shall contain all rules adopted by each
agency, citing the specific rulemaking authority pursuant to
whi ch each rule was adopted, all history notes as authorized

ins. 120.545(8) s—3268-545(9), and conplete indexes to al
rul es contained in the code. Supplenentation shall be nade as

often as practicable, but at least nmonthly. The departnent
may contract with a publishing firmfor the publication, in a
timely and useful form of the Florida Adm nistrative Code;
however, the departnent shall retain responsibility for the
code as provided in this section. This publication shall be
the official conpilation of the administrative rules of this
state. The Departnment of State shall retain the copyright over
the Florida Admi nistrative Code.

2. Rules general in formbut applicable to only one
school district, comunity college district, or county, or a
part thereof, or state university rules relating to interna
personnel or business and finance shall not be published in
the Florida Admi nistrative Code. Exclusion from publication in
the Florida Admi nistrative Code shall not affect the validity
or effectiveness of such rules.

3. At the beginning of the section of the code dealing
with an agency that files copies of its rules with the
departnent, the departnent shall publish the address and
t el ephone nunber of the executive offices of each agency, the
manner by which the agency indexes its rules, a listing of al
rul es of that agency excluded from publication in the code,
and a statenment as to where those rules nmay be inspected.

4. Forms shall not be published in the Florida
Admi nistrative Code; but any form which an agency uses in its

24
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dealings with the public, along with any acconpanyi ng
instructions, shall be filed with the conmttee before it is
used. Any formor instruction which neets the definition of
"rule" provided in s. 120.52 shall be incorporated by
reference into the appropriate rule. The reference shal
specifically state that the formis being incorporated by
reference and shall include the nunber, title, and effective
date of the form and an expl anati on of how the form nmay be
obt ai ned.

(c) Prescribe by rule the style, and form and content
requi rements regui+red for rules, notices, and other materials
submtted for filing andestablHshtheformforthei+
certification.

(3) Any publication of a proposed rule pronul gated by
an agency, whether published in the Florida Administrative
Code or el sewhere, shall include, along with the rule, the
nanme of the person or persons originating such rule, the nane
of the agency head superw-ser—er—personr who approved the rule,
and the date upon which the rule was approved.

Section 7. Effective Decenber 31, 2007, paragraphs (a)
and (d) of subsection (1) and subsections (2) and (5) of
section 120.55, Florida Statutes, as anmended by section 4 of
chapter 2006-82, Laws of Florida, are anended to read:

120.55 Publication.--

(1) The Departnment of State shall

(a)l. Through a continuous revision system conpile
and publish the "Florida Adm nistrative Code." The Florida
Admi nistrative Code shall contain all rules adopted by each
agency, citing the specific rulemaking authority pursuant to
whi ch each rule was adopted, all history notes as authorized

ins. 120.545(8) s—3268-545(9), and conplete indexes to al
25
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rul es contained in the code. Supplenentation shall be nade as
often as practicable, but at least nmonthly. The departnent
may contract with a publishing firmfor the publication, in a
timely and useful form of the Florida Adm nistrative Code;
however, the departnent shall retain responsibility for the
code as provided in this section. This publication shall be
the official conpilation of the administrative rules of this
state. The Departnment of State shall retain the copyright over
the Florida Admi nistrative Code.

2. Rules general in formbut applicable to only one
school district, comunity college district, or county, or a
part thereof, or state university rules relating to interna
personnel or business and finance shall not be published in
the Florida Admi nistrative Code. Exclusion from publication in
the Florida Admi nistrative Code shall not affect the validity
or effectiveness of such rules.

3. At the beginning of the section of the code dealing
with an agency that files copies of its rules with the
departnent, the departnent shall publish the address and
t el ephone nunber of the executive offices of each agency, the
manner by which the agency indexes its rules, a listing of al
rul es of that agency excluded from publication in the code,
and a statenment as to where those rules nmay be inspected.

4. Forms shall not be published in the Florida
Admi nistrative Code; but any form which an agency uses in its
dealings with the public, along with any acconpanyi ng
instructions, shall be filed with the conmttee before it is
used. Any formor instruction which neets the definition of
"rule" provided in s. 120.52 shall be incorporated by
reference into the appropriate rule. The reference shal
specifically state that the formis being incorporated by

26
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reference and shall include the nunber, title, and effective
date of the form and an expl anati on of how the form nmay be
obt ai ned. Each form created by an agency which is incorporated
by reference in a rule notice of which is given under s.
120.54(3)(a) after Decenber 31, 2007, nust clearly display the
nunmber, title, and effective date of the formand the nunber
of the rule in which the formis incorporated.

(d) Prescribe by rule the style, anrd form__and content

requi rements regui+red for rules, notices, and other materials
submtted for filing andestablHshtheformforthei+
ee E. j eatl el-

(2) The Florida Administrative Wekly Internet website
nmust al |l ow users to:

(a) Search for notices by type, publication date, rule
nunber, word, subject, and agency;

(b) Search a database that nakes available all notices
publ i shed on the website for a period of at |east 5 years;

(c) Subscribe to an automated e-mail notification of

selected notices to be sent out prior to or concurrently wth

weekly publication of the printed and el ectronic Florida

Admi ni strative Weekly. Such notification nust include in the

text of the e-mail a summary of the content of each notice;

(d) View agency forns and other materials that have

been submitted to the departnent in electronic formand that

are being incorporated by reference in proposed rules; and
(e) Conment on proposed rules.
(5) Any publication of a proposed rule pronul gated by
an agency, whether published in the Florida Administrative
Code or el sewhere, shall include, along with the rule, the

nanme of the person or persons originating such rule, the nane

27
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1| of the agency head superwser—er—persenr who approved the rul e,
2| and the date upon which the rule was approved.

3 Section 8. Effective Decenber 31, 2008, paragraph (a)
4| of subsection (1) of section 120.55, Florida Statutes, as

5| amended by section 4 of chapter 2006-82, Laws of Florida, and
6| by this act, is anended to read:

7 120.55 Publication.--

8 (1) The Departnment of State shall

9 (a) 1. Through a continuous revision system conpile
10| and publish electronically the "Florida Adm nistrative Code-"
11| on an Internet website managed by the department. The Florida
12| Administrative Code shall contain all rules adopted by each

13| agency, citing the grant of speetfie rulemaking authority and
14| the specific law inplenented pursuant to which each rule was
15| adopted, all history notes as authorized in s. 120.545(8), ard
16| conmplete indexes to all rules contained in the code, and any
17| other material required or authorized by |aw or deemed usefu
18| by the departnent. The electronic code shall display each rule
19| chapter currently in effect in browse node and allow full text
20| search of the code and each rule chapter. Supplerentatien

21| shalH—bermade—as—often—as—practicable—but—atteast—rwonrthly—
22| The department shall publish a printed version of the Florida
23| Administrative Code and nay contract with a publishing firm
24| for such printed the publicati on—A—a—tirely—and—useful—form-
25| ef—theHorida—Admnistrative—Code; however, the departnent

26| shall retain responsibility for the code as provided in this
27| section. Supplenentation of the printed code shall be made as
28| often as practicable, but at |east nonthly. The printed Fris
29| publication shall be the official conpilation of the

30| administrative rules of this state. The Departnment of State

31
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shall retain the copyright over the Florida Adm nistrative
Code.

2. Rules general in formbut applicable to only one
school district, comunity college district, or county, or a
part thereof, or state university rules relating to interna
personnel or business and finance shall not be published in
the Florida Admi nistrative Code. Exclusion from publication in
the Florida Admi nistrative Code shall not affect the validity
or effectiveness of such rules.

3. At the beginning of the section of the code dealing
with an agency that files copies of its rules with the
departnent, the departnent shall publish the address and
t el ephone nunber of the executive offices of each agency, the
manner by which the agency indexes its rules, a listing of al
rul es of that agency excluded from publication in the code,
and a statenment as to where those rules nmay be inspected.

4. Forms shall not be published in the Florida
Admi nistrative Code; but any form which an agency uses inits
dealings with the public, along with any acconpanyi ng
instructions, shall be filed with the conmttee before it is
used. Any formor instruction which neets the definition of
"rule" provided in s. 120.52 shall be incorporated by
reference into the appropriate rule. The reference shal
specifically state that the formis being incorporated by
reference and shall include the nunber, title, and effective
date of the form and an expl anation of how the form nmay be
obt ai ned. Each form created by an agency which is incorporated
by reference in a rule notice of which is given under s.
120.54(3)(a) after Decenber 31, 2007, nust clearly display the
nunmber, title, and effective date of the formand the nunber
of the rule in which the formis incorporated.

29
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5. The departnent shall allow material incorporated by

reference to be filed in electronic formas prescribed by

departnent rule. Wien a rule is filed for adoption with

incorporated material in electronic form the departnent's

publication of the Florida Adm nistrative Code on its |nternet

website nmust contain a hyperlink fromthe incorporating

reference in the rule directly to that naterial. The

departnent may not allow hyperlinks fromrules in the Florida

Admini strative Code to any material other than that filed with

and mai ntai ned by the departnent, but it nmay all ow additiona

hyperlinks to incorporated material maintained by the

departnment fromthe adopting agency's website or other sites.

Section 9. Paragraph (a) of subsection (2) and,
ef fective January 1, 2008, subsection (4) of section 120.56,
Florida Statutes, is anmended to read:

120.56 Challenges to rules.--

(2) CHALLENG NG PROPOSED RULES; SPECI AL PROVI SI ONS. - -

(a) Any substantially affected person may seek an
admi nistrative determ nation of the invalidity of any proposed
rule by filing a petition seeking such a deternmination with
the division within 21 days after the date of publication of
the notice required by s. 120.54(3)(a), within 10 days after

the final public hearing is held on the proposed rule as

provided by s. 120.54(3)(e)2. s—320-54(3r{e}, within 20 days
af ter thepreparation—eof a statenment of estimated regul atory

costs required pursuant to s. 120.541, if applicable, has been

provided to all persons who subnmitted a | ower cost regulatory

alternative and nmade available to the public or within 20 days

after the date of publication of the notice required by s.
120.54(3)(d). The petition shall state with particularity the
objections to the proposed rule and the reasons that the

30
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proposed rule is an invalid exercise of delegated |egislative
authority. The petitioner has the burden of going forward. The
agency then has the burden to prove by a preponderance of the
evi dence that the proposed rule is not an invalid exercise of
del egated legislative authority as to the objections raised.
Any person who is substantially affected by a change in the
proposed rule nmay seek a determ nation of the validity of such
change. Any person not substantially affected by the proposed
rule as initially noticed, but who is substantially affected
by the rule as a result of a change, may chal |l enge any
provision of the rule and is not limted to challenging the
change to the proposed rule.

(4) CHALLENG NG AGENCY STATEMENTS DEFI NED AS RULES;
SPECI AL PROVI SI ONS. - -

(a) Any person substantially affected by an agency
statement may seek an administrative determ nation that the
statement violates s. 120.54(1)(a). The petition nust shatH-
include the text of the statement or a description of the
statement and shall state with particularity facts sufficient
to show that the statenent constitutes a rule under s. 120.52

and that the agency has not adopted the statenent by the

rul emaki ng procedure provided by s. 120.54. Upon the filing of

a petition for an admi nistrative determ nation under this

subsection, the agency shall imediately discontinue al

reliance upon the statenent or any substantially sinlar

statenent _as a basis for agency action until:

1. The proceeding is dism ssed for any reason other

than initiation of rul emaking under s. 120.54;

2. The statenent is adopted and becones effective as a

rul e;

31
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3. Afinal order is issued which contains a

determ nation that the petitioner failed to prove that the

statenent constitutes a rule under s. 120.52; or

4. A final order is issued which contains a

determ nation that rulemaking is not feasible under s.

120.54(1)(a)l.a. or b. or not practicable under s.
120.54(1)(a) 2.

(b) If the administrative |aw judge determ nes that

the agency's inability to rely upon the statenent during the

proceedi ng under this subsection would constitute an imedi ate

danger _to the public health, safety, or welfare, the

adnm nistrative |aw judge shall grant an agency petition to

all ow application of the statenent until the proceeding is

concl uded.

(c)fby The administrative |aw judge may extend the
heari ng date beyond 30 days after assignnent of the case for
good cause. |f a hearing is held and the petitioner proves the
al l egations of the petition, the agency shall have the burden
of proving that rulemaking is not feasible or not and
practicabl e under s. 120.54(1)(a).

(d)fe> The administrative |aw judge nay determ ne
whet her all or part of a statenment violates s. 120.54(1)(a).
The decision of the adm nistrative |aw judge shall constitute
a final order. The division shall transmt a copy of the fina
order to the Departnment of State and the conmittee. The
Department of State shall publish notice of the final order in
the first available issue of the Florida Adm nistrative
Weekl y.

n . : o ”
WW. 0

20— 54{d){a) : "y "y :
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(e) Al proceedings to determ ne a violation of s.

120.54(1)(a) shall be brought pursuant to this subsection. A
proceedi ng pursuant to this subsection may be consol i dated

with a proceedi ng under subsection (3) or under any other

section of this chapter. Nothing in this paragraph shall be
construed to prevent a party whose substantial interests have
been deternined by an agency action from bringing a proceeding
pursuant to s. 120.57(1)(e).

Section 10. Subsection (1) and paragraph (c) of
subsection (2) of section 120.569, Florida Statutes, are

anended to read:

34
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120. 569 Decisions which affect substanti al
interests. --

(1) The provisions of this section apply in al
proceedi ngs in which the substantial interests of a party are
deternmi ned by an agency, unless the parties are proceeding
under s. 120.573 or s. 120.574. Unless waived by all parties,
s. 120.57(1) applies whenever the proceeding involves a
di sputed issue of material fact. Unless otherw se agreed, s.

120.57(2) applies in all other cases. |f a disputed issue of

material fact arises during a proceeding under s. 120.57(2),

unl ess waived by all parties, the proceedi ng under_s.

120.57(2) shall be term nated and a proceedi ng under_s.

120.57(1) shall be conducted. Parties shall be notified of any

order, including a final order. Unless waived, a copy of the
order shall be delivered or nailed to each party or the
party's attorney of record at the address of record. Each
notice shall informthe recipient of any adm nistrative
hearing or judicial reviewthat is available under this
section, s. 120.57, or s. 120.68; shall indicate the procedure
whi ch nust be followed to obtain the hearing or judicia
review, and shall state the tine limts which apply.

(2)

(c) Unless otherwi se provided by law, a petition or
request for hearing shall include those itens required by the
uni formrul es adopted pursuant to s. 120.54(5)(b) s—

120-54{53(b}4. Upon the receipt of a petition or request for
heari ng, the agency shall carefully review the petition to

deternmine if it contains all of the required information. A
petition shall be disnmssed if it is not in substantia
conpliance with these requirenents or it has been untinely
filed. Dism ssal of a petition shall, at |east once, be

35

CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2007 CS for CS for SB 1592
606-2679- 07

1| without prejudice to petitioner's filing a tinmely anmended

2| petition curing the defect, unless it conclusively appears

3| fromthe face of the petition that the defect cannot be cured.
4| The agency shall pronptly give witten notice to all parties
5| of the action taken on the petition, shall state with

6| particularity its reasons if the petition is not granted, and
7| shall state the deadline for filing an anended petition if

8| applicable. This paragraph does not elimnate the availability
9| of equitable tolling as a defense to the untinely filing of a
10| petition.

11 Section 11. Effective January 1, 2008, paragraph (e)
12| of subsection (1) of section 120.57, Florida Statutes, is

13| amended to read:

14 120.57 Additional procedures for particul ar cases.--
15 (1) ADDI TI ONAL PROCEDURES APPLI CABLE TO HEARI NGS

16| | NVOLVI NG DI SPUTED | SSUES OF MATERI AL FACT. - -

17 (e)l. Any Agency action that determ nes the

18| substantial interests of a party nmay not be anrd—that—+s based
19| on an agency statement that violates s. 120.54(1)(a). Neither
20| an_agency nor an administrative |aw judge has authority to

21| enforce agency policy that constitutes an unadopted rule when
22| the agency fails to prove that rulemaking is not feasible or
23| not practicable. This subparagraph does not preclude

24| application of adopted rules and applicable statutes to the
25| facts unadepted—+ule—is——subjiect—to—de—novereviewby—an

26 | adm-nAistrativetawjudge.

27 2—Fhe—ageney—actior—shatH—net—bepresured—vali-d—or
28| rAavabi-d—TFheagenrey—rmust—derpastratethatthe unadepted—rule-
29 a—ts—wi-thi-n—the—powers—fFunetions—and—duties

30| delegatedbythetegistature—er—if+theagenrey—is—eperating
31
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2.3~ The recommended and final orders in any
proceedi ng shall be governed by the provisions of paragraphs
(k) and (1), except that the administrative |aw judge's
determnmination regardi ng the unadopted rule shall not be
rejected by the agency unless the agency first determines from
a review of the conplete record, and states with particularity
in the order, that such determination is clearly erroneous or
does not conply with essential requirenments of law. In any
proceedi ng for review under s. 120.68, if the court finds that
the agency's rejection of the deternination regarding the
unadopted rul e does not conport with the provisions of this
subpar agr aph, the agency action shall be set aside and the
court shall award to the prevailing party the reasonable costs
and a reasonable attorney's fee for the initial proceeding and

the proceedi ng for review
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Section 12. Effective January 1, 2008, subsections
(2), (3), and (4) of section 120.595, Florida Statutes, are
amended to read:

120.595 Attorney's fees.--

(2) CHALLENGES TO PROPOSED AGENCY RULES PURSUANT TO
SECTI ON 120.56(2).--1f the court or adnministrative |aw judge
decl ares a proposed rule or portion of a proposed rule invalid
pursuant to s. 120.56(2), a judgnent or order shall be
rendered agai nst the agency for reasonable costs and
reasonabl e attorney's fees, unless the agency denonstrates
that its actions were substantially justified or specia
ci rcunst ances exi st which would make the award unjust. An
agency's actions are "substantially justified" if there was a
reasonabl e basis in law and fact at the time the actions were
taken by the agency. |If the agency prevails in the
proceedi ngs, the court or adm nistrative |aw judge shall award
reasonabl e costs and reasonable attorney's fees against a
party if the court or adm nistrative |aw judge determ nes that
a party participated in the proceedings for an inproper
purpose as defined by paragraph (1)(e). No award of attorney's
fees as provided by this subsection shall exceed$50, 000

$15-000.

(3) CHALLENGES TO EXI STI NG AGENCY RULES PURSUANT TO
SECTI ON 120.56(3) AND (5).--1f the court or administrative |aw
judge declares a rule or portion of a rule invalid pursuant to

s. 120.56(3) or s. 120.56(5), a judgment or order shall be

rendered agai nst the agency for reasonabl e costs and

reasonabl e attorney's fees, unless the agency denonstrates

that its actions were substantially justified or specia

ci rcunst ances exi st which would nake the award unjust. An

agency's actions are "substantially justified" if there was a
38
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reasonabl e basis in law and fact at the time the actions were
taken by the agency. |If the agency prevails in the
proceedi ngs, the court or adm nistrative |aw judge shall award
reasonabl e costs and reasonable attorney's fees against a
party if the court or adm nistrative |aw judge determ nes that
a party participated in the proceedings for an inproper
purpose as defined by paragraph (1)(e). No award of attorney's
fees as provided by this subsection shall exceed$50, 000
$15-000.

(4) CHALLENGES TO AGENCY ACTI ON PURSUANT TO SECTI ON
120.56(4).--

(a) Upon entry of a final order that all or part of an
agency statenment violates s. 120.54(1)(a), the adm nistrative
| aw judge shall award reasonabl e costs and reasonabl e
attorney's fees to the petitioner, unless the agency
denonstrates that the statenment is required by the Federa
Governnment to inplement or retain a del egated or approved
programor to neet a condition to receipt of federal funds.

(b) If prior to the final hearing the agency initiates

rul emaki ng under _s. 120.54 and requests a stay of the

proceedi ngs pending rulemaking, the administrative |aw judge

shal|l award reasonabl e costs and reasonable attorney's fees

accrued by the petitioner prior to the date the agency filed

its request for a stay pending rul emaking provided the agency

adopts the statenent _as a rule. A request for a stay shall be

arant ed when the petitioner and the agency agree to the stay.

If the petitioner objects to the stay, the stay may be deni ed

if the petitioner establishes good cause exists to deny the

stay. A stay dranted under this paragraph shall remain in

effect until either the statenent has been adopted as a rule

and has becone effective or the proposed rule has been
39
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1| withdrawn. A request for attorney's fees and costs under this

2| paragraph shall be granted only upon a finding that the agency

3| knew or should have known at the time the petition was filed

4| that the agency statenment was an unadopted rule, and no award

5| of attorney's fees as provided by this paragraph may exceed

6 |$50, 000.

7 (c)fbr Notwithstandi ng the provisions of chapter 284,

8| an award shall be paid fromthe budget entity of the

9| secretary, executive director, or equivalent admnistrative

10| officer of the agency, and the agency shall not be entitled to

11| paynent of an award or reinbursenent for paynent of an award

12| under any provision of |aw.

13 (d) If the agency prevails in the proceedings, the

14| court or administrative |aw judge shall award reasonable costs

15| and reasonable attorney's fees against a party if the court or

16| adnministrative |aw judge determines that the party

17| participated in the proceedings for an inproper purpose as

18| defined in paragraph (1)(e).

19 Section 13. Subsection (2) of section 120.74, Florida

20| Statutes, is anended to read:

21 120. 74 Agency review, revision, and report.--

22 (2) Beginning October 1, 1997, and by Cctober 1 of

23| every ether year thereafter, the head of each agency shal

24| file a report with the President of the Senate, the Speaker of

25| the House of Representatives, and the conmmittee, with a copy

26| to each appropriate standing committee of the Legislature,

27| which certifies that the agency has conplied with the

28| requirenments of this section subseetienr. The report nust

29| specify any changes made to its rules as a result of the

30| review and, when appropriate, recommend statutory changes that

31| will promote efficiency, reduce paperwork, or decrease costs
40
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to governnment and the private sector. The report must identify
the types of cases or disputes in which the agency is involved
whi ch shoul d be conducted under the sumrary hearing process
described in s. 120.574.

Section 14. For the 2007-2008 fiscal year, the

nonrecurring sum of $345,000 is appropriated fromthe Records

Managenent Trust Fund to the Departnment of State for the

pur poses of carrying out the provisions of this act.

Section 15. Except as otherw se expressly provided in

this act, this act shall take effect July 1, 2007.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
CS Senate Bill 1592

The committee substitute Senate Bill 1592 includes the
provisions in CS/ SB 1594 addressing adninistrative rules and
rul e maki ng. The follow ng provisions have been added to
CS/ CS/ SB 1592:

-- Provi des definitions of the terms "l aw i nplemented” and
"rul emaki ng authority";

-- Provi des additional requirenents for the use of materia
that is being incorporated by reference in rules;

- - Requi res el ectronic publication of the Florida
Admi ni strative Code (FAC);

- - Provi des for material incorporated by reference to be
filed in electronic form unless doing so woul d
constitute a violation of federal copyright |aw and
provi des an appropriation to inplenent;

- - Provides that if an agency head is a board or other
col l egi al body, then the agency head nar not del egate the
responsibility to conduct requested public hearings;

-- Provides an award of attorney's fees to the petitioner in
an unadopted rule challenge if, Prior to the fina
hearing, the agency initiates rulemking and the agency
knew or shoul d have known that the agency statenment was
an unadopted rule; and

-- Provides the granting of a stay in an unadopted rule
chal I enge when certain conditions are net.
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