Fl ori da Senate - 2007 CS for SB 2118

By the Committee on Judiciary; and Senator Joyner

590- 2500- 07

1 A Dbill to be entitled

2 An act relating to debts and debtors; anending
3 s. 222.25, F.S.; providing that persona

4 property of a specified value is exenpt from

5 | egal process if the debtor does not receive a
6 honmest ead exenption; providing limtations;

7 anmending s. 702.035, F.S.; pernmitting

8 forecl osure notices to be published in certain
9 newspapers that publish at |east 5 days a week
10 except during |l egal holidays; anmending s.

11 727.103, F.S.; redefining the terns "asset" and
12 "assignee"; defining the term "consensua

13 i enhol der"; amending s. 727.104, F.S.

14 revi sing the assignnent and schedul e forns;

15 providing forns for verification and acceptance
16 under oath for assignnents and schedul es;

17 anending s. 727.105, F.S.; authorizing a

18 consensual lienholder only to enforce a

19 security interest against the assets of an
20 estate; anending s. 727.108, F.S.; revising and
21 provi di ng additional duties for the assignee;
22 anending s. 727.109, F.S.; providing additiona
23 powers of the court; amending s. 727.110, F.S.
24 conform ng cross-references; anending s.
25 727.111, F.S.; requiring the assignee to give
26 noti ce of the assignee's continued operation of
27 t he assignor's business; authorizing the
28 assignee to take action as described in the
29 notice by order of the court; requiring that
30 notice be given to all consensual |ienhol ders
31 and counsel ; anmending s. 727.112, F.S.

1
CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2007 CS for SB 2118
590- 2500- 07

1 providing limtations on a claimfor damages;

2 anending s. 727.113, F.S.; authorizing a

3 creditor of the assignor to file an objection

4 to a claim requiring an assignee to create a

5 clainms register; providing that an assignee or

6 any creditor has standing to chall enge any

7 clai m by another creditor; authorizing certain

8 creditors to file a claimfor an unsecured

9 deficiency within a certain tine; anmending s.

10 727.114, F.S.; providing that certain creditors
11 are unsecured creditors for purpose of priority
12 of distribution; revising the type and anount

13 of clains receiving a priority distribution;

14 provi ding that a subordinati on agreenent is

15 enforceabl e; providing that certain clains are

16 subordi nate to other clains; providing an

17 exception for a claimfor conmon stock

18 provi ding an effective date.

19

20| Be It Enacted by the Legislature of the State of Florida:
21

22 Section 1. Section 222.25, Florida Statutes, is
23| anended to read:

24 222.25 Oher individual property of natural persons
25| exenpt from |l egal process.--The followi ng property is exenpt
26| fromattachment, garnishnent, or other |egal process:

27 (1) A debtor's interest, not to exceed $1,000 in
28| value, in a single motor vehicle as defined in s. 320.01
29 (2) A debtor's interest in any professionally

30| prescribed health aids for the debtor or a dependent of the
31| debtor.

2
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(3) A debtor's interest in a refund or a credit
received or to be received, or the traceable deposits in a
financial institution of a debtor's interest in a refund or
credit, pursuant to s. 32 of the Internal Revenue Code of
1986, as anmended. This exenption does not apply to a debt owed
for child support or spousal support.

(4) A debtor's interest in personal property, not to

exceed $4,.000, if the debtor does not claimor receive the

benefits of a honestead exenption under s. 4, Art. X of the

Florida Constitution. This exenption does not apply to a debt

owed for child support or spousal support.

Section 2. Section 702.035, Florida Statutes, is

amended to read:

702.035 Legal notice concerning foreclosure
proceedi ngs. - - Wienever a | egal advertisenent, publication, or
notice relating to a foreclosure proceeding is required to be
pl aced in a newspaper, it is the responsibility of the
petitioner or petitioner's attorney to place such
advertisenent, publication, or notice. For counties with nore
than 1 million total population as reflected in the 2000 mest
reeent- OFficial Decennial Census of the United States Census
Bureau as shown on the official website of the United States
Census Bureau, any notice of publication required by this
section shall be deened to have been published in accordance
with the law if the notice is published in a newspaper that
has been entered as a periodical matter at a post office in
the county in which the newspaper is published, is published a

m ni rum of 5 days a week, exclusive of legal holidays, and has

been in existence and published a m ninum of 5 days a week,_

exclusive of legal holidays, for 1 year or is a direct

successor to a newspaper that has been in existence for 1 year
3
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that has been published a mnimum of 5 days a week, exclusive

of legal holidays. The advertisenent, publication, or notice

shall be placed directly by the attorney for the petitioner
by the petitioner if acting pro se, or by the clerk of the
court. Only the actual costs charged by the newspaper for the
advertisenent, publication, or notice nmay be charged as costs
in the action.

Section 3. Section 727.103, Florida Statutes, is
amended to read:

727.103 Definitions.--As used in this chapter, unless
the context requires a different neaning, the term

(1) "Asset" neans a legal or equitable interest of the
assignor in property, which includes shalH—reldde anyt hi ng
that may be the subject of ownership, whether real or

personal, tangi ble or intangible, including clainms and causes

of action, whether arising by contract or in tort, wherever

| ocat ed, and by whonever held at the date of the assignnent,
except property exenpt by law from forced sale.

(2) "Assignee" nmeans a natural person solely in such

person's capacity as an assignee for the benefit of creditors

under the provisions of this chapter, which assignee shall not
be a creditor or an equity security hol der or have any
interest adverse to the interest of the estate.

(3) "Assignor" neans the person or entity that whieh
has executed and delivered the assignhnment to the assignee.

(4) "Assignment" neans an assignment for the benefit
of creditors made under this chapter

(5) "Consensual lienholder" neans a creditor that has

been granted a security interest or lien in personal property

or real property of the assignor before the date on which the

4
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1| petition is filed with the court, and whose security or lien
2| has been perfected in accordance with applicable |aw.

3 (6)€65r "Court" means the circuit court where the

4| petition is filed in accordance with s. 727.104(2).

5 ()66 "Creditor" neans any person having a claim

6| agai nst the assignor, whether such claimis contingent,

7| liquidated, unliquidated, or disputed.

8 (8)A~ "Estate" neans all of the assets of the

9| assignor.

10 (9968 "Filing date" neans the date upon which the

11| original petitionis filed in accordance with s. 727.104(2).
12 (10)£9> "Lien" nmeans a charge against or an interest
13| in property to secure paynent of a debt or performance of an
14| obligation, and includes a security interest created by

15| agreenent, a judicial lien obtained by legal or equitable

16| process or proceedings, a common-law lien, or a statutory

17| lien.

18 (11) 49 "Liquidation value" neans the value in cash
19| obtai nable upon a forced sale of assets after paynent of valid
20| liens encunbering said assets.

21 (12) 3+ "Petition" neans the initial document filed
22| with the court, as set forth in s. 727.104(2), establishing
23| the court's jurisdiction under this chapter

24 Section 4. Subsection (1) of section 727.104, Florida
25| Statutes, is anended to read:

26 727.104 Conmmencenent of proceedings. --

27 (1)(a) An irrevocabl e assignnment and schedul es shal
28| be nmade in witing, containing the nane and address of the
29| assignor and assignee and providing for an equal distribution
30| of the estate according to the priorities set forth in s.

31| 727.114.

5
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(b) The assignnment shall be in substantially the

following form

ASSI GNMVENT
ASSI GNVENT, made this .... day of ...., ...(year)..., between
., With a principal place of business at ...., hereinafter
"assignor," and ...., whose address is ...., hereinafter

"assignee."

WHEREAS, the assignor has been engaged in the business

WHEREAS, the assignor is indebted to creditors, as set
forth in Schedule A annexed hereto, is unable to pay its debts
as they beconme due, and is desirous of providing for the
paynment of its debts, so far as it is possible by an
assignment of all of its assets for that purpose.

NOW THEREFORE, the assignor, in consideration of the
assi gnee' s acceptance of this assignment, and for other good
and val uabl e consi deration, hereby grants, assigns, conveys,
transfers, and sets over, unto the assignee, her or his
successors and assigns, all of its assets, except such assets
as are exenpt by law fromlevy and sal e under an execution
including, but not Iimted to, all real property, fixtures,
goods, stock, inventory, equipnent, furniture, furnishings,
accounts receivabl e, bank deposits, cash, prom ssory notes,
cash val ue and proceeds of insurance policies, clains and

demands bel onging to the assignor, and all books, records, and

el ectronic data pertaining to all such assets, wherever such

assets nmay be located, hereinafter the "estate," as which
assets are, to the best know edge and belief of the assignor
set forth on Schedul e B annexed hereto.

6
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1 The assignee shall take possession of, and protect and
2| preserve, all such assets and adninister the estate in

3| accordance with the provisions of chapter 727, Florida

4| Statutes, and shall liquidate the assets of the estate with

5| reasonabl e di spatch and convert the estate into noney, coll ect
6| all clains and demands hereby assigned as nay be coll ectible,
7| and pay and di scharge all reasonabl e expenses, costs, and

8| di sbursenents in connection with the execution and

9| administration of this assignnent fromthe proceeds of such
10| l'iquidations and collections.

11 The assignee shall then pay and discharge in full, to
12| the extent that funds are available in the estate after

13| paynent of administrative expenses, costs, and di sbursenents,
14| all of the debts and liabilities now due fromthe assignor

15| including interest on such debts and liabilities. |[If funds of
16| the estate shall not be sufficient to pay such debts and

17| liabilities in full, then the assignee shall pay from funds of
18| the estate such debts and liabilities, on a pro rata basis and
19| in proportion to their priority as set forth in s. 727.114,
20| Florida Statutes.
21 Lf +atheevent—that all debts and liabilities are paid
22| in full, any funds of the estate remining shall be returned
23| to the assignor
24 To acconplish the purposes of this assignnent, the
25| assignor hereby appoints the assignee its true and | awfu
26| attorney, irrevocable, with full power and authority to do al
27| acts and things which nay be necessary to execute the
28| assignment hereby created; to demand and recover from al
29| persons all assets of the estate; to sue for the recovery of
30| such assets; to execute, acknow edge, and deliver al
31| necessary deeds, instrunments, and conveyances; and to appoint

7
CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2007 CS for SB 2118
590- 2500- 07

1| one or nore attorneys under her or himto assist the assignee
2| in carrying out her or his duties hereunder
3 The assi gnor hereby authorizes the assignee to sign the
4| name of the assignor to any check, draft, prom ssory note, or
5| other instrument in witing which is payable to the order of
6| the assignor, or to sign the nane of the assignhor to any
7| instrunment in witing, whenever it shall be necessary to do
8| so, to carry out the purpose of this assignnment.
9 The assignee hereby accepts the trust created by the
10| assignnment, and agrees with the assignor that the assignee
11| will faithfully and without delay carry out her or his duties
12| under the assignnment.
13
141
15 Assi gnor
16
17
18 Assi gnee
19
20| STATE OF FLORI DA
21| COUNTY OF ........
22
23 The foregoi ng assi gnnent was acknow edged before ne
24| this .... day of ...., ...(year)..., by ...., as assignor, and
25| by ...., as assignee, for the purposes therein expressed.
26
27 ...(Signature of Notary Public - State of Florida)..
28 ...(Print, Type, or Stanp Commi ssi oned Nanme of Notary
29| Public)...
30
31 Personal ly Known .... OR Produced Identification ...
8
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1

2 Type of Identification Produced............

3

4

5 (c) The assignment shall have annexed thereto as

6| Schedule A a true list of all of the assignor's known

7| creditors, their mailing addresses, the ampbunt and nature of
8| their clainms, and whether their clainms are disputed; and as
9| Schedule B a true list of all assets of the estate, including
10| the estimated liquidation value of the assets, their |ocation
11| and, if real property, a |legal description thereof, as of the
12| date of the assignnment.

13 (d) The schedul es shall be in substantially the

14| followi ng forns:

15

16 SCHEDULE A- - CREDI TOR LI ST

17

18| 1. List all secured creditors show ng:

19 Whet her or
20| Nane Addr ess Armount Col | at er al not di sputed
21
22| 2. List all wages owed show ng:
23 Whet her or
24 Name Addr ess Armount not di sputed
25
26| 3 Consuner deposits:
27 Whet her or
28| Name Addr ess Armount not di sputed
29
30| 4. List all taxes owed show ng:
31 Whet her or

9
CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2007 CS for SB 2118

590- 2500- 07
1| Nane Addr ess Armount not di sputed
2
3| 5. List all unsecured clains show ng:
4 Whet her or
5| Nane Addr ess Armount not di sputed
6
7|1 6. List all owners or sharehol ders show ng:
8
9| Nane Addr ess Percent of Oanership
10
11| 7. List all pending litigation and opposing counsel of
12| record:
13
14| Style Parties Qpposing Counsel of Record
15
16 SCHEDULE B-- LI ST OF ASSETS
17
18| List each category of assets and for each give approximte
19| val ue obtainable for the asset on the date of assignnment, and
20| address where asset is |ocated.
21
22| 1. Nonexenpt Property
23
24 Description and Li qui dati on Val ue
25 Location at Date of Assignnent
26
27| 1. Legal description and street address of real estate,
28| including | easehold interests:
29| 2. Fixtures:
30| 3. Cash and bank accounts:
31| 4. Inventory:
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1| 5. Accounts receivable:

2| 6. Equipment:

3| 7. Prepaid expenses, including deposits, insurance, rents,

4| and utilities:

5|/ 8. Oher, including loans to third parties, clains, and

6| choses in action:

7

8| I'l. Exenpt Property

9

10 Description and Li qui dati on Val ue
11 Locati on at Date of Assignnent
12

13 (e) The assignnment and schedul es shall be duly

14| verified upon oath by the assignor, and accepted by the

15| assignee under oath in substantially the following form -

16

17 VERI FI CATI ON OF ASS| GNMVENT

18 AND SCHEDULES BY ASSI GNOR

19

20 The undersigned, (nanme), (position with assignor) of
21 |(assignor), hereby verifies the Assignnment of all of its

22| rights, title, and interest in and to all of its assets, as
23| indicated on the attached Schedules to that Assignnent as

24| filed with this Court on (date), and further verifies each of
25| the facts set forth in the Schedul es annexed to the Assignnent
26| to the best of ny know edge and belief.

27

28 Name, Position with Assignor

29

30| STATE OF FLORI DA

31| COUNTY OF ........

11
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1
2 Sworn to and subscribed before ne this .... day of
] ...(year)....
4
5 ...(Signature of Notary Public - State of Florida)..
6 ...(Print, Type, or Stanp Conmni ssioned Name of Notary
7| Public)...
8
9 Personally Known .... OR Produced ldentification ...
10
11 Type of ldentification Produced............
12
13 ACCEPTANCE BY ASSI GNEE
14
15 The undersigned, (assignee), the Assignee herein, duly

16| acknow edges that the Assignee accepts delivery of the

17| assignment and that he or she will duly performthe duties

18| inposed upon the Assignee pursuant to chapter 727, Florida

19| Statutes.
20
21
22 Assi gnee
23
24
25| STATE OF FLORI DA

26| COUNTY OF ........

27

28 Sworn to and subscribed before ne this .... day of

29 (..., ...(year)....

30

31 ...(Signature of Notary Public - State of Florida)..
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1 ...(Print, Type, or Stanp Conmni ssioned Name of Notary
2| Public)...

3

4 Personally Known .... OR Produced ldentification ...

5

6 Type of ldentification Produced............

7

8 Section 5. Section 727.105, Florida Statutes, is

9| amended to read:

10 727.105 Proceedi ngs agai nst assi gnee. --Proceedi ngs Ne
11| preceeding nay not be comrenced agai nst the assignhee except as
12| provided in this chapter, but nothing contained in this

13| chapter affects herein—shaltl—affeet any action or proceeding
14| by a governnental unit to enforce such governmental unit's

15| police or regulatory power. Except in the case of a consensua
16| Lienhol der seeured—erediter enforcing its rights in persona
17| property or real property collateral uhrder—chapter—6+9, there
18| shall be no levy, execution, attachnment, or the like in

19| respect of any judgnment agai nst assets of the estate—ether
20| than—real—property— in the possession, custody, or control of
21| the assignee.

22 Section 6. Section 727.108, Florida Statutes, is

23| anended to read:

24 727.108 Duties of assignee.--The assignee shall

25 (1) Collect and reduce to noney the assets of the

26| estate, whether by suit in any court of conpetent jurisdiction
27| or by public or private sale, including, but not limted to,
28| prosecuting any tort clainms or causes of action which were

29| previously held by the assignor, regardless of any generally
30| applicable | aw concerning the nonassignability of tort clains
31| or causes of action, and;
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1 (a) Wth respect to the estate's clains and causes of

2| action, the assignee nmay prosecute such clainms or causes of

3| action as provided in this section or sell and assign, in

4| whole or in part, such clains or causes of action to another

5| person or entity on the terms that the assignee determ nes are
6| in the best interest of the estate under to s. 727.111(4); and
7 (b) In an action in any court by the assignee or the

8| first inmediate transferee of the assignee, other than an

9| affiliate or insider of the assignor, against a defendant to
10| assert a claimor chose in action of the estate, the claimis
11| not subject to, and any renmedy may not be linited by, a

12| defense based on the assignor's acqui escence, cooperation, or
13| participation in the wongful act by the defendant which forns
14| the basis of the claimor chose in action.s

15 (2) Wthin 30 days after the filing date, examine the
16| assignor, under oath, concerning the acts, conduct, assets,

17| liabilities, and financial condition of the assignhor or any

18| matter related to the assignee's adm nistration of the estate,
19| unl ess excused by the court for good cause shown, +

20 (3) Gve notice to creditors of all matters concerning
21| the administration of the estate, pursuant to the—prewvisiens
22| e s. 727.111_+

23 (4) Conduct the business of the assignor for a limted
24| period that may not exceed 14 cal endar days, if in the best

25| interest of the estate, or for a |longer period Hted

26| pertoeds— if,_ in the best interest of the estate, upon notice
27| and until such tinme as an objection, if any, is sustained by
28| the court; however, the assignee nmay not operate the business
29| of the assignor for longer than 45 cal endar days without a

30| court order authorizing such operation if an objection by a

31| party in interest is interposed to the assignee's notion for

14
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authority to operate the assignor's business. authertzatieon—of
the—ecourt—

(5) To the extent reasonable in the exercise of the

assignee's business judgnent, reject an unexpired | ease of

nonresidential real property or of personal property under

which the assignor is the | essee.

(6)€65> To the extent reasonable and necessary, pay
adm ni strative expenses of the estate, subject, however, to s.
727.114(1) .+

(7)€66> To the extent necessary, enploy at the expense
of the estate one or nore appraisers, auctioneers,
accountants, attorneys, or other professional persons, to
assi st the assignee in carrying out his or her duties under
this chapter =

(8)A Keep regular accounts and furni sh such
i nformati on concerning the estate as may be reasonably
requested by creditors or other parties in interest

(968> File with the court an interimreport of
recei pts and di shursenents within 6 nonths after the filing
date unl ess excused by the court or unless the estate has been
sooner distributed in full =

(10)69)> Examine the validity and priority of al
cl ai ns against the estate. .+

(11) {48 Abandon assets to duly perfected secured or
lien creditors, where, after due investigation, he or she
deternmines that the estate has no equity in such assets or
such assets are burdensonme to the estate or are of
i nconsequential value and benefit to the estate, -

(12) £+ Pay dividends and secured or priority clains
as often as is conpatible with the best interests of the
estate and close the estate as expeditiously as possibl e —and

15
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1 (13)+2> File with the court a final report of al

2| receipts and di sbursenents and file an application for his or
3| her discharge pursuant to the—prewistens—ef s. 727.116.

4 Section 7. Section 727.109, Florida Statutes, is

5| amended to read:

6 727.109 Power of the court.--The court shall have

7| power to:

8 (1) Enforce all provisions of this chapter =

9 (2) Set, approve, or reconsider the amunt of the

10| assighee's bond. +

11 (3) Upon notice and a hearing, if requested, authorize
12| the business of the assignor to be conducted fer—tiwted

13| perieds by the assignee for |onger than 14 cal endar days, if
14| in the best interest of the estate.=

15 (4) Allowor disallow clains against the estate and
16| determine their priority and establish a deadline, upon notion
17| by the assignee, for the filing of all clains against the

18| assignnment estate arising on or after the date on which the
19| assignor's petition for assignnent was filed with the court.
20| The deadline nmay not occur less than 30 days before notice is
21| received by mail of the order establishing the deadline.:

22 (5) Determne any clains of exenption by the assignor
23| if disputed. +

24 (6) Authorize the assignee to reject an unexpired

25| | ease of nonresidential real property or of personal property
26| under which the assignor is the | essee pursuant to s.

27| 727.108(5).

28 (7) Upon notice as provided under s. 727.111 to al

29| creditors and consensual lienholders, hear and deternine a

30| nmotion brought by the assignee for approval of a proposed sale
31| of assets of the estate other than in the ordinary course of

16
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busi ness, or the conpronise or settlenent of a controversy,

and enter an order granting such notion notw thstandi ng the

lack of objection if the assignee reasonably believes that

such order is necessary to proceed with the action

contenplated by the notion.

(8) 6> Hear and determ ne any of the follow ng actions
brought by the assignee, which she or he is hereby enmpowered
to maintain:

(a) Enforce the turnover of assets of the estate
pursuant to s. 727.106. 3+

(b) Determine the validity, priority, and extent of a
lien or other interests in assets of the estate, or to
subordi nate or avoid an unperfected security interest pursuant
to the assignee's rights as a lien creditor under s. 679.301,+

(c) Avoid any conveyance or transfer void or voidable
by | aw,_+

(9Y €A~ Approve the assignee's final report and interim
and final distributions to creditors, =

(10) 8> Approve reasonable fees and the rei nbursenent
of expenses for the assignee and all professional persons
retai ned by the assignee, upon objection of a party in
i nterest or upon the court's own notion =

(11)69> Hear and deternine any notion brought by a
party in interest or by the court to close the estate after
the passage of 1 year fromthe date of filing of the
petition_+

(12) 148> Discharge the assignee and the assignee's
surety fromliability upon matters included in the assignee's
final report_ =

(13) 4+ Reopen estates for cause shown_ =

17
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(14) 342> Punish by contenpt any failure to conply with
the provisions of this chapter or any order of the court nade

pursuant to this chapter _+—and

(15) 43> Exercise any sueh ot her anrdfurther powers
that as are necessary to enforce or carry out the provisions
of this chapter.

Section 8. Subsection (1) of section 727.110, Florida
Statutes, is anended to read:

727.110 Actions by assignee and other parties in
interest.--

(1) Al matters requiring court authorization under
this chapter shall be brought by notion, except for the
following matters, which shall be brought by suppl enenta
proceedi ng, as provided in subsection (2):

(a) An action by the assignee to recover noney or
ot her assets of the estate;

(b) An action by the assignee to determ ne the
validity, priority, or extent of a lien or other interest in
property or to subordinate or avoid an unperfected security

interest under s. 727.109(8)(b) s—#27+109{6){b}; and

(c) An action by the assignee to avoid any conveyance

or transfer void or voidable by |aw under s. 727.109(8)(c) s—
F27109{6){+e)-

Section 9. Subsections (4) and (8) of section 727.111
Florida Statutes, are anended to read

727.111 Noti ce. --

(4) The assignee shall give the assignor and al
creditors not |less than 20 days' notice by mail of a proposed
sal e of assets of the estate other than in the ordinary course

of business, the assignee's continued operation of the

assignor's business for |longer than 14 cal endar days, the
18
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1| conprom se or settlenent of a controversy, and the paynent of
2| fees and expenses to the assignee and to professional persons
3| enployed by the assignhee pursuant to s. 727.108(7) s—

4| 24+168{6). Any and—alt objections to the proposed action mnust
5| be filed and served upon the assignee and the assignee's

6| attorney, if any, not less than 3 days before the date of the
7| proposed action. The notice nust shak include a description
8| of the proposed action to be taken_ and the date of the

9| proposed action, and shaH—set—foerth the date and place for

10| the hearing at which any objections will shal- be heard. |If
11| Are objections are not tinely filed and served, the assignee
12| may take sueh action as described in the notice w thout

13| further order of the court or may obtain an order of the court
14| granting such notion if the assignee reasonably believes that
15| the order is necessary to proceed with the action contenplated
16| by the notion.

17 (8) Wherever notice is required to be given under this
18| chapter, a certificate of service of such notice shall be

19| filed with the court and notice shall be given to al

20| consensual |ienholders and counsel who have filed a notice of
21| appearance with the court or who are identified in the

22| assignor's schedul es.

23 Section 10. Subsections (6) and (7) are added to

24| section 727.112, Florida Statutes, to read:

25 727.112 Proof of claim--

26 (6) If aclaimfor danmmges results fromthe assignee's
27| rejection of a lease of real property, the claimshall be

28| limited to:

29 (a) The rent reserved by such |ease, without

30| acceleration, for the greater of 1 year or 15 percent of the
31| remaining termof the |lease, following the earlier of the date

19
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1| of assignment or the date on which the | essor repossessed, or
2| the lessee surrendered, the |eased property; and

3 (b)1. Any unpaid rent due under the |lease, without

4| acceleration, on the earlier of the dates specified in

5| paragraph (a):

6 2. Reasonable attorney's fees and costs incurred by
7| the lessor in connection with the |ease; and

8 3. The lessor's reasonable costs incurred in reletting
9| the premises previously |eased by the assignor

10 (7) If aclaimfor danmges results fromthe

11| termination of an enploynent contract, the claimshall be

12| linmted to:

13 (a) The conpensation provided by the contract, without
14| acceleration, for 1 year following the earlier of the date of
15| assignment or the date on which the assignor or assignee, as
16| applicable, directed the enployee to term nate, or such

17| enpl oyee term nated, performance under the contract; and

18 (b) Any unpaid conpensation due under the contract,

19| without acceleration, on the earlier of the dates specified in
20| paragraph (a).

21 Section 11. Section 727.113, Florida Statutes, is

22| amended to read:

23 727.113 Objections to clainms.--

24 (1) At any time prior to the entry of an order

25| approving the assignee's final report, the assignee or any
26| party in interest, including another creditor of the assignor
27| may file with the court an objection to a claim which

28| objection nmust shatk be in witing and shalk set forth the
29| nature of the objection. A copy of the objection, together
30| with notice of hearing thereon, shall be mailed to the

31| creditor at |east 20 days prior to the hearing. Al clains

20
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1| properly filed with the assi gnee and not disallowed by the

2| court shal- constitute all clainms entitled to distribution

3| fromthe estate.

4 (2) Following the last day in which a proof of claim

5| may be served upon the assignee pursuant to s. 727.112(2), the
6| assignee shall create a register of all creditors that have

7| filed clainms against the assignor's estate and shall make the
8| register available upon request to any creditor or other party
9| in interest.

10 (3) The assignee, as well as any creditor or any party
11| in interest, has standing to challenge the validity, extent,
12| or priority of any claimfiled by a creditor against the

13| assignor's estate.

14 (4) A creditor whose claimis secured by a lien

15| against property of the estate has 60 days followi ng the sale
16| or disposition of the property securing his or her claimto

17| file a claimfor an unsecured deficiency, notwi thstanding the
18| passage of the last date in which a proof of claimnmay be

19| served upon the assignee set forth in s. 727.112(2). If such a
20| creditor fails to file with the assignee a deficiency claim
21| within 10 days after the filing and service by mail of the

22| assignee's final report of all receipts and disbursenents, the
23| creditor's deficiency claimshall be disallowed as untinely

24| and the creditor is not entitled to share in any distribution
25| made to holders of unsecured clainms under s. 727.114(1)(f) on
26| account of its deficiency claim

27 Section 12. Section 727.114, Florida Statutes, is

28| amended to read:

29 727.114 Priority of clainms.--Allowed clains shal

30| receive distribution under this chapter in the follow ng order
31

21
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of priority and, with the exception of paragraph (1)(a)

subseet+en—{31, on a pro rata basis:

(1)(a) Creditors with liens on assets of the estate,

which liens are duly perfected pursuant to applicable |Iaw,
shall receive the proceeds fromthe disposition of their
collateral, |less the reasonable, necessary expenses of
preserving or disposing of such collateral to the extent of
any benefit to such creditors. |If and to the extent that such

proceeds are | ess than the amunt of a creditor's claimor a

creditor's lien is avoided pursuant to s. 727.109(8)(c) s—
F2F109{63{€e), such a creditor shall be deenmed to be an
unsecured creditor for such deficiency pursuant to paragraph
(f) subseetien{6)—ofthisseetion
(b) 2> Expenses incurred during the administration of

the estate, other than those expenses all owabl e under

par agr aph (a) subseet+en—{3)r, including allowed fees and

rei mbursenents of all expenses of the assignee and

pr of essi onal persons enpl oyed by the assignee under s.

727.108(7), and rent incurred by the assignee in occupying any

prenmises in which the assets of the assignnent estate are

| ocated or the business of the assignor is conducted, from and

after the date of the assignnent, through and until the

earlier of the date on which the | ease for such prem ses is

rej ected pursuant to an order of the court or the date of

term nation of such | ease pursuanrt—to—s—F27-103{(6}).

(c) €3> Unsecured clains of governmental units for

taxes that whieh accrued within 3 years before pror—te the

filing date.
()4 dainms for wages, salaries, or conm ssions,
i ncl udi ng vacation, severance, and sick | eave pay, or
contributions to an enpl oyee benefit plan earned by enpl oyees
22
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of the assignor theinrdividual within 180 96 days before ef
the filing date or the cessation of the assignor's business,
whi chever occurs first, but only to the extent of$10, 000 per
individual enpl oyee$2-060.

(e)5> Allowed unsecured claims, to the extent of

$2, 225$900 for each individual, arising fromthe deposit with

t he assignor before the filing date of nobney in connection
with the purchase, |ease, or rental of property or the
purchase of services for personal, famly, or household use by
such individuals that were not delivered or provided.

(f)€66> Unsecured cl ains.

(2) A subordination agreenment is enforceabl e under

this chapter to the same extent that such agreenent is

enf orceabl e under applicable | aw

(3) For the purpose of distributions under this

chapter, a claimarising fromrescission of a purchase or sale

of a security of the assignor or of an affiliate of the

assignor_for damages arising fromthe purchase or sale of the

security or for reinbursenent or contribution allowed under

this chapter on account of such a claimshall be subordinated

to all clainms or interests that are senior to or equal to the

claimor interest represented by such security, except that if

the security is commpn stock, the claimhas the sane priority

as_commmon_ st ock.

Section 13. This act shall take effect July 1, 2007.

23
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR
2 SB 2118
3
4 Tﬂis committee substitute differs fromthe underlying bill in
that 1t:
5
- - Provi des that the provision of |aw making certain
6 personal property exenpt fromcreditor clains applies
; only to natural persons;
- - Provi des that a person's personal property that is exenpt
8 fromcreditor clains is not exenpt fromclains for
9 spousal or child support;
- - Expands the %roup of newspapers in which forecl osure
10 noti ces nay be advertised to include certain newspapers
that publish at |east five days per week except durlng
11 weeks with a | egal holiday; and
12| -- Clarifies that the $10,000 figure for enployee clains for
wages and benefits entitled to paynent priority from an
13 assignment estate is per enployee.
14
15
16
17
18
19
20
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25
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30
31
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