Fl ori da Senate - 2007 SB 2282
By Senator Celler

31-1397-07
1 A Dbill to be entitled
2 An act relating to the Beverage Law, creating
3 s. 561.222, F.S.; authorizing the direct
4 shi pment of wine into this state for persona
5 consunption; requiring licensure of w nery
6 shi ppers; providing eligibility requirenments
7 for licensure; requiring that recipients be 21
8 years of age; requiring proof of age and
9 signature of recipient; requiring nonthly
10 reports by wi nery shippers; requiring paynment
11 of taxes by winery shippers; providing for
12 jurisdiction; providing adm nistrative and
13 crimnal penalties; anmending ss. 561. 24,
14 561. 54, 561.545, 564.045, and 599.004, F.S., to
15 conformto the provisions of s. 561.222, F.S.
16 provi ding an effective date.
17
18| Be It Enacted by the Legislature of the State of Florida:
19
20 Section 1. Section 561.222, Florida Statutes, is
21| created to read
22 561.222 Wanery shipnments for personal consunption.--
23 (1) LEG SLATIVE INTENT.--1t is the intent of the
24| Legislature that this section apply only to the sale and
25| distribution of wine produced by wi neries that manufacture no
26| nore than 250, 000 gallons of wine per year. The Legislature
27| finds a rational basis for the linmitations contained herein as
28| the least discrinmnatory neans of protecting the public and
29| state revenues through equivalent requlation of farm wi neries.
30 It is the intent of the Legislature that the state continue to
31| maintain and enforce |aws requlating the inportation
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1| distribution, and sale of alcoholic beverages. The Leqgislature
2| finds that the inportation, distribution, and sale of

3| alcoholic beverages require strict requlation of orderly

4| markets with transparent and accountable distribution and sale
5[ to pronpnte tenperance by di scourading consunption by underage
6| persons and abusive consunption by adults and by the

7| collection of excise and sales taxes critical to the fisca

8| health of the state. The Legislature finds that this is best
9| achieved by a conprehensive systemof licensed and requl ated
10| inportation into and distribution and sale within the state,
11| including the three-tier system The Legislature continues to
12| maintain its interest in the state exercising its proper

13| police power, ensuring enforcenent of the Beverage Law, and
14| requlating the transportation, inportation, distribution, and
15| sale of alcoholic beverages to the maxi mum extent allowed by
16| the State and United States Constitutions. The Legislature

17| reaffirms its intent that the direct shipnment of beer and

18| spirits to residents of this state remains prohibited and

19| reaffirms its intent to uphold and preserve the laws of this
20| state relating to al coholic beverages against constitutiona
21| chall enges.

22 (2) LI CENSURE REQUI REMENTS. - -

23 (a) Notwithstanding any provision of law to the

24| contrary, a wine manufacturer in any state who holds a wi ne
25| producer basic permit issued pursuant to the Federal Al coho
26| Administration Act and a current wi ne manufacturer's |license
27| fromthe state in which it is doniciled and who manufactures
28| no nore than 250,000 gallons of wine per year may ship those
29| wines to a resident of this state who is at |east 21 years of
30| age for that resident's personal use and not for resale, upon
31| obtaining a winery shipper license fromthe division. To
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obtain a winery shipper license, an applicant nust file the

following with the division:

1. An application on fornms prescribed by the division

pursuant to s. 561.17, providing information that is identica

to the information required for |licensure as a w ne

manuf acturer in this state, a copy of its current basic permt

as _a wine producer issued under the Federal Al coho

Admi nistration Act, and a copy of a current license to

manuf acture wine fromthe state in which it is domciled;

2. Evidence that it qualifies for |licensure under_s.

561. 15;

3. An affirmation that it consents to the jurisdiction

of the courts and agencies of this state for enforcenent of

the Beverage Law, including actions by third parties for

violations of this section;

4. A copy of its appointnent of a registered agent in

this state for acceptance of service of process. |t nust also

notify the division upon a change in reqgistered agents;

5. Evidence that it has reqgistered all brands shi pped

and has obtained licensure as a primary Anmerican source of

supply pursuant to s. 564. 045;

6. Fvidence of a $5,000 surety bond acceptable to the

division as surety for the paynent of all taxes. However, if

the division determ nes a snmaller bond is adequate, based on

the volune of business done by the applicant, it nmay accept a

bond in a | esser anmpunt, but not [ ess than $1,000;

7. A copy of its reqgistration nunber fromthe

Departnent of Revenue as a collector and remtter of state

sales tax and evidence that its registration is current; and

8. A license fee of $250. The |license nust be renewed

bef ore August 1 of each year by paying a renewal fee of $250.
3
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1 (b) The division may not issue or renew a license to
2| an _applicant or |icensee who:

3 1. Has violated the provisions of this section

4 2. Produces nore than 250, 000 gall ons of wi ne

5| annual | y;

6 3. Has subsidiary or affiliated w neries whose

7| individual production totals are greater than 250,000 gallons
8| per year: or

9 4. Has appointed a distributor in this state, unless
10| the applicant provides to the division a copy of witten

11| notice to that distributor of its application as a wi nery

12| shipper at least 1 year before applying for a license.

13 (3) SHI PPI NG REQUI REMENTS AND LI M TATI ONS. - -

14 (a) Before shipping wine to a resident of this state,
15| a winery shipper nust:

16 1. Require the person to state that he or she is 21
17| years of age or ol der

18 2. Conspicuously post a |label on the outside of each
19| wine box disclosing that the package contains al cohol, that
20| the recipient nust be at |east 21 years of age, and that the
21| signature of a person at least 21 years of age is required for
22| delivery; and

23 3. Ship no nore than 15 cases or 9 liters each of wine
24| per cal endar year to any household address in this state.

25 (b) Each winery shipper and commpn carrier nust

26| require, prior to delivery, that the signature of the

27| addressee or another person at |east 21 years of age is

28| obtained after presentation of a valid driver's license,

29| state-issued identification card, passport, or United States
30| armed services identification card.

31
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(c) FEach common carrier shall provide, before

delivering wine, a witten policy to that winery that the

common carrier will obtain the information required by

paragraph (b). The signature form nust informthe recipient

that his or her signature acknow edges that the wine is for

personal or household use and is not for resale.

(d) EFach winery shipper shall also offer the brands of

wi ne shi pped under this section to licensed distributors in

the sane quantities per cal endar year as are direct shipped.
(4) TAXES. --

(a) FEach winery shipper shall nonthly pay all sales

taxes to the Departnent of Revenue, and to the division al

state excise taxes due on sales to persons in this state for

the preceding nonth. The taxes shall be calculated as if the

sales took place in this state.

(b) FEFach winery shipper shall nmaintain records of its

direct shipnents to this state, including the nanes,

addresses, ampunts, and dates of shipnents for at |east 3

vears after the date of delivery, and shall allow the

Departnent of Revenue or the division, upon request, to audit

such records, not to exceed the frequency of audits of

licensees of the Beverage Law generally, but no Iless than once

per year. The winery shipper shall furnish any docunents

within 30 days after a request i s made.

(5) NMONTHLY REPORT.--All winery shippers shall report

to the division, by the 10th of each nonth, on division forns:

(a) Wiether any wine was shipped to residents of this

state during the precedi ng nonth;

(b) The total price of any wi ne shipped;

(c) The quantity and brands of wi ne shipped;

5
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(d) The anpunt of excise tax paid to the division for

the shipnents; and

(e) Any other information that the division requires.

(6) RECORD KEEPING. --All winery shippers nust nmintain

the follow ng records, electronic or otherw se, available for

inspection by the Departnment of Revenue or the division upon

request for a period of 3 vears after the date of delivery:

(a) A license issued under this section;

(b) Records of all wines ordered, sold, or shipped to

residents of this state and the nanes, addresses, and date of

birth of the buyers, as well as the guantities and brands of

wi ne _shi pped and the nane of the common carrier for each

shi pnent ; and

(c) Any contracts with common carriers and the adult

signature delivery policy of such common carriers.

(7)  COMMON CARRI ERS. - - Conmon_carriers nmaking

deliveries under this section shall

(a) Reqgister with the division and acknow edge their

intent to deliver w nes and acknow edge the requirenents for

delivery of such shipnents;

(b) Refuse to deliver a shipnent if the recipient

appears to be under 21 vears of age and does not present valid

identification required by this section; and

(c) Obtain the recipient's address, signature, and

acknowl edgenent of personal consunption for each delivery,

mai ntain such records for 3 vears, and have them avail able for

i nspection upon request by the division

(8) PENALTIES. --The Departnent of Revenue shal

enforce the collection of sales tax under this section. The

division shall enforce the other requirenents of this section

In addition to the penalties provided by s. 561.545, know ngly
6
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or _intentionally shipping or delivering wine to a person_under

21 years of age is a third-degree felony, punishable as

provided in s. 775.082, s. 775.083, or s. 775.084. The

di vision may suspend or revoke the license of or inpose a fine

against a winery shipper for any violation of this section. |f

the division has reasonable cause to believe that a w nery

shi pper has violated this section, the division may issue a

cease and desist order requiring the winery shipper to cease

shipnents. The division may inpose a civil penalty of not nore

t han $50, 000 agai nst _a wi nery shi pper who knowi ngly violates a

cease and desi st order.

(9) RULEMAKI NG --The Departnent of Revenue and the

division may adopt rules to adnm nister this section.

Section 2. Subsection (5) of section 561.24, Florida

Statutes, is amended to read:

561. 24 Licensing manufacturers as distributors or
regi stered exporters prohibited; procedure for issuance and
renewal of distributors' |icenses and exporters
regi strations.--

(5) Notwithstandi ng any of the provisions of the
f oregoi ng subsections, any corporation which holds a |icense
as a distributor on June 3, 1947, shall be entitled to a
renewal thereof, provided such corporation conplies with al
of the provisions of the Beverage Law of Florida, as anmended,
and of this section and establishes by satisfactory evidence
to the division that, during the 6-nonth period next preceding
its application for such renewal, of the total volunme of its
sal es of spirituous liquors, in either dollars or quantity,
not nmore than 40 percent of such spirituous liquors sold by
it, in either dollars or quantity, were manufactured,
rectified, or distilled by any corporation with which the

7
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applicant is affiliated, directly or indirectly, including any
corporation which owns or controls in any way any stock in the
applicant corporation or any corporation which is a subsidiary
or affiliate of the corporation so owning stock in the
applicant corporation. Any manufacturer of wi ne holding a
license as a distributor on the effective date of this act
shall be entitled to a renewal of such |icense notw thstandi ng

the provisions of subsections (1)-(5). The division my not

issue a winery shipper license to a manufacturer who is
licensed as a distributor or vendor in any state. Fhis—seetion
I . e i edF o
Farm\Whrery—unrder—s—599-004—

Section 3. Section 561.54, Florida Statutes, is

amended to read:

561.54 Certain deliveries of beverages prohibited.--

(1) It is unlawful for conmon or permt carriers,
operators of privately owned cars, trucks, buses, or other
conveyances or out-of-state manufacturers or suppliers to nake
delivery fromw thout the state of any al coholic beverage to
any person, association of persons, or corporation within the
state, except to qualified manufacturers, distributors, and
exporters of such beverages so delivered and to qualified
bonded warehouses in this state.

(2) Any licensee aggrieved by a violation of this
section may bring an action in any court of conpetent
jurisdiction to recover for the state all npneys obtained by
comon carriers or permt carriers; obtained by operators of
privately owned cars, trucks, buses, or other conveyances; or
obt ai ned by out-of-state manufacturers or suppliers as a
result of the delivery of alcoholic beverages in violation of
this section, and nay obtain a declaratory judgnment that an

8
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act or practice violates this section and enjoin any person
fromviolating this section. |In addition to such relief, the
court may order the confiscation and destruction of any

al coholi ¢ beverages delivered in violation of this section.

I n assessing damages, the court shall enter judgnent against a
defendant for three tines the amount of the delivery charges
proved or the fair market value of nmerchandise unlawfully
brought into the state. Paynent or satisfaction of any
judgment under this section, other than for costs and
attorney's fees, shall be nade in its entirety to the state.
In any successful action under this section, the court shal
award the plaintiff costs and reasonable attorney's fees.

(3) This section does not apply to the shipnent of

wine by a licensed winery shipper to a person 21 years of age

or_older or a vendor licensed to sell alcoholic beverages for

resale in accordance with s. 561.222.

Section 4. Section 561.545, Florida Statutes, is
amended to read:

561.545 Certain shipments of beverages prohibited;
penal ti es; exceptions.--The Legislature finds that the direct

shi pnment of malt or spirituous aleehele beverages by persons

in the business of selling malt or spirituous aleehoete
beverages to residents of this state in violation of the
Beverage Law poses a serious threat to the public health,
safety, and welfare; to state revenue collections; and to the
econony of the state. The Legislature further finds that the

penalties for illegal direct shipment of malt or spirituous

aleehel¢e beverages to residents of this state should be nade
adequate to ensure conpliance with the Beverage Law and that

the neasures provided for in this section are fully consistent

9
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with the powers conferred upon the state by the Twenty-first
Amendnent to the United States Constitution.

(1) Any person in the business of selling malt or
spirituous ateehelie beverages who knowi ngly and intentionally

shi ps, or causes to be shipped, any nalt or spirituous

aleohete beverage froman out-of-state location directly to
any person in this state who does not hold a valid
manuf acturer's or wholesaler's |license or exporter's
regi stration issued by the Division of Alcoholic Beverages and
Tobacco or who is not a state-bonded warehouse is in violation
of this section.

(2) Any conmon carrier or permit carrier or any
operator of a privately owned car, truck, bus, or other
conveyance who knowi ngly and intentionally transports any malt

or_spirituous atleehet<e beverage from an out-of-state |ocation

directly to any person in this state who does not hold a valid
manuf acturer's or wholesaler's |license or exporter's
registration or who is not a state-bonded warehouse is in
violation of this section.

(3) Any person found by the division to be in
vi ol ati on of subsection (1) shall be issued a notice, by
certified mail, to show cause why a cease and desi st order
shoul d not be issued. Any person who viol ates subsection (1)
within 2 years after receiving a cease and desi st order or
within 2 years after a prior conviction for violating
subsection (1) comits a felony of the third degree,
puni shabl e as provided in s. 775.082, s. 775.083, or s.
775.084.

(4) Any conmon carrier or pernmt carrier, or any
operator of a privately owned car, truck, bus, or other
conveyance found by the division to be in violation of

10
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1| subsection (2) as a result of a second or subsequent delivery
2| fromthe sanme source and | ocation, within a 2-year period

3| after the first delivery shall be issued a notice, by

4| certified mail, to show cause why a cease and desi st order

5| should not be issued. Any person who viol ates subsection (2)
6| within 2 years after receiving the cease and desi st order or
7| within 2 years after a prior conviction for violating

8| subsection (2) comrits a felony of the third degree,

9| punishable as provided in s. 775.082, s. 775.083, or s.

10| 775.084.

11 (5) This section does not apply to the direct shipnent
12| of sacranental al coholic beverages to bona fide religious

13| organi zations as authorized by the division or to possession
14| of al coholic beverages in accordance with s. 562.15(2).

15 Section 5. Subsection (2) of section 564.045, Florida
16| Statutes, is anended to read:

17 564.045 Licensure as primary American source of

18| supply. --

19 (2) TAX CONTROL LI CENSURE REQUI RED. - - For pur poses of
20| tax revenue control, a re person, firm corporation, or other
21| entity that whieh is the primary American source of supply as
22| defined herein may not sell, offer for sale, accept orders for
23| sale, ship, or cause to be shipped into this state any vinous
24| beverages to any distributor, e~ inporter, pr resident for
25| househol d consunption under s. 561.222 within the state
26| without having first obtained |icensure as a primary Anerican
27| source of supply on fornms provided by, and in such nanner as
28| prescribed by, the division. Applicants for licensure as a
29| primary American source of supply are shat—be exenpt fromthe
30| requirenments and qualification standards set forth in ss.
31
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561. 15 and 561. 17, except applicants for wi nery shipper

| icenses under s. 561.222.

Section 6. Paragraph (a) of subsection (1) of section
599.004, Florida Statutes, is anended to read:

599.004 Florida Farm Wnery Program registration
| ogo; fees.--

(1) The Florida Farm Wnery Programis established
within the Departnent of Agriculture and Consuner Services.
Under this program a winery may qualify as a tourist
attraction only if it is registered with and certified by the
departnment as a Florida Farm Wnery. A winery may not claim
to be certified unless it has received witten approval from
t he departnent.

(a) To qualify as a certified Florida Farm Wnery, a
wi nery shall neet the follow ng standards:

1. Produce or sell less than 250,000 gallons of w ne

annual ly, of which 60 percent of the w ne produced nust be

made from agricultural products produced in this state. The

Commi ssioner of Agriculture may waive this requirement in

ti mes of hardship.

2. Maintain a mnimmof 10 acres of owned or nanaged
vi neyards in Florida.

3. Be open to the public for tours, tastings, and
sal es at | east 30 hours each week.

4. Make annual application to the departnent for
recognition as a Florida Farm Wnery, on forns provided by the
depart ment.

5. Pay an annual application and registration fee of
$100.

Section 7. This act shall take effect July 1, 2007.

12
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SENATE SUMVARY

Aut hori zes certain Producers of wine, licensed as w nery
shippers, to directly ship wine into this state for
personal consunption by the consumer. Provides licensure
requi renments and operating requirenents for such wi nery
shi ppers. Provides requirenents for the purchasers of
such wi nes. Provides for the paynent of taxes. Provides
penal ti es.
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