Fl ori da Senate - 2007 SB 2472
By Senator Posey

24-84-07

1 A Dbill to be entitled

2 An act relating to service warranties; anending

3 s. 634.433, F.S.; providing for civil renedies

4 if a service warranty associ ati on engages in

5 unfair claimsettlenent practices or fails to

6 mai ntai n procedures for handling conplaints;

7 providing for certain civil actions to be

8 brought in a county where the clai mant resides;

9 provi ding for recovery of court costs, experts

10 fees, attorney's fees, and damages concerni ng

11 such actions; providing requirenents for filing
12 a notice with the Departnent of Financia

13 Services before filing an action; prohibiting

14 filing an action but providing for the recovery
15 of attorney's fees and ot her costs under

16 certain circunstances; anending s. 634.436

17 F.S.; providing that unfair practices

18 concerning the settlenment of claims and the

19 handl i ng of conplaints constitute an unfair
20 nmet hod of conpetition or an unfair or deceptive
21 act or practice; providing an effective date.
22
23| Be It Enacted by the Legislature of the State of Florida:
24
25 Section 1. This act nmay be cited as the "Consuner
26| Abuse Prevention Act."
27 Section 2. Section 634.433, Florida Statutes, is
28| anended to read:
29 634.433 Civil renedies reredy. --
30 (1)(a) Any person danmaged by a violation of the
31| prewistens—ef this part may bring a civil action against an
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insurer a—persen violating such provision previsiens in the
circuit court of the county in which the alleged violator
resides or has her or his principal place of business or in
the county in which the alleged violation occurred. Upon
adverse adjudication, the defendant is wit—be liable for
actual dammges or $500, whichever is greater, together with
court costs and reasonable attorney's fees incurred by the
plaintiff.

(d) 2> Ne Punitive danmages nmay not be awarded under
this subsection seetien unless the acts giving rise to the
violation occur with such frequency as to indicate a genera
busi ness practice and these acts are:

l.{& WIIful, wanton, and nmalicious; or
2. B> In reckless disregard for the rights of any

i nsur ed.

Any person who pursues a claimunder this subsection shal
post in advance the costs of discovery. Such costs shall be
awarded to the insurer if no punitive danmages are awarded to
the plaintiff.

(c)€63> As a condition precedent to bringing an action
under this subsection seetien, the departnment and the insurer
shall be given witten notice of the violation. The notice
must shab state with specificity the facts that whieh
all egedly constitute the violation and the | aw upon which the
cl ai mant platnatif+ is relying and shall state that such notice
is given in order to perfect the right to pursue the civi
remedy authorized by this subsection seet+en. No action will

lieif, within 30 days after notice is given to the departnent

thereafter, the damages are paid or the circunstances giving
rise to the violation are corrected.
2
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(2)(a) If a service warranty association violates s.

634. 435 by engaging in an unfair claimsettlenent practice as

described in s. 634.436(5) or failing to naintain procedures

for handling conplaints as described in s. 634.436(6), the

person _harned by such violation may bring a civil action

agai nst _the association in the circuit court of the county in

which the plaintiff resides, the county in which the alleged

violator resides or has her or his principal place of

busi ness, or the county in which the alleged violation

occurred. Upon adverse adjudication, the defendant is |liable

for actual danmges or $500, whichever is greater, together

with court costs, reasonable attorney's fees, and expert

wi t ness fees.

(b) Punitive damages may not be awarded under this

subsection unless the acts giving rise to the violation are:

1. WIlful, wanton, and malicious; or

2. In reckless disregard for the rights of the

i nsured.

Puniti ve danages nmay be awarded if the association failed to

affirmor deny coverage of a claimupon witten request by the

warranty holder within a reasonable tine after notification or

if the association failed to pronptly provide to the warranty

hol der _a reasonabl e explanation in witing of the basis for

denying the claimor offering a conprom se settlenent.

(c) As a condition precedent to bringing an _action

under this subsection, the departnent and the service warranty

association nust be given witten notice of the violation

specifically stating the facts that allegedly constitute the

violation and the | aw upon which the claimant is relying. The

notice nust state that it is given in order to perfect the
3
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1| right to pursue the civil remedy authorized in this

2| subsection. If, within 30 days after notice is provided to the
3| departnment and the association, the damages sought by the

4| claimant are paid or the circunstances giving rise to the

5| violation are corrected to the satisfaction of the claimant,
6| the claimant may not bring an action against the association,
7| but the association shall pay all reasonable attorney's fees
8| incurred by the claimant in providing the notice and fees

9| incurred by the claimant in consulting an expert.

10 (3) 4 This section does shat- not be—eonstruedte

11| authorize a class action suit against a service warranty

12| association or a civil action against the departnment, the

13| office, their enployees, or the Chief Financial Oficer.

14 Section 3. Subsections (5) and (6) of section 634.436
15| Florida Statutes, are anended to read:

16 634.436 Unfair nethods of conpetition and unfair or
17| deceptive acts or practices defined.--The follow ng nethods,
18| acts, or practices are defined as unfair nmethods of

19| competition and unfair or deceptive acts or practices:

20 (5) UNFAIR CLAI M SETTLEMENT PRACTI CES. - -

21 (a) Attenpting to settle clains on the basis of an
22| application or any other material document which was altered
23| without notice to, or know edge or consent of, the warranty
24| hol der;

25 (b) Making a material misrepresentation to the

26| warranty hol der for the purpose and with the intent of

27| effecting settlenent of such clainms, |oss, or damage under
28| such contract on |less favorable ternms than those provided in,
29| and contenpl ated by, such contract; or

30

31
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(c) Conmitting or performng with such frequency as to
i ndicate a general business practice any of the follow ng
practices:

1. Failure properly to investigate clains;

2. Msrepresentation of pertinent facts or contract
provisions relating to coverages at issue;

3. Failure to acknowl edge and act pronptly upon
comuni cations with respect to clains;

4. Denial of clains wthout conducting reasonabl e
i nvestigati ons based upon avail able information

5. Failure to affirmor deny coverage of clains upon
written request of the warranty holder within a reasonable
time after proof-of-loss statenments have been conpl eted; e+

6. Failure to pronptly provide a reasonabl e
explanation to the warranty hol der of the basis in the
contract in relation to the facts or applicable law for denia
of a claimor for the offer of a conprom se settlenment, _or—

(d) Refusing, without just cause, to pay a proper

claimarising under its service warranty; conpelling a

warranty holder, w thout just cause, to accept |less than the

ampunt _due; or conpelling a warranty holder to enploy an

attorney or to bring suit in order to secure full payment or

to settle a claim
(6) FAILURE TO MAI NTAI N PROCEDURES FOR HANDLI NG
COWPLAI NTS. --Failing to maintain a record of each conpl aint

received for a 3-year period after the date of the receipt of

the witten conplaint. The record must include, but need not

be limted to, the nane and address of the person who nmde the

conpl ai nt _and each witten docunment that the associ ation

prepared concerning the conplaint which describes the basis

5
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1| for the conplaint or constitutes an attenpt by the association

2| to resolve the conplaint.

3 Section 4. This act shall take effect July 1, 2007

4

5 Rk S R I R O O R I R

6 SENATE SUMVARY

7 Provides for civil renmedies if a service warranty
associ ation engages in unfair clai msettlenent practices

8 or fails to maintain procedures for handling conplaints.
Allows certain civil actions to be brought in a county

9 where the clai mant resides. Providing for recovery of
court costs, expert witness fees, attorney's fees, and

10 damages concerning such actions. Provides requirenments
for .|I|n% a notice with the Departnent of Financia

11 Services before filing an action in court. Prohibits
filing of an action and providing for the recovery of

12 attorney's fees and other costs under certain
ci rcunst ances. Provides that unfair practices concerning

13 the settlement of clains and the handling of conplaints
constitute an unfair method of conpetition or deceptive

14 act or practice.
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