Fl ori da Senate - 2007 CS for SB 2768

By the Committee on Regul ated Industries; and Senator Aronberg

580- 2467- 07
1 A Dbill to be entitled
2 An act relating to construction liens; anending
3 s. 255.05, F.S.; requiring a performance bond
4 for certain contracts with private entities for
5 speci fied public works projects; revising
6 requi renents concerning the claimnts that nust
7 provi de certain notices; requiring that certain
8 notices by claimants be in witing; anmending s.
9 713.01, F.S.; defining the term"fina
10 furni shing" and redefining the term"furnish
11 mat eri al s"; creating s. 713.012, F.S.
12 requiring that certain notices, demands, or
13 requests be in writing; anmending s. 713.015,
14 F.S.; requiring that certain notices pertaining
15 to direct contracts greater than $2,500 for
16 i mprovenents to certain property be in witing;
17 anmending s. 713.02, F.S.; providing for an
18 owner and contractor to agree to the furnishing
19 of a paynent bond; exenpting an owner who
20 agrees fromcertain statutory provisions;
21 anending s. 713.07, F.S.; providing for the
22 recommencenent of construction follow ng the
23 term nation of certain contracts; anending s.
24 713.08, F.S.; requiring that certain clains of
25 lien be prepared and sworn to or affirned by
26 the lienor or various agents of the lienor
27 revising and confornming certain exceptions to a
28 time limtation on recording of a claim of
29 lien; anending s. 713.13, F.S.; revising the
30 formfor notices of conmencenent to include an
31 addi ti onal warning and notarized statenents and
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1 signatures; providing that the failure of a

2 person to nmeke a specified statenent under oath
3 deprives the person of a lien; requiring that

4 noti ces of comencenent include the tax folio

5 nunber; providing for the recordi ng of anended
6 noti ces of commencenent; anmending s. 713. 135,

7 F.S.; requiring that building permts contain

8 certain witten statenments; anmending s. 713. 16,
9 F.S.; revising provisions relating to a

10 lienor's right to demand a statenent of

11 account; requiring that the claimof lien be

12 recorded; deleting provisions relating to the
13 failure to furnish the statenment; anending s.
14 713.18, F.S.; providing procedures for service
15 of notices and other instrunments upon a linmted
16 liability conmpany; anmending s. 713.22, F.S.

17 extending the duration of certain liens for

18 whi ch anmended clainms of lien are filed,;

19 anending s. 713.31, F.S.; providing for the

20 award of attorney's fees and costs to

21 prevailing parties in certain actions relating
22 to fraudulent liens; amending s. 713.36, F.S.
23 del eting certain obsol ete provisions; providing
24 an effective date.

25

26| Be It Enacted by the Legislature of the State of Florida:
27

28 Section 1. Paragraph (a) of subsection (1) and
29| paragraph (a) of subsection (2) of section 255.05, Florida
30| Statutes, are anended to read:

31
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1 255.05 Bond of contractor constructing public

2| buildings; form action by material nen. --

3 (1)(a) Any person entering into a formal contract with
4| the state or any county, city, or political subdivision

5| thereof, or other public authority or private entity, for the
6| construction of a public building, for the prosecution and

7| conpletion of a public work, or for repairs upon a public

8| building or public work shall be required, before conmencing

9| the work or before recomencing the work after a default or

10| abandonnent, to execute, deliver to the public owner, and

11| record in the public records of the county where the

12| inprovenent is |ocated, a paynment and performance bond with a
13| surety insurer authorized to do business in this state as

14| surety. A public entity may not require a contractor to secure
15| a surety bond under this section froma specific agent or

16| bondi ng conmpany. The bond nmust state on its front page: the

17| name, principal business address, and phone nunber of the

18| contractor, the surety, the owner of the property being

19| inproved, and, if different fromthe owner, the contracting
20| public entity; the contract nunber assigned by the contracting
21| public entity; and a description of the project sufficient to
22| identify it, such as a legal description or the street address
23| of the property being inproved, and a general description of
24| the inprovenent. Such bond shall be conditioned upon the
25| contractor's performance of the construction work in the tine
26| and manner prescribed in the contract and pronptly naking
27| paynents to all persons defined in s. 713.01 who furnish
28| labor, services, or materials for the prosecution of the work
29| provided for in the contract. Any claimant my apply to the
30| governnental entity having charge of the work for copies of
31| the contract and bond and shall thereupon be furnished with a

3
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certified copy of the contract and bond. The clai mant shal
have a right of action against the contractor and surety for
t he amount due him or her, including unpaid finance charges
due under the claimant's contract. Such action shall not
i nvol ve the public authority in any expense. When such work is
done for the state and the contract is for $100,000 or |ess,
no paynment and performance bond shall be required. At the
di scretion of the official or board awardi ng such contract
when such work is done for any county, city, politica
subdi vi sion, or public authority, any person entering into
such a contract which is for $200,000 or |ess nmay be exenpted
from executing the paynent and performance bond. Wen such
work is done for the state, the Secretary of thePepartwent—ef
Managenment Services may del egate to state agencies the
authority to exenpt any person entering into such a contract
amounting to nore than $100, 000 but |ess than $200, 000 from
executing the paynment and perfornmance bond. In the event such
exenption is granted, the officer or officials shall not be
personally liable to persons suffering | oss because of
granting such exenption. The Departnment of Managenent Services
shall maintain information on the nunber of requests by state
agencies for del egation of authority to waive the bond
requi renents by agency and project nunmber and whet her any
request for del egation was denied and the justification for
the denial. Any provision in a paynment bond furnished for
public work contracts as provided by this subsection which
restricts the classes of persons as defined in s. 713.01
protected by the bond or the venue of any proceeding relating
to such bond is unenforceable.

(2)(a)1l. If a claimant is no |onger furnishing |abor
services, or materials on a project, a contractor or the

4
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contractor's agent or attorney may el ect to shorten the
prescribed tine in this paragraph within which an action to
enforce any clai magai nst a paynent bond provided pursuant to
this section may be conmenced by recording in the clerk's

office a notice in substantially the follow ng form

NOTI CE OF CONTEST OF CLAI M
AGAI NST PAYMENT BOND

To: ...(Nane and address of claimnt)...

You are notified that the undersigned contests your
noti ce of nonpaynent, dated ............ S e , and served
on the undersigned on ............ S e , and that the
time within which you may file suit to enforce your claimis

limted to 60 days after the date of service of this notice.

DATED on ............ S e

Signed:...(Contractor or Attorney)..

The clai m of any cl ai mant upon whom such notice is served and
who fails to institute a suit to enforce his or her claim

agai nst the paynment bond within 60 days after service of such
notice shall be extinguished automatically. The clerk shal

mail a copy of the notice of contest to the clainmant at the
address shown in the notice of nonpaynment or nobst recent
anmendnent thereto and shall certify to such service on the
face of such notice and record the notice. Service is conplete

upon mailing.

5
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2. A claimant, except a laborer, who is not in privity
with the contractor shall, before comencing or not |ater than
45 days after conmencing to furnish |abor, services, or

mat eri al s—er—suppties for the prosecution of the work,
furnish the contractor with a witten notice that he or she

intends to |ook to the bond for protection. A claimnt who is
not in privity with the contractor and who has not received
paynment for his or her |abor, services, or material s—e+r

supptes shall deliver to the contractor and to the surety

written notice of the performance of the |abor or delivery of
the materials or supplies and of the nonpaynment. The notice of
nonpaynment may be served at any tine during the progress of
the work or thereafter but not before 45 days after the first
furni shing of |abor, services, or materials, and not |ater
than 90 days after the final furnishing of the | abor
services, or materials by the claimnt or, with respect to
rental equi pment, not later than 90 days after the date that
the rental equipnent was |last on the job site available for
use. Any notice of nonpaynent served by a clainmant who is not
in privity with the contractor which includes suns for
retai nage must specify the portion of the amount cl ainmed for
retai nage. No action for the |abor, materials, or supplies my
be instituted against the contractor or the surety unless both
noti ces have been given. Notices required or pernitted under
this section may be served in accordance with s. 713.18. A
clai mant may not waive in advance his or her right to bring an
action under the bond against the surety. In any action
brought to enforce a claimagainst a paynent bond under this
section, the prevailing party is entitled to recover a
reasonabl e fee for the services of his or her attorney for
trial and appeal or for arbitration, in an amunt to be

6
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deternmined by the court, which fee nust be taxed as part of
the prevailing party's costs, as allowed in equitable actions.
The tinme periods for service of a notice of nonpaynent or for
bringing an action against a contractor or a surety shall be
nmeasured fromthe |last day of furnishing |abor, services, or
materials by the clainmant and shall not be neasured by other
standards, such as the issuance of a certificate of occupancy
or the issuance of a certificate of substantial conpletion

Section 2. Present subsections (12)-(28) of section
713.01, Florida Statutes, are redesignated as subsections
(13)-(29), respectively, a new subsection (12) is added to
that section, and present subsection (12) of that section is
amended, to read:

713.01 Definitions.--As used in this part, the term

(12) "Final furnishing" neans the | ast date that the

lienor furnishes |abor, services, or materials. Such date may

not be neasured by other standards, such as the i ssuance of a

certificate of occupancy or the issuance of a certificate of

final conpletion, and does not include correction of

deficiencies in the lienor's previously perforned work or

mat erials supplied. Wth respect to rental equipnent, the term

neans the date that the rental equipnent was last on the job

site and available for use.

(13) 42> "Furnish materials" nmeans supply materials
whi ch are incorporated in the inprovenment including nornmal
wastage in construction operations; or specially fabricated
materials for incorporation in the inprovenent, not including
any design work, submittals, or the like prelimnary to actua
fabrication of the materials; or supply materials used for the
construction and not remaining in the inprovenent, subject to
di mi nution by the sal vage val ue of such materials; and

7
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1| includes supplying rental equipnent teels—apptiances—er

2| maehinery used on the particul ar inprovenent te—the—extent—of
3 : od—of :

4l 4 : : :

5| party—therete), but does not include supplying handtools. The
6| delivery of materials to the site of the inprovenent is prim
7| facie evidence of incorporation of such materials in the

8| inprovenent. The delivery of rental equipnent to the site of
9| the inprovenment is prinma facie evidence of the period of the
10| actual use of the rental equipnent fromthe delivery through
11| the tine the equipnent is last available for use at the site,
12| or 2 business days after the |essor of the rental equipnent
13| receives a witten notice fromthe owner or the |essee of the
14| rental equipnment to pick up the equipment, whichever occurs
15| first.

16 Section 3. Section 713.012, Florida Statutes, is

17| created to read:

18 713.012 Witten notices, demands, or

19| requests.--Notices, demands, or requests pernitted or required
20| under this part, except any required by s. 713.14, nust be in
21| witing.
22 Section 4. Section 713.015, Florida Statutes, is
23| anended to read:
24 713.015 Mandatory provisions for direct contracts. --
25 (1) Any direct contract greater than $2, 500 between an
26| owner and a contractor, related to i nprovenents to rea
27| property consisting of single or multiple famly dwellings up
28| to and including four units, nmust contain the follow ng
29| provision printed in no | ess than 12-point 44—peint,
30| capitalized, boldfaced type on the front page of the contract
31| or on a separate page, signed by the owner, and dated:

8
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ACCORDI NG TO FLORI DA' S CONSTRUCTI ON LI EN LAW ( SECTI ONS
713.001-713. 37, FLORI DA STATUTES), THOSE WHO WORK ON YOUR
PROPERTY OR PROVI DE MATERI ALS OR SERVI CES AND ARE NOT PAID IN
FULL HAVE A RI GHT TO ENFORCE THEI R CLAI M FOR PAYMENT AGAI NST
YOUR PROPERTY. THIS CLAIM 1S KNOAN AS A CONSTRUCTION LIEN. IF
YOUR CONTRACTOR OR A SUBCONTRACTOR FAILS TO PAY
SUBCONTRACTORS, SUB- SUBCONTRACTORS, OR MATERI AL SUPPLI ERS
THOSE +HE PEOPLE WHO ARE OWED MONEY MAY LOOK TO YOUR PROPERTY
FOR PAYMENT, EVEN | F YOU HAVE ALREADY PAI D YOUR CONTRACTCR I N
FULL. IF YOU FAIL TO PAY YOUR CONTRACTOR, YOUR CONTRACTOR MAY
ALSO HAVE A LI EN ON YOUR PROPERTY. THIS MEANS |F A LIEN IS

FI LED YOUR PROPERTY COULD BE SCLD AGAI NST YOUR WLL TO PAY FOR
LABOR, MATERI ALS, OR OTHER SERVI CES THAT YOUR CONTRACTOR OR A
SUBCONTRACTOR MAY HAVE FAI LED TO PAY. TO PROTECT YOURSELF, YOU
SHOULD STI PULATE IN THI S CONTRACT THAT BEFORE ANY PAYMENT IS
MADE, YOUR CONTRACTOR | S REQUI RED TO PROVI DE YOU W TH A

WRI TTEN RELEASE OF LI EN FROM ANY PERSON OR COVPANY THAT HAS
PROVI DED TO YOU A "NOTI CE TO OWNER. " FLORI DA' S CONSTRUCTI ON

LI EN LAWIS COWLEX, AND IT IS RECOMVENDED THAT YOU CONSULT AN
ATTORNEY.

(2)(a) 1If the contract is witten, the notice must be

in the contract docunent. |f the contract is oral or inplied,

the notice nmust be provided in a docunent referencing the

contract.

(b) The failure to provide such witten notice does

not bar the enforcement of a |ien against a person who has not

been adversely affected.

(c) Nething—+n This section may not shatl be construed
to adversely affect the Iien and bond rights of |ienors who

are not in privity with the owner. This section does not apply
9

CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2007 CS for SB 2768
580-2467-07

1| when the owner is a contractor |icensed under chapter 489 or

2| is a person who created parcels or offers parcels for sale or
3| lease in the ordinary course of business.

4 Section 5. Subsection (6) of section 713.02, Florida
5| Statutes, is anmended to read:

6 713.02 Types of lienors and exenptions.--

7 (6) +nA—oany—direct—econtraet The owner and contractor

8| may agree that reguire the contractor shall te furnish a

9| paynent bond as provided in s. 713.23, and upon receipt of the
10| bond the owner is shal—be exenpt fromthe other provisions of
11| this part as to that direct contract, but this does not exenpt
12| the owner fromthe lien of the contractor who furnishes the
13| bond. If the bond is provided, it shall secure all liens

14| subsequently accruing under this part as provided in s.

15| 713.23.

16 Section 6. Subsection (4) of section 713.07, Florida
17| Statutes, is anended to read:

18 713.07 Priority of liens.--

19 (4) |If construction ceases or the direct contract is
20| ternminated before conpletion and the owner desires to
21| recomence construction, he or she may pay all lienors in ful
22| or pro rata in accordance with s. 713.06(4) prior to
23| recommencenent in which event all liens for the recomenced
24| construction shall take priority from such reconmencenent; or
25| the owner may record an affidavit in the clerk's office
26| stating his or her intention to recommence construction and
27| that all lienors giving notice have been paid in full except
28| those listed therein as not having been so paid in which event
29| 30 days after such recording, the rights of any person
30| acquiring any interest, lien_ or encunbrance on said property
31| or of any lienor on the reconmenced construction shall be

10
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1| paranobunt to any lien on the prior construction unless such

2| prior lienor records a claimof lien within said 30-day

3| period. A copy of said affidavit shall be served on each

4| lienor naned therein. Before recomencing, the owner shal

5| record and post a notice of commencenent for the recomenced
6| construction, as provided in s. 713.13.

7 Section 7. Subsections (2) and (5) of section 713.08
8| Florida Statutes, are anended to read

9 713.08 Claimof lien.--

10 (2) The claimof lien may be prepared by the |lienor or
11| the lienor's enployee or attorney and shall be signed and

12| sworn to or affirned wverified by the lienor or the lienor's

13| her—er—his agent acquainted with the facts stated therein.

14 (5) The claimof lien may be recorded at any tine

15| during the progress of the work or thereafter but not |ater

16| than 90 days after the final furnishing of the | abor or

17| services or materials by the |lienor. However, +—efr—wth

18| respeet—torental—egquiprent—wthin90days—afterthe date

19| that—therental—equiprent—was—tast—oenthejobsiteavaitable
20| fer—use—provided if the original eeontractor—defautts—eorthe
21| contract is terminated under s. 713.07(4), a as claimfor a
22| lien attaching prior to such term nation my not defautt——shat
23| be recorded after 90 days follow ng #+em the date of such

24| ternmination defattt+ or 90 days after the final perferrance—of
25| laber—er——services—or—furnishing—oef—materials—whi-chever—oecurs
26 | H+rst—Fhetirme—periodFforrecordinga——ctatmoft—tenshatt—be
27| measuredfromthetast—day—of furnishing of |abor, services,
28| or materials by the |ienor,_ whichever occurs first anrd—shat
29| nret—berrasuredby—otherstandardss—sueh—as—theissuance—of o
30| eertifieate—-ofoceupaney—or—theissuance—-ofaecertifiecateof
31| substantial—conpletion. The claimof lien shall be recorded in

11
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the clerk's office. |If such real property is situated in two
or nore counties, the claimof lien shall be recorded in the
clerk's office in each of such counties. The recording of the
claimof lien shall be constructive notice to all persons of
the contents and effect of such claim The validity of the
lien and the right to record a claimtherefor shall not be

af fected by the insol vency, bankruptcy, or death of the owner
before the claimof lien is recorded.

Section 8. Paragraphs (a) and (d) of subsection (1) of
section 713.13, Florida Statutes, are anended, present
subsections (5) and (6) of that section are redesignated as
subsections (6) and (7), respectively, and a new subsection
(5) is added to that section, to read:

713.13 Notice of comencenent. --

(1)(a) Except for an inprovenent that is exenpt
pursuant to s. 713.02(5), an owner or the owner's authorized
agent before actually comencing to inprove any real property,
or reconmenci ng conpl eti on of any inprovenent after default or
abandonnent, whether or not a project has a paynent bond
conmplying with s. 713.23, shall record a notice of
commencenent in the clerk's office and forthwith post either a
certified copy thereof or a notarized statenent that the
noti ce of commencenent has been filed for recording along with
a copy thereof. The notice of comencenent shall contain the
foll owing information:

1. A description sufficient for identification of the
real property to be inproved. The description should include
the | egal description of the property and al so shoul d include

the street address and tax folio nunber of the property if

available or, if there is no street address avail abl e, such

12
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additional information as will describe the physical |ocation
of the real property to be inproved.

2. A general description of the inprovenent.

3. The nane and address of the owner, the owner's
interest in the site of the inprovenent, and the nanme and
address of the fee sinple titleholder, if other than such
owner .

4. The nane and address of the contractor

5. The nanme and address of the surety on the paynent
bond under s. 713.23, if any, and the amount of such bond.

6. The nanme and address of any person making a | oan
for the construction of the inprovenents.

7. The name and address within the state of a person
ot her than hinself or herself who nay be designated by the
owner as the person upon whom notices or other docunents may
be served under this part; and service upon the person so
desi gnated constitutes service upon the owner.

(d) A notice of commencenent nust be in substantially
the followi ng form
Permit No..... Tax Folio No.....

NOTI CE OF COMVENCEMENT
State of....
County of....

The undersi gned hereby gives notice that inprovenment will be
made to certain real property, and in accordance with Chapter
713, Florida Statutes, the following information is provided
in this Notice of Conmencenent.

1. Description of property: ...(legal description of
the property, and street address if available)....

2. Ceneral description of inprovenent:.....

13
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3. Owner information:.....

a. Name and address:.....

b. Interest in property:.....

c. Nanme and address of fee sinple titleholder (if
ot her than Owmer):.....

4.a. Contractor: ...(name and address)....

b. Contractor's phone nunber:.....
5

a. Nanme and address:.....

b

c. Anmpount of bond: $.....

6.a. Lender: ...(name and address)....

b. Lender's phone nunber:.....

7.a. Persons within the State of Florida designated by
Owner upon whom notices or other docunments may be served as
provi ded by Section 713.13(1)(a)7., Florida Statutes:
...(nane and address)....

b. Phone nunbers of designated persons:.....

8.a. In addition to hinself or herself, Owner
designates ............ of ............ to receive a copy of
the Lienor's Notice as provided in Section 713.13(1)(b),

Fl orida Statutes.

b. Phone nunber of person or entity designated by

9. Expiration date of notice of comrencenent (the
expiration date is 1 year fromthe date of recording unless a

different date is specified).....

WARNI NG TO OMNER: ANY PAYMENTS MADE BY THE OWNER AFTER THE

EXPI RATI ON OF THE NOTI CE OF COMVENCEMENT ARE CONSI DERED

| MPROPER PAYMENTS UNDER CHAPTER 713, PART I, SECTION 713. 13,
14
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1| FLORI DA STATUTES, AND CAN RESULT IN YOUR PAYI NG TW CE FOR
2| | MPROVEMENTS TO YOUR PROPERTY. A NOTI CE OF COMMENCEMENT MJST
3| BE_RECORDED AND POSTED ON THE JOB SI TE BEFORE THE FI RST
4| INSPECTION. | F YOU | NTEND TO OBTAI N FI NANCI NG, CONSULT W TH
5| YOUR LENDER OR AN ATTORNEY BEFORE COMMENCI NG WORK OR RECORDI NG
6| YOUR NOTI CE OF COMMENCEMENT.
7
8 ...(Signature of Omer or Ower's Authorized
9 Oficer/Director/Partner/Mnager). ..
10
11 ...(Signatory's Title/Office)...
12
13
14 |-
15
16
17| The foregoing instrunment was acknow edged before ne this
18| day of ., (year) , by (nanme of person) as (type
19| of authority, . . . e.qg. officer, trustee, attorney in fact)
20| for (nanme of party on behalf of whominstrunent was executed).
21
22| ...(Signature of Notary Public - State of Florida)...
23
24| ... (Print, Type, or Stanp Conm ssioned Nane of Notary
25| Public)...
26
27| Personally Known .... OR Produced ldentification ....
28
29| Type of ldentification Produced............
30
31| Verification pursuant to s. 92.525, Florida Statutes.

15
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Under penalties of perjury, | declare that | have read the

foregoing and that the facts stated in it are true to the best

of ny know edge and belief.

(Signature of Natural Person Signing Above)

(5)(a) A notice of comencenent that is recorded

within the effective period nay be anended to extend the

effective period, to change erroneous information in the

original notice, or to add information that was omitted from

the original notice. However, in order to change contractors,

a _new notice of commencenent or notice of recommencenent nust

be executed and recorded.

(b) The anended notice nust identify the officia

records book and page where the original notice of

commencenent is recorded, and a copy of the anended notice

nmust be served by the owner upon the contractor and each

| i enor who serves notice before or within 30 days after the

date the anended notice is recorded.

Section 9. Paragraph (a) of subsection (1) and
par agraph (a) of subsection (6) of section 713.135, Florida
Statutes, are anended to read

713.135 Notice of commencenent and applicability of
lien.--

(1) Wen any person applies for a building pernit, the
authority issuing such pernit shall

(a) Print on the face of each pernmit card in no | ess
than 14-point 48—peint, capitalized, boldfaced type: "WARN NG
TO OWNER: YOUR FAI LURE TO RECORD A NOTI CE OF COMVENCEMENT MAY
RESULT I N YOUR PAYI NG TW CE FOR | MPROVEMENTS TO YOUR PROPERTY.
A NOTI CE OF COMMVENCEMENT MUST BE RECORDED AND POSTED ON THE

16
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JOB SITE BEFORE THE FIRST | NSPECTION. | F YOU I NTEND TO OBTAI N
FI NANCI NG, CONSULT W TH YOUR LENDER OR AN ATTORNEY BEFCRE
RECORDI NG YOUR NOTI CE OF COMVENCEMENT. "

(6)(a) In addition to any other information required
by the authority issuing the pernmit, the building permt

application rmust be in substantially the follow ng form

Tax Folio No.........
BUI LDI NG PERM T APPLI CATI ON

OMNEr' S NaMB. . ..
OWNer' s AdAr BSS. . . .ot
Fee Sinmple Titleholder's Name (If other than owner)...........

Fee Sinmple Titleholder's Address (If other than owner)........

Legal DescCription. ... ... ... e e e
Bondi Ng Company. . .. ..ot
Bondi ng Conmpany Addr ess. . ... ... e

17
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Application is hereby nmade to obtain a permt to do the
work and installations as indicated. | certify that no work

or installation has comenced prior to the issuance of a

permit and that all work will be perfornmed to neet the
standards of all laws regulating construction in this
jurisdiction. | understand that a separate permt nust be

secured for ELECTRI CAL WORK, PLUMBI NG SIGNS, WELLS, POOLS,
FURNACES, BO LERS, HEATERS, TANKS, and Al R CONDI Tl ONERS, etc.

OMER S AFFIDAVIT: | certify that all the foregoing
information is accurate and that all work will be done in
conpliance with all applicable laws regul ating construction

and zoni ng.

WARNI NG TO OWNER: YOUR FAI LURE TO RECORD A
NOTI CE OF COMVENCEMENT MAY RESULT IN YOUR

PAYI NG TW CE FOR | MPROVEMENTS TO YOUR PROPERTY.
A NOTI CE OF COVMENCEMENT MJST BE RECORDED AND
POSTED ON THE JOB SI TE BEFORE THE FI RST

| NSPECT| ON

I F YOU | NTEND TO OBTAI N FI NANCI NG, CONSULT W TH
YOUR LENDER OR AN ATTORNEY BEFORE COMVENCI NG
WORK OR RECORDI NG YOUR NOTI CE OF COMVENCEMENT.

...(Signature of Omer or Agent)...

...(including contractor)...
STATE OF FLORI DA
COUNTY OF ...
18
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1

2

3 Sworn to (or affirmed) and subscribed before ne this
4 day of ...., ...(year)..., by ...(name of person naking
5| statenent)....

6

7 ...(Signature of Notary Public - State of Florida)..
8 ...(Print, Type, or Stanp Commi ssioned Nanme of Notary
9| Public)...

10

11 Personal ly Known .... OR Produced Identification ...
12

13 Type of Identification Produced............

14 ...(Signature of Contractor)...
15

16

17| STATE OF FLORI DA

18| COUNTY OF ...

19

20

21 Sworn to (or affirmed) and subscribed before ne this
22 day of ...., ...(year)..., by ...(name of person naking
23| statenent)....

24 ...(Signature of Notary Public - State of Florida)..
25 ...(Print, Type, or Stanp Commi ssi oned Nanme of Notary
26| Public)...

27

28 Personal ly Known .... OR Produced Identification ...
29

30 Type of Identification Produced............

31
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(Certificate of Conpetency Hol der)

Contractor's State Certification or Registration No.....

Contractor's Certificate of Conpetency No.........

APPLI CATI ON APPROVED BY
................ Permit Officer

Section 10. Subsections (2), (5), and (6) of section
713.16, Florida Statutes, are anended to read:

713.16 Dermand for copy of contract and statenents of
account; form--

(2) The owner may serve in witing a demand of any
lienor for a witten statenment under oath of his or her
account showi ng the nature of the | abor or services perforned
and to be perforned, if any, the materials furnished, the
materials to be furnished, if known, the anpunt paid on
account to date, the amount due, and the amount to becone due,
if known, as of the date of the statenment by the lienor. Any
such demand to a |ienor nust be served on the lienor at the
address and to the attention of any person who is designated
to receive the demand in the notice to owner served by such
lienor. The failure or refusal to furnish the statement does
not deprive the lienor of his or her lien if the demand i s not
served at the address of the lienor or directed to the
attention of the person designated to receive the demand in
the notice to owner. The failure or refusal to furnish the
statement under oath within 30 days after the demand, or the
furnishing of a false or fraudul ent statenent, deprives the
person so failing or refusing to furnish such statement of his
or her lien. If the owner serves nore than one demand for

20
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1| statenent of account on a |lienor and none of the information
2| regarding the account has changed since the lienor's |ast

3| response to a demand, the failure or refusal to furnish such
4| statenent does not deprive the lienor of his or her lien. The
5| negligent inclusion or om ssion of any information deprives
6| the person of his or her lien to the extent the owner can

7| denonstrate prejudice fromsuch act or om ssion by the lienor
8| The failure to furnish a response to a demand for statenent of
9| account does not affect the validity of any claimof lien

10| being enforced through a foreclosure case filed prior to the
11| date the demand for statement is received by the |ienor

12 (5)(a) Any lienor who has recorded #-ed a cl ai m of
13| lien may nmake witten demand on the owner for a witten

14| statenent under oath show ng:.

15 1. The amount of the aH direct contract under which
16| the lien was recorded; eentracts—the—arpunt—paldby—or—oen
17| behalf—of theownerfor—alltaber——services—andmterials
18| furnished—pursvant—to—thedirect—econtracts—

19 2. The dates and anpunts paid or to be paid by or on
20| behal f of the owner for all inprovenments described in the any
21| direct contract eentracts; and
22 3. The reasonabl e estimted costs of conpleting thes-
23| aececording—teotheterrms—andspeeifiecations—ofsarme—any direct
24| contract under which the lien was claimed pursuant to the
25| scope of the direct contract; and eenast+uetien—has—ceased—
26 4. |If known, the actual cost of conpletion must—be
27| prowvided.
28 (b) Any owner who does not provide the statenent
29| within 30 days after demand, or who provides a false or
30| fraudul ent statenent, is not a prevailing party for purposes
31| of an award of attorney's fees under s. 713.29. The witten
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demand nust include the followi ng warning in conspicuous type

in substantially the followi ng form

WARNI NG YOUR FAI LURE TO FURNI SH THE REQUESTED
STATEMENT W THI N 30 DAYS OR THE FURNI SHI NG OF A FALSE
STATEMENT W LL RESULT IN THE LOSS OF YOUR RI GHT TO RECOVER
ATTORNEY FEES I N ANY ACTI ON TO ENFORCE THE CLAIM OF LI EN OF
THE PERSON REQUESTI NG THI' S STATEMENT.

(6) For purposes of this section, the term
"informati on" nmeans the nature and quantity of the | abor
services, and materials furnished or to be furnished by a
lienor and the amount paid, the ampbunt due, and the amount to
becone due on the lienor's account. Fhefaituretofurnishthe
stateprent—under—oath—dees—not—constitute—an—onmssien—of
rformation—and—shal—deprive—thetH-enror—ofhis—orher—tHen—

Section 11. Section 713.18, Florida Statutes, is
amended to read:

713.18 Manner of serving notices and ot her
instrunments. - -

(1) Service of notices, clainms of lien, affidavits,
assignnments, and other instruments pernmitted or required under
this part, or copies thereof when so permitted or required,
unl ess otherw se specifically provided in this part, nust be
made by one of the follow ng nethods:

(a) By actual delivery to the person to be served; e
if a partnership, to one of the partners; e if a

corporation, to an officer, director, managi ng agent, or

business agent; or, if alinmited liability conpany, to a
nmenber or manager thereef.

(b) By sending the sane by registered or certified

mail, with postage prepaid, or by overnight or second-day
22
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delivery with evidence of delivery, which may be in an
el ectronic format.

(c) |If neither nethod can be acconplished, by posting

on the prem ses.

(2) 3~ Notwi thstandi ng subsection (1), if a notice to

owner, a notice to contractor under s. 713.23, or a
prelimnary notice under s. 255.05 is nmiled by registered or
certified mail with postage prepaid to the person to be served
at any of the addresses set forth in subsection (3)

subparagraph—2— wWithin 40 days after the date the |ienor first

furni shes | abor, services, or materials, service of that

notice is effective as of the date of mailing if the person
who served the notice maintains a registered or certified nuail
|l og that shows the registered or certified mail nunber issued
by the United States Postal Service, the name and address of
the person served, and the date stanp of the United States
Postal Service confirnmng the date of mailing or if the person
who served the notice nmaintains electronic tracking records
generated through use of the United States Postal Service
Confirm service or a similar service containing the posta
tracki ng nunmber, the nanme and address of the person served,
and verification of the date of receipt by the United States
Post al Servi ce.

(3)2- |If an instrunent served pursuant to this section
to the | ast address shown in the notice of commencenent or any
amendment thereto or, in the absence of a notice of
commencenent, to the |ast address shown in the building permt
application, or to the |last known address of the person to be
served, is not received, but is returned as being "refused,"
"moved, not forwardable,"” or "unclained," or is otherw se not
delivered or deliverable through no fault of the person

23

CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2007 CS for SB 2768
580-2467-07

1| serving the item then service is effective on the date the

2| instrunent metiee was sent.

3 » : : : : I

4| acecompH-shed—by—postingon—the premses—

5 ()2 If the real property is owned by nore than one

6| person or a partnership, a lienor may serve any notices or

7| other papers under this part on any one of such owners or

8| partners, and such notice is deenmed notice to all owners and

9| partners.

10 Section 12. Subsection (1) of section 713.22, Florida
11| Statutes, is anended to read:

12 713.22 Duration of lien.--

13 (1) No lien provided by this part shall continue for a
14| I onger period than 1 year after the claimof |ien has been

15| recorded or 1 year after the recording of an anended clai m of
16| lien that shows a later date of final furnishing of |abor

17| services, or materials, unless within that time an action to
18| enforce the lien is comrenced in a court of conpetent

19| jurisdiction. The continuation of the lien effected by the

20| commencenent of the action shall not be good against creditors
21| or subsequent purchasers for a val uabl e consideration and

22| without notice, unless a notice of |lis pendens is recorded.

23 Section 13. Paragraph (c) of subsection (2) of section
24| 713.31, is amended to read:

25 713.31 Renedies in case of fraud or collusion.--

26 (2)

27 (c) An owner against whose interest in real property a
28| fraudulent lien is filed, or any contractor, subcontractor, or
29| sub-subcontractor who suffers danages as a result of the

30| filing of the fraudulent lien, shall have a right of action

31| for damages occasioned thereby. The action may be instituted
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i ndependently of any other action, or in connection with a
summons to show cause under s. 713.21, or as a counterclaimor
cross-claimto any action to enforce or to determine the

validity of the lien. The prevailing party in an action under

this paragraph nmay recover reasonable attorney's fees and

costs. If the lienor who files a fraudulent lien is not the

prevailing party, the lienor shall be liable to the owner or

t he defrauded party who prevails in an action under this

subsection i n danages, which shall include court costs,
clerk's fees, a reasonable attorney's fee and costs for
services in securing the discharge of the lien, the amunt of
any premiumfor a bond given to obtain the di scharge of the
lien, interest on any noney deposited for the purpose of
di scharging the lien, and punitive damages in an anmount not
exceeding the difference between the anpunt claimed by the
lienor to be due or to beconme due and the amount actually due
or to becone due.

Section 14. Section 713.36, Florida Statutes, is

anended to read:

Section 15. This act shall take effect July 1, 2007.

25
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR
2 Senate Bill 2768
3
4| The committee substitute (CSL adds confornmi ng | anguage to s.
c 255.05, F.S., that is used throughout ch. 713, Part |
It clarifies the period of actual use of rental equipnment for
6| determining lien amounts in the definition of "furnish
; materials.”
g It corrects a statutory cross reference in s. 713.012, F.S.
It provides that mandatory provisions for direct contracts
9| nust be for those contracts greater than $2500 between an
10 owner and a contractor.
It provides that a claimof lien na¥ be preBared by the
11| lienor's enployee or attorney and affirmed by the lienor's
agent .
12
It updates the notary provisions in the Notice of Comrencenent
13| form
14| It provides that a notice of commencenent nust be recorded and
15 posted on the job site before the first inspection.
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
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