Fl ori da Senate - 2007 CS for SB 396

By the Conmittee on Regul ated Industries; and Senators
Mar golis and Fasano

580- 1856- 07

1 A Dbill to be entitled

2 An act relating to conmunity associ ati ons;

3 anending s. 718.103, F.S.; redefining the term
4 "l and"; anending s. 718.115, F.S.; providing

5 that common expenses include the costs of

6 wi ndstorm i nsurance or self-insurance; anending
7 s. 718.116, F.S.; requiring notice of specia

8 assessnments for wi ndstorminsurance; anending

9 s. 718.503, F.S.; requiring additiona

10 di scl osures in contracts for sale or |ease of
11 residential units; requiring copies of budgets
12 to be furnished to buyers when a cl osing occurs
13 nore than 12 nonths after an offering circular
14 is filed with the state; anmending s. 718.504,
15 F.S.; requiring certain information relating to
16 the budget to be included in the offering

17 circular; requiring that an associati on budget
18 be prepared in good faith; anending s. 718.616
19 F.S.; requiring that certain disclosures be
20 conpiled in a report; revising the itens
21 required to be disclosed; requiring
22 suppl enental reports in certain situations;
23 anending s. 718.618, F.S.; revising certain
24 requi renents for reserve accounts; revising the
25 nmet hod of conputing the anmpunts required to
26 fund additional converter reserve accounts;
27 deleting references to specific itens that are
28 covered by an inplied warranty of fitness in
29 t he absence of reserve accounts; requiring that
30 a devel oper disclose in a contract of sale
31 conpliance with certain obligations regarding
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1 t he mai ntenance of inprovenents; anending s.

2 719.104, F.S.; providing for cooperative

3 associ ations and sinilar organizations to

4 acqui re and mai ntain w ndstorminsurance;

5 anending s. 719.107, F.S.; providing that

6 common expenses include costs of w ndstorm

7 i nsurance; anmending s. 719.108, F.S.; providing

8 for notice of special assessments levied in

9 conjunction with w ndstorminsurance; anending
10 s. 719.503, F.S.; requiring additiona
11 di scl osures in contracts for sale or |ease of
12 residential units; requiring copies of budgets
13 to be furnished to buyers when a cl osing occurs
14 nore than 12 nonths after an offering circular
15 is filed with the state; anmending s. 719.504,
16 F.S.; requiring certain information relating to
17 the budget to be included in the offering
18 circular; requiring that an associati on budget
19 be prepared in good faith; anending s. 720.303
20 F.S.; providing for homeowners' associations to
21 acqui re and mai ntain w ndstorminsurance;
22 anmending s. 720.308, F.S.; providing for
23 homeowners' associations to | evy assessnents
24 for insurance; providing an effective date.
25
26| Be It Enacted by the Legislature of the State of Florida:
27
28 Section 1. Subsection (18) of section 718.103, Florida
29| Statutes, is anended to read:
30 718.103 Definitions.--As used in this chapter, the
31| term

2
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(18) "Land" neans the surface of a legally described
parcel of real property and includes, unless otherw se
specified in the declaration and whether separate from or
i ncludi ng such surface, airspace |ying above and subterranean
space |ying bel ow such surface. However, if so defined in the
declaration, the term"land" may nmean all or any portion of
the airspace or subterranean space between two legally
i dentifiable elevations and may exclude the surface of a

parcel of real property and may nean any conbi nation of the

foregoi ng, whether or not contiguous, or may nean a

condom ni um uni t.

Section 2. Present paragraph (f) of subsection (1) of
section 718. 115, Florida Statutes, is redesignated as
paragraph (g), and a new paragraph (f) is added to that
subsection to read

718.115 Common expenses and common surpl us. - -

(1)

(f) Commpn_expenses include the costs of w ndstorm

i nsurance acquired by the association under the authority of

s. 718.111(11), including costs and contingent expenses

required to participate in a self-insurance fund authorized

and approved pursuant to s. 624.462.
Section 3. Subsection (10) of section 718.116, Florida

Statutes, is anended to read:

718.116 Assessnents; liability; lien and priority;
interest; collection.--

(10) The specific purpose or purposes of any specia

assessnment, including any contingent special assessnent | evied

in conjunction with the purchase of a wi ndstorminsurance

policy authorized by s. 718.111(11), approved in accordance

with the condom ni um docunents shall be set forth in a witten
3
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noti ce of such assessnent sent or delivered to each unit
owner. The funds collected pursuant to a special assessnent
shall be used only for the specific purpose or purposes set
forth in such notice. However, upon conpletion of such

speci fic purpose or purposes, any excess funds will be

consi dered conmon surplus, and may, at the discretion of the
board, either be returned to the unit owners or applied as a

credit toward future assessnents.

© 00 N O 0o b~ W N B

Section 4. Paragraph (a) of subsection (1) of section

iy
o

718.503, Florida Statutes, is anmended, and paragraph (c) is

=
(=Y

added to that subsection, to read:

iy
N

718.503 Devel oper disclosure prior to sale;

iy
w

nondevel oper unit owner disclosure prior to sale;

[y
SN

voidability.--
(1) DEVELOPER DI SCLOSURE. - -

(a) Contents of contracts.--Any contract for the sale

L
N o a

of a residential unit or a |lease thereof for an unexpired term

iy
[e0)

of nore than 5 years shall

iy
©

1. Contain the followi ng | egend i n conspi cuous type:
THI'S AGREEMENT | S VO DABLE BY BUYER BY DELI VERI NG VRI TTEN
NOTI CE OF THE BUYER S | NTENTI ON TO CANCEL W THI N 15 DAYS AFTER
THE DATE OF EXECUTI ON OF THI' S AGREEMENT BY THE BUYER, AND
RECEI PT BY BUYER OF ALL OF THE | TEMS REQUI RED TO BE DELI VERED
TO HM OR HER BY THE DEVELOPER UNDER SECTI ON 718. 503, FLORI DA
STATUTES. THI' S AGREEMENT | S ALSO VO DABLE BY BUYER BY
DELI VERI NG WRI TTEN NOTI CE OF THE BUYER S | NTENTI ON TO CANCEL
W THI N 15 DAYS AFTER THE DATE OF RECElI PT FROM THE DEVELOPER OF
ANY AMENDMENT WHI CH MATERI ALLY ALTERS OR MODI FI ES THE OFFERI NG
N A MANNER THAT IS ADVERSE TO THE BUYER. ANY PURPORTED
WAl VER OF THESE VO DABI LI TY RI GHTS SHALL BE OF NO EFFECT.
BUYER MAY EXTEND THE TI ME FOR CLOSI NG FOR A PERI OD OF NOT MORE

4
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THAN 15 DAYS AFTER THE BUYER HAS RECEI VED ALL OF THE | TEMS
REQUI RED. BUYER' S RIGHT TO VO D THI S AGREEMENT SHALL

TERM NATE AT CLOSI NG ElI GURES CONTAI NED | N ANY BUDGET

DELI VERED TO THE BUYER PREPARED | N ACCORDANCE W TH THE
CONDOM NI UM ACT ARE ESTI MATES ONLY AND REPRESENT AN
APPROXI MATI ON OF FUTURE EXPENSES BASED ON FACTS AND

Cl RCUMSTANCES EXI STI NG AT THE TI ME OF THE PREPARATI ON OF THE
BUDGET BY THE DEVELOPER. ACTUAL COSTS OF SUCH | TEMS MAY EXCEED
THE ESTI MATED COSTS. SUCH CHANGES | N COST DO NOT CONSTI TUTE
MATERI AL _ADVERSE CHANGES | N THE OFFERI NG

2. Contain the foll owi ng caveat in conspicuous type on
the first page of the contract: ORAL REPRESENTATI ONS CANNOT
BE RELI ED UPON AS CORRECTLY STATI NG THE REPRESENTATI ONS OF THE
DEVELOPER. FOR CORRECT REPRESENTATI ONS, REFERENCE SHOULD BE
MADE TO THI S CONTRACT AND THE DOCUMENTS REQUI RED BY SECTI ON
718.503, FLORI DA STATUTES, TO BE FURNI SHED BY A DEVELOPER TO A
BUYER OR LESSEE

3. If the unit has been occupied by soneone other than
the buyer, contain a statement that the unit has been
occupi ed.

4. If the contract is for the sale or transfer of a
unit subject to a lease, include as an exhibit a copy of the
executed | ease and shall contain within the text in
conspicuous type: THE UNIT IS SUBJECT TO A LEASE (OR
SUBLEASE) .

5. If the contract is for the lease of a unit for a
termof 5 years or nore, include as an exhibit a copy of the
proposed | ease

6. If the contract is for the sale or lease of a unit
that is subject to a lien for rent payable under a | ease of a
recreational facility or other commonly used facility, contain

5
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within the text the follow ng statenment in conspicuous type:
THI'S CONTRACT |'S FOR THE TRANSFER OF A UNIT THAT | S SUBJECT TO
A LI EN FOR RENT PAYABLE UNDER A LEASE OF COMMONLY USED
FACI LI TI ES. FAILURE TO PAY RENT MAY RESULT I N FORECLOSURE OF
THE LI EN

7. State the nane and address of the escrow agent
required by s. 718.202 and state that the purchaser may obtain

a receipt for his or her deposit fromthe escrow agent upon

© 00 N O 0o b~ W N B

request.

iy
o

8. If the contract is for the sale or transfer of a

=
(=Y

unit in a condomniumin which timeshare estates have been or

iy
N

may be created, contain within the text in conspicuous type:

UNITS IN TH'S CONDOM NI UM ARE SUBJECT TO Tl MESHARE ESTATES.

= e
I N

The contract for the sale of a fee interest in a tinmeshare

iy
(63}

estate shall also contain, in conspicuous type, the follow ng:
FOR THE PURPOSE OF AD VALOREM TAXES OR SPECI AL ASSESSMENTS
LEVI ED BY TAXI NG AUTHORI TI ES AGAI NST A FEE | NTEREST IN A

TI MESHARE ESTATE, THE MANAG NG ENTI TY | S GENERALLY CONSI DERED
THE TAXPAYER UNDER FLORI DA LAW YOU HAVE THE RI GHT TO
CHALLENGE AN ASSESSMENT BY A TAXI NG AUTHORI TY RELATI NG TO YOUR
TI MESHARE ESTATE PURSUANT TO THE PROVI SI ONS OF CHAPTER 194,
FLORI DA STATUTES.

N N NN B PP
W N P O © 00 N O

(c) Subsequent estimates; when provided.--1f the

N
SN

closing on a contract occurs nmore than 12 nonths after the

N
o

filing of the offering circular with the division, the

N
»

devel oper shall provide a copy of the current estimated

N
~

operating budget of the association to the buyer at cl osinag,

N
(o]

whi ch shall not be considered an anendnent that nodifies the

N
©

of fering provided any changes to the association's budget from

w
o

t he budget given to the buyer at the tine of contract signing

w
e

were the result of matters beyond the devel oper's control
6
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1| Changes in budgets of any master association, recreation

2| association, or club and similar budgets for entities other

3| than the association shall |ikew se not be considered

4| anendnments that nmodify the offering. It is the intent of this
5| paragraph to clarify existing |aw

6 Section 5. Present paragraph (d) of subsection (21) of
7| section 718.504, Florida Statutes, is redesignated as

8| paragraph (f) and new paragraphs (d) and (e) are added to that
9| subsection to read

10 718.504 Prospectus or offering circular.--Every

11| devel oper of a residential condom nium which contains nore

12| than 20 residential units, or which is part of a group of

13| residential condoni niunms which will be served by property to
14| be used in conmon by unit owners of nore than 20 residentia
15| units, shall prepare a prospectus or offering circular and

16| file it with the Division of Florida Land Sal es, Condomi ni uns,
17| and Mobile Hones prior to entering into an enforceable

18| contract of purchase and sale of any unit or |lease of a unit
19| for nmore than 5 years and shall furnish a copy of the

20| prospectus or offering circular to each buyer. |In addition to
21| the prospectus or offering circular, each buyer shall be

22| furnished a separate page entitled "Frequently Asked Questions
23| and Answers," which shall be in accordance with a format

24| approved by the division and a copy of the financia

25| information required by s. 718.111. This page shall, in

26| readabl e | anguage, inform prospective purchasers regarding

27| their voting rights and unit use restrictions, including

28| restrictions on the leasing of a unit; shall indicate whether
29| and in what anmount the unit owners or the association is

30| obligated to pay rent or land use fees for recreational or

31| other commonly used facilities; shall contain a statenent

7
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i dentifying that amount of assessnment which, pursuant to the
budget, would be | evied upon each unit type, exclusive of any
speci al assessnents, and which shall further identify the
basi s upon which assessnents are |evied, whether nonthly,
quarterly, or otherw se; shall state and identify any court
cases in which the association is currently a party of record
in which the association may face liability in excess of

$100, 000; and which shall further state whether nmenbership in
a recreational facilities association is mandatory, and if so,
shall identify the fees currently charged per unit type. The
di vision shall by rule require such other disclosure as inits
judgment will assist prospective purchasers. The prospectus or
offering circular may include nore than one condoni ni um

al though not all such units are being offered for sale as of
the date of the prospectus or offering circular. The
prospectus or offering circular nust contain the foll ow ng

i nformation:

(21) An estimated operating budget for the condom nium
and the association, and a schedule of the unit owner's
expenses shall be attached as an exhibit and shall contain the
foll owing information:

(d) The follow ng statenment in conspicuous type: THE
BUDGET CONTAINED IN THI S OFFERI NG Cl RCULAR HAS BEEN PREPARED
| N ACCORDANCE W TH THE CONDOM NI UM ACT AND IS A GOOD FAI TH
ESTI MATE ONLY AND REPRESENTS AN APPROXI MATI ON OF FUTURE
EXPENSES BASED ON FACTS AND Cl RCUMSTANCES EXI STI NG AT THE TI ME
OF | TS PREPARATI ON. ACTUAL COSTS OF SUCH | TEMS MAY EXCEED THE
ESTI MATED COSTS. SUCH CHANGES I N COST DO NOT CONSTI TUTE
MATERI AL _ADVERSE CHANGES I N THE OFFERI NG

(e) Fach budget for an associ ation prepared by a

devel oper consistent with this subsection shall be prepared in
8
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good faith and shall reflect accurate estinmated anmounts for

the required itens in paragraph (c) at the tinme of the filing

of the offering circular with the division, and subsequent

increased ampunts of any item.included in the association's

estimated budget which are beyond the control of the devel oper

shall not be considered an anendnent that would give rise to

recission rights set forth in paragraph (1)(a) or paragraph

(1) (b), nor shall such increases nmodify, void, or otherw se

af fect any guarantee of the devel oper contained in the

offering circular or any purchase contract. It is the intent

of this paragraph to clarify existing |aw.

Section 6. Section 718.616, Florida Statutes, is

amended to read:

718.616 Disclosure of condition of building and
estimated repl acement costs and notification of
nmuni ci palities.--

(1) Each devel oper of a residential condom nium
created by converting existing, previously occupied

i nprovenments to such form of ownership shall prepare a report

that discloses diselese the condition of the inmprovenents and

the condition of certain conponents and their current

estimated repl acement costs as of the date of the report.

(2) The following information shall be stated
concerning the inprovenents:

(a) The date and type of construction.

(b) The prior use.

(c) Wether there is termte danage or infestation and
whet her the termte damage or infestation, if any, has been
properly treated. The statenent shall be substantiated by
i ncludi ng, as an exhibit, an inspection report by a certified
pest control operator

9
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(3)(a) Disclosure of condition shall be made for each
of the follow ng components that the existing inprovenents may
i ncl ude:

Roof .

Structure.

Firepreoofing—and Fire protection systens.
El evat or s.

Heati ng and cool i ng systens.

Pl unmbi ng.

El ectrical systens.

Swi mmi ng pool

© © N o ok~ N E

Seawal | s, _pilings, and docks.

10. Pavenent and concrete, including roadways,

wal kways, and parki ng areas.

11. Drai nage systens.

12. lrrigation systens.

(b) For each conponent, the follow ng information
shall be disclosed and substantiated by attaching a copy of a
certificate under seal of an architect or engineer authorized
to practice in this state:

1. The age of the conponent as of the date of the

report.
2. The estimted renmaining useful life of the

conmponent as of the date of the report.

3. The estimated current replacenment cost of the

conmponent as of the date of the report, expressed:

a. As a total anount; and
b. As a per-unit anount, based upon each unit's
proportional share of the common expenses.
4. The structural and functional soundness of the
component .
10
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1 (c) Each unit owner and the association are

2| third-party beneficiaries of the report.

3 (d) A supplenmental report shall be prepared for any

4| structure or conponent that is renovated or repaired after

5| conpletion of the original report and prior to the recording
6| of the declaration of condominium If the declaration is not
7| recorded within 1 year after the date of the original report,
8| the devel oper shall update the report annually prior to

9| recording the declaration of condoni nium

10 (e) The report may not contain representations on

11| behalf of the devel opment concerning future inprovenents or
12| repairs and nust be linmted to the current condition of the
13| inprovenents.

14 (4) |If the proposed condominiumis situated within a
15| municipality, the disclosure shall include a letter fromthe
16| municipality acknow edgi ng that the nunicipality has been

17| notified of the proposed creation of a residential condom nium
18| by conversion of existing, previously occupied inprovenents
19| and, in any county, as defined in s. 125.011(1), acknow edgi ng
20| conpliance with applicable zoning requirenents as determn ned
21| by the nunicipality.

22 Section 7. Section 718.618, Florida Statutes, is

23| amended to read:

24 718.618 Converter reserve accounts; warranties.--

25 (1) Wen existing i nprovenents are converted to

26| ownership as a residential condom nium the devel oper shal

27| establish reserve accounts for capital expenditures and

28| deferred mai ntenance, e give warranties as provided by

29| subsection (6), or post a surety bond as provided by

30| subsection (7). The devel oper shall fund the reserve accounts
31| in amounts cal cul ated as foll ows:

11
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(a)l. Wen the existing inprovenents include an
air-conditioning systemserving nore than one unit or property
whi ch the association is responsible to repair, nmintain, or
repl ace, the devel oper shall fund an air-conditioning reserve
account. The amount of the reserve account shall be the
product of the estinmated current replacenent cost of the
system as disclosed and substanti ated pursuant to s.
718.616(3)(b), multiplied by a fraction, the nunerator of
whi ch shall be the |esser of the age of the systemin years or
9, and the denom nator of which shall be 10. Wen such
air-conditioning systemis within 1,000 yards of the seacoast,
the nunerator shall be the | esser of the age of the systemin
years or 3, and the denomi nator shall be 4.

2. The devel oper shall fund a plunbing reserve
account. The amount of the funding shall be the product of the
estimated current replacenent cost of the plunbing conponent,
as di sclosed and substantiated pursuant to s. 718.616(3)(b),
multiplied by a fraction, the nunerator of which shall be the
| esser of the age of the plunbing in years or 36, and the
denomi nat or of which shall be 40.

3. The devel oper shall fund a roof reserve account.
The ampount of the funding shall be the product of the
estimated current replacenent cost of the roofing conponent,
as di sclosed and substantiated pursuant to s. 718.616(3)(b),
multiplied by a fraction, the nunerator of which shall be the
| esser of the age of the roof in years or the nunerator |isted
in the follow ng table. The denom nator of the fraction shal

be determ ned based on the roof type, as follows:

Roof Type Nurer at or Denomi nat or

12
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a. Built-up roof
wi t hout insul ation 4 5

b. Built-up roof

with insulation 4 5
c Cenment tile roof 45 50
d. Asphalt shingle roof 14 15
e. Copper roof
f. Wbod shingle roof 9 10
g. All other types 18 20

(b) The age of any conponent or structure for which
the developer is required to fund a reserve account shall be

measured in years, rounded to the nearest whole year. The

ampunt _of converter reserves to be funded by the devel oper for

each structure or conponent shall be based on the age of the

structure or conponent as disclosed in the inspection report.

The architect or engineer shall deternine the age of the

conponent fromthe later of:

1. The date when the conponent or structure was
repl aced or substantially renewed, if the replacenment or
renewal of the conponent at |east net the requirenments of the
t hen- appl i cabl e buil di ng code; or

2. The date when the installation or construction of
the exi sting conmponent or structure was conpl eted.

(c) Wen the age of a conmponent or structure is to be
measured fromthe date of replacenent or renewal, the
devel oper shall provide the division with a certificate, under
the seal of an architect or engineer authorized to practice in
this state, verifying:

1. The date of the replacenment or renewal; and

13
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2. That the replacenent or renewal at |east net the
requi renents of the then-applicable building code.

(d) In addition to establishing the reserve accounts
speci fied above, the devel oper shall establish those other
reserve accounts required by s. 718.112(2)(f), and shall fund
those accounts in accordance with the fornula provided

therein. The vote to waive or reduce the funding or reserves

required by s. 718.112(2)(f) does not affect or negate the

obligations arising under this section.

(2)(a) The devel oper shall fund the reserve account
requi red by subsection (1), on a pro rata basis upon the sale
of each unit. The devel oper shall deposit in the reserve
account not |less than a percentage of the total anount to be
deposited in the reserve account equal to the percentage of
ownership of the common el enents allocable to the unit sold.
When a devel oper deposits anpunts in excess of the mninmum
reserve account funding, l|ater deposits nay be reduced to the
extent of the excess funding. For the purposes of this
subsection, a unit is considered sold when a fee interest in
the unit is transferred to a third party or the unit is |eased
for a period in excess of 5 years.

(b) When an associ ati on makes an expenditure of
reserve account funds before the devel oper has sold all units,
t he devel oper shall nmke a deposit in the reserve account.
Such deposit shall be at |least equal to that portion of the
expenditure which woul d be charged agai nst the reserve account
deposit that would have been made for any such unit had the
unit been sold. Such deposit may be reduced to the extent the
devel oper has funded the reserve account in excess of the

m ni mum reserve account funding required by this subsection.

14
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Thi s paragraph applies only when the devel oper has funded
reserve accounts as provided by paragraph (a).

(3) The use of reserve account funds is |limted as
foll ows:

(a) Reserve account funds rmay be spent prior to the
assunption of control of the association by unit owners other
than the devel oper; and

(b) Reserve account funds rmay be expended only for
repair or replacenent of the specific conponents for which the
funds were deposited, unless, after assunption of control of
the association by unit owners other than the devel oper, it is
determ ned by three-fourths of the voting interests in the
condomi niumto expend the funds for other purposes.

(4) The devel oper shall establish the reserve account
in the nane of the association at a bank, savings and | oan
associ ation, or trust conpany located in this state.

(5) A devel oper may establish and fund additiona

converter reserve accounts. The ampunt of funding shall be the

product of the estinmated current replacenent cost of a

conponent, as disclosed and substanti ated pursuant to s.

718.616(3)(b), nmultiplied by a fraction, the nunerator of

which is the age of the conponent in vears and the denoni nator

of which is the total estimated |life of the conponent in

years.
(6) A devel oper makes no inplied warranties when

exi sting inprovenents are converted to ownership as a

resi dential condom nium and reserve accounts are funded in

accordance with this section. As an alternative to

establishing such reserve accounts, or when a devel oper fails

to establish the reserve accounts in accordance with this

section, the devel oper shall be deened to have granted to the
15
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purchaser of each unit an inplied warranty of fitness and

nmerchantability for the purposes or uses intended—as—toe—the

g, The warranty shall be for a period beginning with the
noti ce of intended conversion and continuing for 3 years
thereafter, or the recording of the declaration to condom nium
and continuing for 3 years thereafter, or 1 year after owners
ot her than the devel oper obtain control of the association
whi chever occurs last, but in no event nore than 5 years.

(a) The warranty provided for in this section is
condi tioned upon routine mai ntenance bei ng perforned, unless
the mai ntenance is an obligation of the devel oper or a
devel oper-control | ed associ ation

(b) The warranty shall inure to the benefit of each
owner and successor owner.

(c) Existing inprovements converted to residentia
condoni nium may be covered by an insured warranty program
underwitten by an insurance conpany authorized to do business
inthis state, if such warranty program neets the nini num
requi renents of this chapter. To the degree that the warranty
program does not neet the m nimumrequirenments of this
chapter, such requirements shall apply.

(7) Wen a devel oper desires to post a surety bond,
the devel oper shall, after notification to the buyer, acquire
a surety bond issued by a conpany licensed to do business in
this state, if such a bond is readily available in the open

mar ket, in an anount which would be equal to the total anmpunt

16
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of all reserve accounts required under subsection (1), payable
to the association.

(8) The anmended provisions of this section do not
af fect a conversion of existing inprovenents when a devel oper
has filed a notice of intended conversion and the documents
required by s. 718.503 or s. 718.504, as applicable, with the
division prior to the effective date of this |aw, provided:

(a) The docunments are proper for filing purposes.

(b) The devel oper, not later than 6 nmonths after such
filing:

1. Records a declaration for such filing in accordance
with part 1.

2. Gves a notice of intended conversion

(9) This section applies only to the conversion of
exi sting inprovenents where construction of the inprovenent
was conmenced prior to its designation by the devel oper as a
condom nium 1In such circunstances, s. 718.203 does not apply.

(10) A devel oper who sells a condom ni um parcel that

is subject to this part shall disclose in conspicuous type in

the contract of sale whether the devel oper has established

reserve accounts, provided a warranty of fitness and

nerchantability, or posted a surety bond for purposes of

conplying with this section.
Section 8. Subsection (3) of section 719.104, Florida

Statutes, is amended to read:

719.104 Cooperatives; access to units; records;
financial reports; assessnments; purchase of |eases.--

(3) I NSURANCE. - - The association shall use its best
efforts to obtain and maintain adequate i nsurance to protect
the associ ation property. The association may al so obtain and
maintain liability insurance for directors and officers,

17
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1| insurance for the benefit of association enployees, and fl ood
2| insurance. A copy of each policy of insurance in effect shal
3| be made avail able for inspection by unit owners at reasonabl e
4] tinmes.

5 (a) Wndstorminsurance coverage for a group of no

6| fewer than three comunities created and operating under

7| chapter 718, this chapter, chapter 720, or chapter 721 may be
8| obtained and nmaintained for the comunities if the insurance
9| coverage is sufficient to cover an anmount equal to the

10| probable maximum |l oss for the communities for a 250-year

11| wi ndstorm event. Such probable nmaxi num | oss nust be deternined
12| through the use of a conpetent nodel that has been accepted by
13| the Florida Conmi ssion on Hurricane Loss Projection

14| Methodol ogy. Such insurance coverage is deenmed adequate

15| windstorm i nsurance for the purposes of this section.

16 (b) An association or group of associations may

17| self-insure against clains against the association, the

18| association property, and the cooperative property required to
19| be insured by an association, upon conpliance with the
20| applicable provisions of ss. 624.460-624.488, which shall be
21| considered adequate insurance for purposes of this section.
22 Section 9. Paragraph (e) is added to subsection (1) of
23| section 719.107, Florida Statutes, to read:
24 719. 107 Common expenses; assessnent. --
25 (1)
26 (e) Common expenses include the costs of wi ndstorm
27| insurance acquired by the association under the authority of
28| s. 718.111(11), including costs and contingent expenses
29| required to participate in a self-insurance fund authorized
30| and approved pursuant to s. 624.462.
31

18
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1 Section 10. Subsection (9) of section 719.108, Florida
2| Statutes, is anended to read:

3 719.108 Rents and assessnents; liability; lien and

4| priority; interest; collection; cooperative ownership.--

5 (9) The specific purposes of any special assessnent

6| including any contingent special assessment levied in

7| conjunction with the purchase of a wi ndstorminsurance policy
8| authorized by s. 719.104(3), approved in accordance with the

9| cooperative docunments shall be set forth in a witten notice
10| of such assessnment sent or delivered to each unit owner. The
11| funds collected pursuant to a special assessnent shall be used
12| only for the specific purpose or purposes set forth in such

13| notice or returned to the unit owners. However, upon

14| compl etion of such specific purposes, any excess funds shal

15| be considered comon surplus and may, at the discretion of the
16| board, either be returned to the unit owners or applied as a
17| credit toward future assessnments.

18 Section 11. Paragraph (a) of subsection (1) of section
19| 719.503, Florida Statutes, is amended, and paragraph (c) is
20| added to that subsection, to read:
21 719.503 Disclosure prior to sale.--
22 (1) DEVELOPER DI SCLOSURE. - -
23 (a) Contents of contracts.--Any contracts for the sale
24| of a unit or a |lease thereof for an unexpired term of nore
25| than 5 years shall contain:
26 1. The followi ng legend in conspicuous type: TH' S
27| AGREEMENT | S VO DABLE BY BUYER BY DELI VERI NG WRI TTEN NOTI CE OF
28| THE BUYER S | NTENTI ON TO CANCEL W THI N 15 DAYS AFTER THE DATE
29| OF EXECUTI ON OF THI S AGREEMENT BY THE BUYER, AND RECEI PT BY
30| BUYER OF ALL OF THE | TEMS REQUI RED TO BE DELI VERED TO HI M OR
31| HER BY THE DEVELOPER UNDER SECTI ON 719. 503, FLORI DA STATUTES.

19
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THI S AGREEMENT | S ALSO VO DABLE BY BUYER BY DELI VERI NG WRI TTEN
NOTI CE OF THE BUYER S | NTENTI ON TO CANCEL W THI N 15 DAYS AFTER
THE DATE OF RECEI PT FROM THE DEVELOPER OF ANY AMENDMENT WHI CH
MATERI ALLY ALTERS OR MODI FI ES THE OFFERI NG | N A MANNER THAT 1S
ADVERSE TO THE BUYER  ANY PURPORTED WAI VER OF THESE

VO DABI LI TY RI GHTS SHALL BE OF NO EFFECT. BUYER MAY EXTEND THE
TIME FOR CLOSI NG FOR A PERI OD OF NOT MORE THAN 15 DAYS AFTER
THE BUYER HAS RECEI VED ALL OF THE | TEMS REQUI RED. BUYER' S
RIGHT TO VO D THI S AGREEMENT SHALL TERM NATE AT CLOSI NG

Fl GURES CONTAI NED I N ANY BUDGET DELIVERED TO THE BUYER
PREPARED | N ACCORDANCE W TH THE COOPERATI VE ACT ARE ESTI MATES
ONLY AND REPRESENT AN APPROXI MATI ON OF FUTURE EXPENSES BASED
ON FACTS AND ClI RCUMSTANCES EXI STING AT THE TIME OF THE
PREPARATI ON OF THE BUDGET BY THE DEVELOPER. ACTUAL COSTS OF
SUCH | TEMS MAY EXCEED THE ESTI MATED COSTS. SUCH CHANGES | N
COST DO NOT_CONSTI TUTE MATERI AL _ADVERSE CHANGES | N THE
OFFERI NG

2. The follow ng caveat in conspicuous type shall be
pl aced upon the first page of the contract: ORAL
REPRESENTATI ONS CANNOT BE RELI ED UPON AS CORRECTLY STATI NG THE
REPRESENTATI ONS OF THE DEVELOPER. FOR CORRECT
REPRESENTATI ONS, REFERENCE SHOULD BE MADE TO THI S CONTRACT AND
THE DOCUMENTS REQUI RED BY SECTI ON 719. 503, FLORI DA STATUTES,
TO BE FURNI SHED BY A DEVELOPER TO A BUYER OR LESSEE

3. If the unit has been occupied by soneone other than
the buyer, a statenent that the unit has been occupi ed.

4. If the contract is for the sale or transfer of a
unit subject to a lease, the contract shall include as an
exhibit a copy of the executed | ease and shall contain within
the text in conspicuous type: THE UNIT IS SUBJECT TO A LEASE
(OR SUBLEASE) .

20
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5. If the contract is for the lease of a unit for a
termof 5 years or nore, the contract shall include as an
exhibit a copy of the proposed |ease.

6. If the contract is for the sale or lease of a unit
that is subject to a lien for rent payable under a | ease of a
recreational facility or other commbn areas, the contract
shall contain within the text the follow ng statenment in
conspi cuous type: THI'S CONTRACT IS FOR THE TRANSFER OF A UNI'T
THAT |'S SUBJECT TO A LI EN FOR RENT PAYABLE UNDER A LEASE OF
COMMON AREAS. FAI LURE TO PAY RENT MAY RESULT | N FORECLOSURE OF
THE LI EN

© 00 N O 0o b~ W N B

S
N B O

7. The contract shall state the nanme and address of

iy
w

the escrow agent required by s. 719.202 and shall state that

[y
SN

the purchaser nay obtain a receipt for his or her deposit from

iy
(63}

the escrow agent, upon request.

iy
(e}

8. If the contract is for the sale or transfer of a

=
~

unit in a cooperative in which tinmeshare estates have been or

iy
[e0)

may be created, the followi ng text in conspicuous type: UNTS
IN THI S COOPERATI VE ARE SUBJECT TO TI MESHARE ESTATES. The

N
o ©

contract for the sale of a tinmeshare estate nust al so contain,
i n conspicuous type, the followi ng: FOR THE PURPOSE OF AD
VALOREM TAXES OR SPECI AL ASSESSMENTS LEVI ED BY TAXI NG
AUTHORI TI ES AGAI NST A TI MESHARE ESTATE, THE MANAGI NG ENTITY IS
GENERALLY CONSI DERED THE TAXPAYER UNDER FLORI DA LAW YOU HAVE
THE RI GHT TO CHALLENGE AN ASSESSMENT BY A TAXI NG AUTHORI TY
RELATI NG TO YOUR Tl MESHARE ESTATE PURSUANT TO THE PROVI SI ONS
OF CHAPTER 194, FLORI DA STATUTES.

N D D N DN NN
o N o o B~ W N P

(c) Subsequent estimates; when provided.--1f the

N
©

closing on a contract occurs nore than 12 nonths after the

w
o

filing of the offering circular with the division, the

w
e

devel oper shall provide a copy of the current estimated
21
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operating budget of the association to the buyer at cl osinag,

whi ch shall not be considered an anendnent that nodifies the

of fering provided any changes to the association's budget from

t he budget given to the buyer at the tine of contract signing

were the result of matters beyond the devel oper's control

Changes in budgets of any master association, recreation

association, or club and simlar budgets for entities other

than the association shall |ikew se not be consi dered

anendnents that nodify the offering. It is the intent of this

paragraph to clarify existing | aw

Section 12. Present paragraph (d) of subsection (20)
of section 719.504, Florida Statutes, is redesignated as
par agraph (f) and new paragraphs (d) and (e) are added to that
subsection to read

719.504 Prospectus or offering circular.--Every
devel oper of a residential cooperative which contains nore
than 20 residential units, or which is part of a group of
residential cooperatives which will be served by property to
be used in conmon by unit owners of nore than 20 residentia
units, shall prepare a prospectus or offering circular and
file it with the Division of Florida Land Sal es, Condom ni umns,
and Mobile Honmes prior to entering into an enforceable
contract of purchase and sale of any unit or |ease of a unit
for nore than 5 years and shall furnish a copy of the
prospectus or offering circular to each buyer. 1In addition to
the prospectus or offering circular, each buyer shall be
furni shed a separate page entitled "Frequently Asked Questions
and Answers," which nust be in accordance with a format
approved by the division. This page nmust, in readable
| anguage: inform prospective purchasers regarding their
voting rights and unit use restrictions, including

22
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restrictions on the leasing of a unit; indicate whether and in
what anount the unit owners or the association is obligated to
pay rent or |land use fees for recreational or other comonly
used facilities; contain a statenent identifying that anount
of assessnent which, pursuant to the budget, would be |evied
upon each unit type, exclusive of any special assessnments, and
which identifies the basis upon which assessnents are | evied,
whet her nonthly, quarterly, or otherwi se; state and identify
any court cases in which the association is currently a party
of record in which the association may face liability in
excess of $100,000; and state whether nenmbership in a
recreational facilities association is mandatory and, if so,
identify the fees currently charged per unit type. The

di vision shall by rule require such other disclosure as inits
judgment will assist prospective purchasers. The prospectus or
offering circular may include nore than one cooperative,

al though not all such units are being offered for sale as of
the date of the prospectus or offering circular. The
prospectus or offering circular nust contain the foll ow ng

i nformation:

(20) An estimated operating budget for the cooperative
and the association, and a schedule of the unit owner's
expenses shall be attached as an exhibit and shall contain the
foll owing information:

(d) The follow ng statement in conspicuous type: THE
BUDGET CONTAINED IN THI S OFFERI NG Cl RCULAR HAS BEEN PREPARED
| N ACCORDANCE W TH THE COOPERATIVE ACT AND IS A GOOD FAI TH
ESTI MATE ONLY AND REPRESENTS AN APPROXI MATI ON OF FUTURE
EXPENSES BASED ON FACTS AND Cl RCUMSTANCES EXI STING AT THE TI ME
OF | TS PREPARATI ON. ACTUAL COSTS OF SUCH | TEMS MAY EXCEED THE

23
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1| ESTI MATED COSTS. SUCH CHANGES I N COST DO NOT CONSTI TUTE

2| MATERI AL ADVERSE CHANGES | N THE OFFERI NG

3 (e) Each budget for an association prepared by a

4| devel oper consistent with this subsection shall be prepared in
5| good faith and shall reflect accurate estinmated anmpunts for

6| the required itens in paragraph (c) at the tine of the filing
7| of the offering circular with the division, and subsequent

8| increased ampunts of any itemincluded in the association's

9| estimated budget which are beyond the control of the devel oper
10| shall not be considered an amendnent that would give rise to
11| recission rights set forth in s. 718.504(1)(a) or (b)., nor

12| shall such increases nodify, void, or otherw se affect any

13| guarantee of the devel oper contained in the offering circular
14| or any purchase contract. It is the intent of this paragraph
15| to clarify existing |aw

16 Section 13. Subsection (11) is added to section

17| 720.303, Florida Statutes, to read:

18 720.303 Association powers and duties; neetings of

19| board; official records; budgets; financial reporting;
20| association funds; recalls.--
21 (11) W NDSTORM | NSURANCE. - - W ndst or m i nsur ance
22| coverage for a group of no fewer than three comunities
23| created and operating under chapter 718, chapter 719, this
24| chapter, or chapter 721 may be obtained and maintained for the
25| comunities if the insurance coverage is sufficient to cover
26| an _anmpunt equal to the probable maximumloss for the
27| comunities for a 250-year windstorm event. Such probable
28| maxi mum | oss nust be determ ned through the use of a conpetent
29| nodel that has been accepted by the Florida Connission on
30| Hurricane Loss Projection Methodol ogy. Such insurance coverage
31

24
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is deened adequate wi ndstorm coverage for purposes of this

chapter.
Section 14. Section 720.308, Florida Statutes, is

amended to read:

720. 308 Assessnents and charges.--For any comrunity
created after Cctober 1, 1995, the governi ng docunents nust
descri be the manner in which expenses are shared and specify
the nmenber's proportional share thereof.

(1) Assessnents |evied pursuant to the annual budget
or special assessnment nust be in the nmenber's proportiona
share of expenses as described in the governing docunent,
whi ch share may be different anong cl asses of parcels based
upon the state of devel opnent thereof, |evels of services
recei ved by the applicable nmenbers, or other relevant factors.

(2) While the developer is in control of the
homeowners' association, it may be excused from paynment of its
share of the operating expenses and assessnents related to its
parcels for any period of tinme for which the devel oper has, in
the declaration, obligated itself to pay any operating
expenses incurred that exceed the assessnments receivable from
ot her menbers and ot her incone of the association.

(3) Assessnents or contingent assessnents nmay be

levied by the board of directors of the association to secure

the obligation of the honeowners' association for insurance

acquired froma self-insurance fund authorized and operating

pursuant to s. 624.462.

(4) This section does not apply to an association, no
matter when created, if the association is created in a
community that is included in an effective

devel opnent - of -r egi onal -i npact devel opnent order as of October

25
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1, 1995 the—-effeetivedateof this—aet, together with any
approved nodi fications thereto.
Section 15. This act shall take effect upon becom ng a

| aw.
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR
2 Senate Bill 396
3
4| The conmittee substitute amends the definition of "Land" in s.
c 718.103(18) by including a condom niumunit.

It defines "comon expenses” in s. 718.115, F.S., to include
6| the costs of windstorminsurance acquired by the association
under the authority of s. 718.111(11), F.S., and costs and
7| contingent expenses required to participate in self-insurance

g fund aut horized and approved pursuant to s. 624.462, F.S.
The committee substitute anends s. 718.116, F.S., to provide
9| that any special assessnent may include any contingent specia
assessnment |levied in conjunction with the purchase of a
10| wi ndstorm i nsurance policy authorized by s. 718.111(11), F.S.
11| It amends s. 718.503, F.S. to Provide that the figures
contained in an¥ budget are only estimtes and represent an
12| approxi mati on of future expenses based on facts and
circunst ances which exist at the tinme the devel oper prepares
13| the budget. It further provides that the actual costs of
items may exceed the estimated costs and that such changes do
14| not constitute nmaterial adverse changes in the offering.
15| It amends s. 718.503(1)(c), F.S., to provide that updated
estimates of the operating budget be provided at closing if
16| the association is in a new budget year. The estimate I's not
to be considered an anmendnment that nodifies the offering if
17| the changes to the budget were the result of matters beyond
the developer's control. Changes in budgets of any nmster
18| association, recreation association, or club and simlar
budgets for entities other than the association are al so not
19| to be considered amendnents that nodify the offering.
20| It anmends s. 718.504(21%, F.S., torequire a statenent in
conspi cuous type that the budget is prepared in accordance
21| with the condonmi niumact, is a good faith estimte and
represents an approxi mati on of future expenses based on facts
22| and circunstances existing at the tine o Preparation. It
further provides that any changes in actual cost fromthe
23| estimated cost do not constitute material adverse changes in
” the offering.
It creates s. 718.504(21)(e), F.S., to provide that the budget
25| is a good faith estinmate made at the tine of the filing of the
offering circular with the division and any subsequent
26| increased anmounts on any item which are beyond the devel oper's
control are not considered anmendnents that give rise to
27| rescission rights as provided in the section nor do such
i ncreases, nodify, void, or otherw se affect any guarantee of
28| the devel oper.
29| It amends s. 719.104, F.S., to authorize cooperatives to
participate in the self-insurance prograns authorized in the
30| 2007 Special Session A
31| It creates s. 719.107(1)(e), F.S., to provide that conmon

expenses include the costs of w ndstorminsurance acquired by
27
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1| the association under the authority of s. 718.111(11), F.S.
i ncludi ng costs and conti ngent expenses required to
2| participate in a self-insurance fund authorized and approved
3 pursuant to s. 624.462, F.S.
It amends s. 719.108(9), F.S., to provide that any specia
4| assessnment may include any contingent special assessment
l evied in conjunction with the purchase of a w ndstorm
5| insurance policy authorized by s. 719.104§3), F.S., and that
any excess funds may, at the discretion of the board, either
6| be returned to the unit owners or applied as a credit toward
; future assessnents.
It anends the disclosure | anguage for cooperative contracts in
8| s. 719.503(1)(a), F.S., to provide that figures contained in
any budget delivered to the buyer, prepared in accordance with
9| the Cooperative Act are estimates only and represent an
approximation of future expenses based on facts and
10| circunstances existing at the tine of the preparation of the
budget bK t he devel oper. The actual costs of the itenms may
11| exceed the estimted cost but do not constitute materia
12 adverse changes in the offering.
It creates s. 719.503(1)(c), F.S., to provide that if the
13| closing on a contract occurs nore than 12 nonths after the
filing of the offering circular with the division, the
14| devel oper shall provide a copy of the current estimated
OEerat|ng budget of the association to the buyer at closing.
15| The estimate I's not to be considered an amendnent that
nodi fies the offering if the changes to the budget were the
16| result of matters beyond the developer's control. It further
provi des that changes in budgets of any master association
17| recreation association, or club and sinilar budgets for
entities other than the association shall not be considered
18| anendnents that nodify the offering.
19| It creates s. 719.504(20)(d), F.S., to provide that the
esti mated operating budget for the cooperative and the
20| association, and a schedule of the unit owner's expenses that
is attached as an exhibit contain a statement in conspicuous
21| type that the budget contained in the offering circular is
Prepared i n accordance with the cooperative act and is a good
22 aith estimate onl¥ and represents an approxi mati on of future
expenses based on facts and circunstances existing at the tinme
23| of its ﬁreﬁaration. The actual costs may exceed the estinate
but such changes do not constitute materi al adverse changes in
24| the offering.
25| It creates s. 719.504(20)(e), F.S., to provide that each
budget t he devel oper prepares for an association be done in
26| good faith and reflect accurate estimated anounts for the
required itenms in the section at the time of filing of the
27| offering circulars with the division, and subsequent increased
ampunts of any itemincluded in the association's estimted
28| budget which are beyond the control of the devel oper are not
consi dered an amendnent that gives rise to rescission rights
29| provided in this section nor shall the increases nodify, void,
or otherwi se affect any guarantee of the devel oper contai ned
30| in the offering circular or any purchase contract.
31| It creates s. 720.303(11), F.S., to provide that w ndstorm

i nsurance coverage for a group of no fewer than three
28
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1| communities created and operating under ch. 718, ch 719,
ch. 720, and ch.721, F.S., may be obtained and nmaintained if

2| the insurance is sufficient to cover an ampunt equal to the
probabl e maxi mum | oss for the communities for a 250 year

3| windstormevent. The probable maxi mum |l oss is determn ned
throu?h the use of a conpetent nodel that has been accepted by

4| the Florida Commi ssion on Hurricane Loss Projection
Met hodol ogy. The i nsurance coverage i s deened adequate

5| wi ndstorm coverage for purposes of this chapter.

6| It anends s. 720.308(3), F.S., to authorize a nandatory
homeowners' associ ation board of directors to nake assessnents

7| in conjunction with the self-insurance funds authorized and

g operating pursuant to s. 624.462, F.S.
It amends s. 720.308(4), F.S., to provide that the section

9| does not apply to an association if the association was
created in a community that is included in an effective

10| devel opnent - of -regi onal -i npact devel opnent order as of OCctober
1, 1995.
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CODI NG Words st+r+eken are del etions; words underlined are additions.




