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FOR CONSI DERATI ON By the Committee on Governnental Operations

585- 539A- 07
1 A Dbill to be entitled
2 An act relating to exenptions fromthe
3 requi renents of ch. 120, F.S.; anending s.
4 120.569, F.S.; requiring that the state provide
5 prior notice if it intends to offer certain
6 evi dence in an administrative hearing;
7 provi di ng procedures for administrative
8 heari ngs invol ving all egations of sexua
9 m sconduct by a licensed professional; anending
10 s. 120.57, F.S., relating to hearings involving
11 di sputed issues of material fact; elimnating
12 certain procedures when the state offers
13 evi dence involving past acts or evidence to
14 prove bad character or propensity; conformng
15 cross-references; amending s. 120.80, F.S.
16 exenpting judges of conpensation clainms from
17 the requirenments for notice and a hearing under
18 ss. 120.569 and 120.57, F.S., when adjudicating
19 wor kers' conpensation cl ains; providing that
20 judges of conpensation clains are subject to
21 t he rul emaki ng procedures of ch. 120, F.S.
22 providing for the Ofice of Appeal Hearings
23 within the Departnent of Children and Famly
24 Services rather than an administrative |aw
25 judge to conduct certain hearings concerning
26 the benefits provided under state public
27 assi stance prograns; requiring that such
28 hearings conply with certain rul es of
29 procedure; deleting a requirenent that
30 appel late jurisdiction for the Florida Public
31 Servi ce Commi ssion conformto the
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1 Tel ecomruni cati ons Act of 1996; renpving the

2 exenption fromch. 120, F.S., provided for

3 di squalification reviews of certified nurse

4 assi stant progranms; requiring that a formal

5 heari ng be conducted by a hearing officer

6 elimnating the authority of the Departnent of
7 Health to contract with the Departnent of

8 Children and Fanmily Services for hearing

9 of ficers to conduct hearings on natters

10 i nvolving certain federal prograns adm nistered
11 by the Departnent of Health; anmending s.

12 120.81, F.S.; authorizing the Parole Comi ssion
13 to require that a prisoner submit witten

14 statements concerning intended action by the
15 conmmi ssi on rather than be publicly heard;

16 elimnating certain requirenments for testinony
17 and evidence in an administrative hearing

18 i nvolving the allegation of sexual m sconduct
19 by a licensed professional; anmendi ng ss.
20 120. 56, 120.65, 388.4111, 403.788, 403.9415
21 and 627.0612, F.S., relating to challenges to
22 rul es, adm ni strative |aw judges, public |ands,
23 final orders, disposition of applications, and
24 rati ng determ nations; confornmng
25 cross-references; amending s. 163.3177, F.S.
26 del eting provisions exenpting fromrevi ew under
27 ch. 120, F.S., rules adopted by the state |and
28 pl anni ng agency establishing criteria for
29 reviewi ng | ocal conprehensive plans; deleting a
30 requi renent that such rules be reviewed by the
31 Legi sl ature; del eting obsol ete provisions;
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1 anmending s. 186.508, F.S.; revising the

2 exenption for certain rules adopted by a

3 regi onal planning council fromrule challenge
4 or drawout proceedi ngs under ch. 120, F.S.

5 anmending s. 380.06, F.S.; deleting provisions
6 exenpting fromreview under ch. 120, F.S.

7 certain rules adopted by the state | and

8 pl anni ng agency authorizing the assessnent and
9 col l ection of fees; amending s. 393.0661, F.S.
10 deleting the authority of the Agency for Health
11 Care Adninistration to adopt rul es under

12 certain circunstances governing fees,

13 rei mbursenent rates, |engths of stay, nunber of
14 visits, number of services, or enroll nent

15 limts for the hone and comrunity-based

16 services delivery system of the Agency for

17 Persons with Disabilities; anending s. 393.125
18 F.S.; requiring that the Agency for Persons

19 with Disabilities adopt rules establishing
20 gui delines for admnistrative hearings;
21 authorizing witnesses to appear on behalf of a
22 party by tel ephone or video tel econference;
23 del eti ng provisions authorizing certain
24 adm ni strative hearings under ch. 120, F.S.
25 requiring the agency to adopt certain
26 procedures governing client services provided
27 by service providers; anending s. 408. 039,
28 F.S.; deleting provisions requiring that the
29 court, under certain circunstances, affirma
30 final order by the Agency for Health Care
31 Admi ni stration when reviewi ng a disputed
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1 decision involving a certificate of need;
2 anending s. 409.285, F.S.; clarifying that a
3 final adm nistrative decision regarding a
4 public assistance programis issued in the nane
5 of the state agency that adm nisters the
6 program defining the term "public assistance"”
7 anending s. 456.073, F.S.; providing that the
8 proceedi ngs of a probable cause panel of a
9 board within the Departnent of Health which
10 neets to reconsider the original finding of
11 probabl e cause is subject to public-neetings
12 requi renents; anending s. 458.345, F.S.
13 clarifying provisions that subject resident
14 physi ci ans, assistant resident physicians,
15 house physicians, interns, and fellows in
16 fell owship training to discipline by the Board
17 of Medicine; anmending s. 459.021, F.S.
18 clarifying provisions that subject resident
19 physi ci ans, assistant resident physicians,
20 house physicians, interns, and fellows in
21 fell owship training to discipline by the Board
22 of Osteopathic Medicine; anending s. 1002. 33
23 F.S.; requiring that the decision by the State
24 Board of Education directing a district schoo
25 board to approve or deny an application for a
26 charter school include witten findings of
27 fact; amending s. 1002.335, F.S.; requiring
28 that the decision by the State Board of
29 Education to grant a district school board
30 exclusive authority to authorize charter
31 schools within the school district include

4
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written findings of fact; requiring that a

deci sion by the Florida Schools of Excellence
Commi ssion to deny an application for a charter
school or revoke approval of a cosponsor of a
charter school include witten findings of

fact; amending s. 1002.34, F.S.; requiring that
the decision by the State Board of Education to
approve or deny an application for a charter
techni cal career center include witten

findings of fact; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (g) of subsection (2) of section
120.569, Florida Statutes, is anended to read:

120. 569 Decisions which affect substanti al
interests. --

(2)

(g)l. Irrelevant, immterial, or unduly repetitious
evi dence shall be excluded, but all other evidence of a type
commonly relied upon by reasonably prudent persons in the
conduct of their affairs shall be admi ssible, whether or not
such evi dence would be admissible in a trial in the courts of
Florida. Any part of the evidence may be received in witten
form and all testinony of parties and witnesses shall be nade
under oat h.

2. Notwi thstanding subparagraph 1., simlar fact

evidence of other violations, wongs, or acts is adm ssible

when relevant to prove a material fact in issue, such as proof

of notive, opportunity, intent, preparation, plan, know edge,

identity, or absence of nistake or accident, but it is
5
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i nadm ssi bl e when the evidence is relevant solely to prove bad

character or propensity. When, in an adm nistrative

proceeding, the state intends to offer evidence of other acts

or offenses under this subparagraph, the state shall furnish

to the party whose substantial interests are being deternined

and whose other acts or offenses will be the subject of such

evidence, not less than 10 days before commencenent of the

proceeding, a witten statenent of the acts or offenses it

intends to offer which describes them and the evi dence the

state intends to offer with particularity. Notice is not

required for evidence of acts or offenses which is used for

i npeachnent _or _on rebuttal

3. Notwi thstandi ng subparagraph 1., in a proceedi ng

against a licensed professional or in a proceeding for

licensure of an applicant for professional |icensure which

involves allegations of sexual m sconduct:

a. The testinobny of the victimof the sexua

m sconduct need not be corroborated.

b. Specific instances of prior consensual sexua

activity between the victimof the sexual m sconduct and any

person other than the offender is inadm ssible, unless:

(1) 1t is first established to the adm nistrative | aw

judge in a proceeding in canera that the victimof the sexua

m sconduct is nmistaken as to the identity of the perpetrator

of the sexual mnmi sconduct; or

(11) 1f consent by the victimof the sexual m sconduct

is at issue and it is first established to the adm nistrative

law judge in a proceeding in canera that such evidence tends

to establish a pattern of conduct or behavior on the part of

such victimwhich is so sinmlar to the conduct or behavior in

the case that it is relevant to the issue of consent.
6
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1 c. Reputation evidence relating to the prior sexua
2| conduct of a victimof sexual nisconduct is inadnmssible.
3 Section 2. Present paragraphs (e) through (n) of

4| subsection (1) of section 120.57, Florida Statutes, are

5| redesi gnated as paragraphs (d) through (m, respectively, and
6| present paragraphs (d) and (e) of that subsection are anmended,
7| to read:

8 120.57 Additional procedures for particul ar cases.--
9 (1) ADDI TI ONAL PROCEDURES APPLI CABLE TO HEARI NGS
10| I NVOLVI NG DI SPUTED | SSUES OF MATERI AL FACT. - -

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27 (d)€e¥1. Any agency action that determ nes the

28| substantial interests of a party and that is based on an
29| unadopted rule is subject to de novo review by an

30| administrative | aw judge.

31

7
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2. The agency action shall not be presunmed valid or
invalid. The agency nust denobnstrate that the unadopted rule:
a. |Is within the powers, functions, and duties

del egated by the Legislature or, if the agency is operating
pursuant to authority derived fromthe State Constitution, is
within that authority;

b. Does not enlarge, nodify, or contravene the
speci fic provisions of |aw inplenented;

c. |Is not vague, establishes adequate standards for
agency deci sions, or does not vest unbridled discretion in the
agency;

d. Is not arbitrary or capricious. Arule is arbitrary
if it is not supported by logic or the necessary facts; a rule
is capricious if it is adopted w thout thought or reason or is
i rrational

e. |Is not being applied to the substantially affected
party w thout due notice; and

f. Does not inpose excessive regulatory costs on the
regul ated person, county, or city.

3. The recomended and final orders in any proceeding
shall be governed by the provisions of paragraphs(j) and

(k)€ except that the administrative |aw judge's
determnmination regardi ng the unadopted rule shall not be
rejected by the agency unless the agency first determines from
a review of the conplete record, and states with particularity
in the order, that such determination is clearly erroneous or
does not conply with essential requirenments of law. In any
proceedi ng for review under s. 120.68, if the court finds that
the agency's rejection of the deternination regarding the
unadopted rul e does not conport with the provisions of this
subpar agr aph, the agency action shall be set aside and the

8
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court shall award to the prevailing party the reasonable costs
and a reasonable attorney's fee for the initial proceeding and
the proceedi ng for review

Section 3. Paragraph (b) of subsection (1) and
subsections (7), (13), and (15) of section 120.80, Florida
Statutes, are anended to read

120.80 Exceptions and special requirenents;
agenci es. - -

(1) DIVISION OF ADM NI STRATI VE HEARI NGS. - -

(b) Wbrkers' conpensati on. - - Netwi-thstandinrg—s—
1265241+ A judge of conpensation clains is exenpt fromthe

requirenents for notice and a hearing under ss. 120.569 and

120. 57 when—r adj udi cating matters under chapter 440, but is

subject to the rul emaking procedures in s—het—an—agenrey—o+r

part—of—an—-ageney—For—purpeses—ef this chapter
(7) DEPARTMENT OF CHI LDREN AND FAM LY

SERVI CES. - - Section 120.57(1) notwi thstanding, hearings

requi red by ss. 120.569 and 120.57 concerning the deni al

reduction, suspension, or termi nation of benefits under a

public assistance program as defined in s. 409.285, need not

be conducted by an adninistrative |aw judge assigned by the

di vision unless required otherwise by a specific |law. The

Ofice of Appeal Hearings within the Department of Children

and Fami |y Services may provide the hearings required by ss.

120.569 and 120.57 for all public assistance prograns,

regardl ess of which state agency adm nisters the program if

the public assistance programis adm nistered by the

departnent or the departnent has a formal interagency

agreenent with the state agency that admi nisters the program

to conduct the hearings. Hearings conducted under this

subsection nust conply with the requirenents of ss. 120.569
9
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1| and 120.57 and the uniformrules of procedure, except to the
2| extent that the departnment has adopted rules pursuant to s.

3| 409.28 and has been granted exceptions to the uniformrules of
4| procedure as provided in s. 120.54. Netwithstanrding—Ss—

5

6

7

8

9

10

11

12 (13) FLORI DA PUBLI C SERVI CE COWM SSI ON. - -

13 (a) Agency statements that relate to cost-recovery

14| cl auses, factors, or nechani sns inplenmented pursuant to

15| chapter 366, relating to public utilities, are exenpt fromthe
16| provisions of s. 120.54(1)(a).

17 (b) Notwithstanding ss. 120.569 and 120.57, a hearing
18| on an objection to proposed action of the Florida Public

19| Service Commission may only address the issues in dispute.

20| Issues in the proposed action which are not in dispute are

21| deened sti pul at ed.

22 (c) The Florida Public Service Conm ssion is exenpt

23| fromthe time limtations in s. 120.60(1) when issuing a

24| license.

25 (d) Notwithstandi ng the provisions of this chapter, in
26| inplenmenting the Tel ecomuni cati ons Act of 1996, Pub. L. No.
27| 104-104, the Public Service Conm ssion is authorized to enpl oy
28| procedures consistent with that act.

29 er—Netwithstandi-nrg—theprovisions—ofthischapter—s—
30| 350-128—e6+—s—364381—appetHatejurisdictionfor—Publie

31| Serwee—Comwr-ssion—deetsions—that—irwplerent—the

10
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1| Felecormunications—Aet—of 1996 Pub—L—No—1641064—shat—be
2| eenststepnt—with—the prowvisiens—efthatact—

3 (e Notwithstandi ng any provision of this chapter
4| all public utilities and conpani es regul ated by the Public

5| Service Conm ssion shall be entitled to proceed under the

6| interimrate provisions of chapter 364 or the procedures for
7| interimrates contained in chapter 74-195, Laws of Florida, or
8| as otherwi se provided by | aw

9 (15) DEPARTMENT OF HEALTH. - - Notwi t hst andi ng s.

10| 120.57(1)(a), formal hearings may not be conducted by the

11| Secretary of Health, the Secretary of Health Care

12| Administration, or a board or nmenber of a board within the
13| Department of Health or the Agency for Health Care

14| Administration for matters relating to the regul ati on of

15| professions, as defined by chapter 456. Notwi thstanding s.
16| 120.57(1)(a), hearings conducted within the Departnent of

17| Health in execution of the Special Supplenmental Nutrition

18| Program for Wonen, Infants, and Children; Child Care Food

19| Program Children's Medical Services Program and the Brain
20| and Spinal Cord Injury Program—anre—the—exerption—from

21| disquatificationreviews—for—ecertifiednurse—assistants

22| proegram need not be conducted by an administrative | aw judge
23| assigned by the division FheDbBepartrent—of—Health—ray

24 | eontract—with—the DPepartrent—of Chitdren—andFamrty—Serviees
25| fer—ahearingofficer—+nthesemwatters—

26 Section 4. Subsection (3) of section 120.81, Florida
27| Statutes, is anended, present subsections (5) and (6) of that
28| section are redesignated as subsections (4) and (5),

29| respectively, and present subsection (4) of that section is
30| anended, to read:

31
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1 120.81 Exceptions and special requirenents; genera

2| areas. --

3 (3) PRI SONERS AND PAROLEES. - -

4 (a) Notwithstanding s. 120.52(12), prisoners, as

5| defined by s. 944.02, shall not be considered parties in any

6| proceedi ngs other than those under s. 120.54(3)(c) or (7), and
7| may not seek judicial review under s. 120.68 of any other

8| agency action. Prisoners are not eligible to seek an

9| adnministrative determination of an agency statenent under s.
10| 120.56(4). Parolees shall not be considered parties for

11| purposes of agency action or judicial review when the

12| proceedings relate to the rescission or revocation of parole.
13 (b) Notwithstanding s. 120.54(3)(c), prisoners, as

14| defined by s. 944.02, may be limted by the Departnent of

15| Corrections or the Parole Comr ssion to an opportunity to

16| present evidence and argunment on issues under consideration by
17| subm ssion of witten statements concerning intended action on
18| any departnment or commi ssion rule.

19 (c) Notwithstandi ng ss. 120.569 and 120.57, in a

20| prelimnary hearing for revocation of parole, no less than 7
21| days' notice of hearing shall be given.

22 H—RECGUEAH-ON-OF—PROFESSHONS—Not-wi-HhstanetReg—s—

23| 1265692+ n—-aprececeding—against—atecensedprofessional-
24 | e—in—aproceedingFortHeensure—of an—apptHeant—for

25| professional—t-eensure—whi-eh—invelvres—allegations—of—sexdval
26 | mseonduet

27 ta—Fhetestimry—ofthevietimeftthe sexdal

28| mseonduct—neednot—be—corroborated-

29 b)—Speeifie—instances—of prior—econsensual—sexdal

30| aetivitybetweenthevietimoefthe sexuval—mseconduct—and—any
31| persen—eother—thantheoffender—ts—inadmssible—unless—

12
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(e} F . g . .

Section 5. Paragraphs (e) and (f) of subsection (4) of
section 120.56, Florida Statutes, are amended to read:

120.56 Challenges to rules.--

(4) CHALLENG NG AGENCY STATEMENTS DEFI NED AS RULES;
SPECI AL PROVI SI ONS. - -

(e)l. If, prior to a final hearing to determ ne
whet her all or part of any agency statement violates s.
120.54(1)(a), an agency publishes, pursuant to s.
120.54(3)(a), proposed rules that address the statenment, then
for purposes of this section, a presunption is created that
the agency is acting expeditiously and in good faith to adopt
rul es that address the statenent, and the agency shall be
permtted to rely upon the statenent or a substantially
simlar statement as a basis for agency action if the
statement neets the requirements of s. 120.57(1)(d) s—

120571y (e}

2. If, prior to the final hearing to determ ne whether

all or part of an agency statenent violates s. 120.54(1)(a),
an agency publishes a notice of rule devel opment which
13
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addresses the statement pursuant to s. 120.54(2), or certifies
that such a notice has been transmitted to the Florida

Admi nistrative Weekly for publication, then such publication
shall constitute good cause for the granting of a stay of the
proceedi ngs and a continuance of the final hearing for 30
days. |If the agency publishes proposed rules within this
30-day period or any extension of that period granted by an
adm nistrative | aw judge upon showi ng of good cause, then the
admi ni strative | aw judge shall place the case in abeyance
pendi ng the outcone of rul emaki ng and any proceedi ngs

i nvol ving chal l enges to proposed rul es pursuant to subsection
(2).

3. |If, following the conmencenent of the final hearing
and prior to entry of a final order that all or part of an
agency statenment violates s. 120.54(1)(a), an agency
publ i shes, pursuant to s. 120.54(3)(a), proposed rules that
address the statement and proceeds expeditiously and in good
faith to adopt rules that address the statenent, the agency
shall be permitted to rely upon the statenent or a
substantially simlar statement as a basis for agency action
if the statenment nmeets the requirenents of s. 120.57(1)(d) s—
£20-5HHHe)

4. |If an agency fails to adopt rules that address the

statement within 180 days after publishing proposed rules, for
purposes of this subsection, a presunption is created that the
agency is not acting expeditiously and in good faith to adopt
rules. If the agency's proposed rules are chall enged pursuant
to subsection (2), the 180-day period for adoption of rules is
tolled until a final order is entered in that proceeding.

5. |If the proposed rul es addressing the chall enged
statement are determined to be an invalid exercise of

14
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1| delegated |l egislative authority as defined in s.

2| 120.52(8)(b)-(f), the agency nust inmediately discontinue

3| reliance on the statenent and any substantially sinilar

4| statenent until the rules addressing the subject are properly

5| adopt ed.

6 (f) Al proceedings to determne a violation of s.

7| 120.54(1)(a) shall be brought pursuant to this subsection. A

8| proceeding pursuant to this subsection may be consoli dated

9| with a proceedi ng under any other section of this chapter

10| Nothing in this paragraph shall be construed to prevent a

11| party whose substantial interests have been determ ned by an

12| agency action from bringing a proceeding pursuant to s.

13| 120.57(1) (d) s—320-5HE{e).

14 Section 6. Paragraph (d) of subsection (10) of section

15| 120.65, Florida Statutes, is anended to read:

16 120.65 Administrative | aw judges.--

17 (10) Not later than February 1 of each year, the

18| division shall issue a witten report to the Adm nistrative

19| Procedures Committee and the Administration Conmmi ssion

20| including at |east the followi ng information

21 (d) A report regarding each agency's conpliance with

22| the filing requirement in s. 120.57(1) (1) s—326-5+H/

23 Section 7. Paragraph (c) of subsection (2) of section

24| 388.4111, Florida Statutes, is amended to read:

25 388.4111 Public lands; arthropod control.--

26 (2)

27 (c) If the land managenent agency and the | oca

28| arthropod control agency are unable to agree on a public | ands

29| control plan, the Florida Coordinating Council on Msquito

30| Control may recomend a control plan to the departnment, which

31| shall propose a reconmended public |ands control plan. [|f the
15
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1| land managenent agency and the |ocal arthropod control agency
2| fail to agree to such recommended public |Iands control plan

3| within 30 days of the rendering of such plan, either agency

4| may petition the Land and Water Adjudicatory Comr ssion to

5| determ ne whether the proposed control plan enploys nethods

6| which are the mni mum necessary and economically feasible to
7| abate a public health or nuisance problem and which inpose the
8| least hazard to fish, wildlife, and other natural resources

9| protected or managed in such areas. Unless both parties waive
10| their right to a hearing, the Land and Water Adjudicatory

11| Commi ssion shall direct a hearing officer to hold a hearing
12| within the jurisdiction of the local arthropod control agency
13| pursuant to the provisions of ss. 120.569 and 120.57 and

14| submit a recommended order. The conmission shall, within 60
15| days of receipt of the recommended order, issue a final order
16| adopting a public lands control plan. Consistent with s.

17| 120.57(1) (k) s—326-5+3HH, the conm ssion may adopt or

18| nmodi fy the proposed control plan. The conm ssion shall adopt
19| rules on the conduct of appeals before the comn ssion
20 Section 8. Subsection (1) of section 403.788, Florida
21| Statutes, is anended to read:
22 403.788 Final disposition of application.--
23 (1) For the purposes of issuing a final order, the
24| board shall serve as the agency head. Wthin 45 days after
25| receipt of the administrative | aw judge's recommended order
26| the board shall issue a final order as provided by s.
27| 120.57(1) (k) s—320-57H{H), approving the application in
28| whol e, approving the application with such nodifications or
29| conditions as the board deens appropriate, or denying the
30| issuance of a certification and stating the reasons for
31| i ssuance or deni al

16
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1 Section 9. Subsection (4) of section 403.9415, Florida
2| Statutes, is anended to read:

3 403.9415 Final disposition of application.--

4 (4) In determ ning whether an application should be

5| approved in whole, approved with nodifications or conditions,
6| or denied, the board shall consider whether, and the extent to
7| which, the location of the natural gas transm ssion pipeline
8| corridor and the construction and mai ntenance of the natura

9| gas transmi ssion pipeline will effect a reasonabl e bal ance

10| between the need for the natural gas transni ssion pipeline as
11| a means of providing natural gas energy and the inpact upon
12| the public and the environnent resulting fromthe | ocation of
13| the natural gas transm ssion pipeline corridor and the

14| construction, operation, and nmai ntenance of the natural gas
15| transm ssion pipeline. In effecting this balance, the board
16| shall consider, based on all relevant, conpetent and

17| substantial evidence in the record, subject to s. 120.57(1) (k)
18| s—326- 571, whether and the extent to which the project
19| will:

20 (a) Ensure natural gas delivery reliability and

21| integrity;

22 (b) Meet the natural gas energy needs of the state in
23| an orderly and tinely fashion;

24 (c) Conply with the nonprocedural requirements of

25| agenci es;

26 (d) Adversely affect historical sites and the natura
27| environnent;

28 (e) Adversely affect the health, safety, and welfare
29| of the residents of the affected | ocal governnent

30| jurisdictions;

31
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1 (f) Be consistent with applicable |ocal governnent

2| conprehensive plans and | and devel opnent regul ati ons; and

3 (g) Avoid densely popul ated areas to the maxi mum

4| extent feasible. |[|f densely popul ated areas cannot be

5| avoided, |ocate, to the maxi num extent feasible, within

6| existing utility corridors or rights-of-way.

7 Section 10. Section 627.0612, Florida Statutes, is

8| amended to read:

9 627.0612 Adm nistrative proceedings in rating

10| determ nations.--1n any proceeding to determ ne whether rates,
11| rating plans, or other matters governed by this part conply
12| with the law, the appellate court shall set aside a fina

13| order of the office if the office has violated s. 120.57(1)(j)
14| s—226- 57k by substituting its findings of fact for

15| findings of an adnministrative | aw judge whi ch were supported
16| by conpetent substantial evidence.

17 Section 11. Subsections (9) and (10) of section

18| 163.3177, Florida Statutes, are amended to read:

19 163. 3177 Required and optional el ements of

20| conprehensive plan; studies and surveys. --

21 (9) The state | and pl anni ng agency shal | —by—February
22| 45+—31986+ adopt by rule mininumcriteria for the review and
23| deternination of conpliance of the |ocal governnent

24| conprehensive plan elenents required by this act. Sueh—+ues
25| shatH—net—besublect—torute challenges—under—s—120-56{(2) o+
26 | to—drawout—proceedings—unrder—s—3120-54(3(e)2—Sueh—rules

27| shatH—becormre—effeetive—onbyrafterthey have beensubmttedto
28| thePresident—efthe Senate—andthe Speaker—efthe Heuseof
29| Representatives—for—reviewbythetegistaturenotater—than—30
30| days—prior—tothenext—reglar—session—ofthetegistature—tn
31| Hs—~+eviewthetegistaturemay+refect—rodify—ortakeno

18
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1| aetion—relativetotherules— Fheageney—shall—conformthe
2| rulestothechanges—ade by thetegislature—or—ifrnoaction
3| was—taken—theagenrey—rules—shal—becormre—effeetive— The rule
4| shall include criteria for determ ning whether

5 (a) Proposed elements are in conpliance with the

6| requirenents of part Il, as anended by this act.

7 (b) Oher elenments of the conprehensive plan are

8| related to and consistent with each other

9 (c) The I ocal government conprehensive plan el enments
10| are consistent with the state conprehensive plan and the

11| appropriate regional policy plan pursuant to s. 186.508.

12 (d) Certain bays, estuaries, and harbors that fal

13| under the jurisdiction of nore than one | ocal governnment are
14| managed in a consistent and coordi nated manner in the case of
15| I ocal governnments required to include a coastal managenent

16| elenent in their conprehensive plans pursuant to paragraph
171 (6)(9).

18 (e) Proposed elements identify the nmechani snms and

19| procedures for nonitoring, evaluating, and appraising

20| inplenentation of the plan. Specific measurabl e objectives
21| are included to provide a basis for evaluating effectiveness
22| as required by s. 163.3191

23 (f) Proposed el ements contain policies to guide future
24| decisions in a consistent nanner

25 (g) Proposed el enments contain prograns and activities
26| to ensure that conprehensive plans are inplenmented.

27 (h) Proposed elements identify the need for and the
28| processes and procedures to ensure coordi nation of al

29| devel opnent activities and services with other units of |oca
30| governnent, regional planning agencies, water managenent

31| districts, and state and federal agencies as appropriate.

19
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The state | and pl anni ng agency nmay adopt procedural rules that
are consistent with this section and chapter 120 for the

revi ew of | ocal government conprehensive plan el enents

requi red under this section. The state |and planni ng agency
shal |l provide nodel plans and ordi nances and, upon request,

ot her assistance to |ocal governnents in the adoption and

i mpl enentation of their revised |ocal governnment conprehensive
pl ans. Fhe—reviewand—ecoment—provistens—appHcableprier—to
Ceteber—4—1985——shalt—centintetn—efHect—unrtiH—theeriteria
for—rewviewand—determnation—are—adeptedpursuant—tothis
subseetion—andthe——conprehensi-veplans—reguired—by—s—
1633162 ——are—due—

(10) The Legislature recogni zes the inportance and
signi ficance of chapter 9J-5, Florida Adm nistrative Code, the
Mnimum Criteria for Review of Local Governnment Conprehensive
Pl ans and Deternination of Conpliance of the Departnent of
Community Affairs that will be used to determ ne conpliance of
| ocal conprehensive plans. The Legislature reserved unto
itself the right to review chapter 9J-5, Florida
Admi nistrative Code, and to reject, nmodify, or take no action
relative to this rule. Therefore, pursuant to subsection (9),
the Legi sl ature hereby has revi ewed chapter 9J-5, Florida
Admi nistrative Code, and expresses the followi ng |egislative
i ntent:

(a) The Legislature finds that in order for the
departnment to review | ocal conprehensive plans, it is

necessary to define the term "consistency." Therefore, for the
pur pose of determ ning whether |ocal conprehensive plans are
consistent with the state conprehensive plan and the
appropriate regional policy plan, a |local plan shall be

20
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consistent with such plans if the local plan is "conpatible
with" and "furthers" such plans. The term "conpatible with"
means that the local plan is not in conflict with the state
conprehensive plan or appropriate regional policy plan. The
term"furthers" means to take action in the direction of
realizing goals or policies of the state or regional plan.

For the purposes of deternining consistency of the |local plan
with the state conprehensive plan or the appropriate regi ona
policy plan, the state or regional plan shall be construed as
a whol e and no specific goal and policy shall be construed or
applied in isolation fromthe other goals and policies in the
pl ans.

(b) Each local governnent shall review all the state
conprehensi ve plan goals and policies and shall address in its
conprehensive plan the goals and policies which are rel evant
to the circunstances or conditions in its jurisdiction. The
deci si on regardi ng which particular state conprehensive plan
goals and policies will be furthered by the expenditure of a
| ocal governnment's financial resources in any given year is a
deci sion which rests solely within the discretion of the |oca
government. |ntergovernnmental coordination, as set forth in
par agraph (6)(h), shall be utilized to the extent required to
carry out the provisions of chapter 9J-5, Florida
Admi ni strative Code.

(c) The Legislature declares that if any portion of
chapter 9J-5, Florida Adnministrative Code, is found to be in
conflict with this part, the appropriate statutory provision
shal |l prevail

(d) Chapter 9J-5, Florida Adm nistrative Code, does
not mandate the creation, limtation, or elimnation of
regul atory authority, nor does it authorize the adoption or

21
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require the repeal of any rules, criteria, or standards of any
| ocal, regional, or state agency.

(e) It is the Legislature's intent that support data
or sunmaries thereof shall not be subject to the conpliance
revi ew process, but the Legislature intends that goals and
policies be clearly based on appropriate data. The departnment
may utilize support data or summaries thereof to aid inits
determination of conpliance and consistency. The Legislature
i ntends that the departnment may eval uate the application of a
nmet hodol ogy utilized in data collection or whether a
particul ar net hodol ogy is professionally accepted. However,
the departnent shall not eval uate whet her one accepted
nmet hodol ogy is better than another. Chapter 9J-5, Florida
Admi nistrative Code, shall not be construed to require
original data collection by |ocal governments; however, |oca
governments are not to be discouraged fromutilizing origina
data so long as nethodol ogi es are professionally accepted.

(f) The Legislature recognizes that under this
section, |ocal governments are charged with setting | evels of
service for public facilities in their conprehensive plans in
accordance with which devel opnment orders and permits will be
i ssued pursuant to s. 163.3202(2)(g). Nothing herein shal
supersede the authority of state, regional, or |ocal agencies
as otherw se provided by |aw.

(g) Definitions contained in chapter 9J-5, Florida
Admi nistrative Code, are not intended to nmodify or anend the
definitions utilized for purposes of other prograns or rules
or to establish or limt regulatory authority. Loca
governments may establish alternative definitions in |oca

conprehensive plans, as |long as such definitions acconplish

22
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the intent of this chapter, and chapter 9J-5, Florida
Admi ni strative Code.

(h) It is the intent of the Legislature that public
facilities and services needed to support devel opnent shall be
avail abl e concurrent with the inpacts of such devel opnent in
accordance with s. 163.3180. In neeting this intent, public
facility and service availability shall be deermed sufficient
if the public facilities and services for a devel opnent are
phased, or the devel opment is phased, so that the public
facilities and those related services which are deemed
necessary by the | ocal government to operate the facilities
necessitated by that devel opnent are avail able concurrent with
the inmpacts of the developnment. The public facilities and
services, unless already avail able, are to be consistent with
the capital inprovenents el ement of the |ocal conprehensive
pl an as required by paragraph (3)(a) or guaranteed in an
enforceabl e devel opment agreenent. This shall include
devel opnent agreenments pursuant to this chapter or in an
agreenent or a devel opnent order issued pursuant to chapter
380. Nothing herein shall be construed to require a |oca
government to address services in its capital inprovenents
plan or to limt a |ocal government's ability to address any
service in its capital inprovenments plan that it deens
necessary.

(i) The departnment shall take into account the factors
delineated in rule 9J-5.002(2), Florida Adm nistrative Code,
as it provides assistance to |local governnents and applies the
rule in specific situations with regard to the detail of the
data and anal ysi s required.

(l) glaﬁte gg 51 | © .da 7‘d|i IISE at. e Gede, S
‘g . . 9y T .
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be—r+eguired—
()€ The state | and planning agency shall consider
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| and use conpatibility issues in the vicinity of all airports

w
e

in coordination with the Department of Transportation and
24
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adjacent to or in close proximty to all mlitary
installations in coordination with the Departnment of Defense.

Section 12. Subsection (1) of section 186.508, Florida
Statutes, is anended to read:

186.508 Strategic regional policy plan adoption
consi stency with state conprehensive plan.--

(1) Each regional planning council shall subnit to the
Executive Ofice of the Governor its proposed strategic
regi onal policy plan on a schedul e established by the
Executive O fice of the Governor to coordinate inplenentation
of the strategic regional policy plans with the eval uation and
apprai sal reports required by s. 163.3191. The Executive
O fice of the Governor, or its designee, shall review the
proposed strategic regional policy plan to ensure consistency
with the adopted state conprehensive plan and shall, within 60
days, provide any recomended revisions. The Governor's
recommended revisions shall be included in the plans in a
comment section. However, nothing herein shall preclude a
regi onal planning council from adopting or rejecting any or
all of the revisions as a part of its plan prior to the

effective date of the plan. The rules of a regional planning

council adopting its first the strategic regional policy plan
are shal not be subject to rule challenge under s. 120.56(2)
or to drawout proceedi ngs under s. 120.54(3)(c)2., but, once
adopted, shall be subject to an invalidity chall enge under s.
120.56(3) by substantially affected persons, including the
Executive O fice of the Governor. The rules shall be adopted
by the regi onal planning councils, and shall becone effective
upon filing with the Departnment of State, notwi thstanding the
provi sions of s. 120.54(3)(e)6.

25
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1 Section 13. Paragraph (d) of subsection (23) of

2| section 380.06, Florida Statutes, is anended to read:

3 380. 06 Devel opnents of regional inpact.--

4 (23) ADOPTI ON OF RULES BY STATE LAND PLANNI NG

5| AGENCY. - -

6 (d) Regional planning agencies that perform

7| devel oprent - of -regi onal -i npact and Florida Quality Devel opnent
8| review are authorized to assess and collect fees to fund the
9| costs, direct and indirect, of conducting the review process.
10| The state land planning agency shall adopt rules to provide
11| uniformcriteria for the assessnent and col |l ection of such
12| fees. Fherulesprovidinguniformeriteria—shall—not—be

19| shabl—remptn—in—effect— Fees nmay vary in relation to the type
20| and size of a proposed project, but shall not exceed $75, 000,
21| unless the state | and planning agency, after review ng any

22| disputed expenses charged by the regional planning agency,

23| deternines that said expenses were reasonabl e and necessary
24| for an adequate regional review of the inpacts of a project.
25 Section 14. Subsection (3) of section 393.0661

26| Florida Statutes, is anended to read:

N
~

393.0661 Home and communi ty-based services delivery

N
(o]

system conprehensive redesign.--The Legislature finds that

N
©

the honme and community-based services delivery system for

w
o

persons with devel opnental disabilities and the availability

w
e

of appropriated funds are two of the critical elenents in
26
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maki ng services avail able. Therefore, it is the intent of the
Legi sl ature that the Agency for Persons with Disabilities
shal |l devel op and inplenment a conprehensive redesign of the

system

Section 15. Section 393.125, Florida Statutes, is

amended to read:
393.125 Rulenmsking authority for agency action Hearing
Hghts. - -

(1) Fair hearings related to issues before the Agency

for Persons with Disabilities shall be held before the

Di vision of Administrative Hearings.

(a) The agency shall adopt rules to establish

gui delines for adm nistrative hearings which are relevant to

the term nation, suspension, reduction, or denial of client

services. The rules shall ensure the due-process rights of the

clients of the agency are consistent with Medicaid | aw

(b) Witnesses appearing on behalf of any party shal

be pernmitted to appear by tel ephone or video teleconference.

27
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(3 REVWEWOPROWDER-DECHSHFONS——The agency shal
adopt rules to establish uniform procedures guidetHnres for the
agency and service providers relevant to term nation,
suspensi on, or reduction of client services by the service
provi der. Fhe—+wes—shall—ensurethedueprocess—+rights—of
serviece—providers—and—eH-ents—

Section 16. Subsection (6) of section 408.039, Florida
Statutes, is anended to read:

408. 039 Review process.--The review process for
certificates of need shall be as follows:

(6) JUDICI AL REVI EW - -

(a) A party to an adnministrative hearing for an
application for a certificate of need has the right, within
not nmore than 30 days after the date of the final order, to
seek judicial reviewin the District Court of Appeal pursuant
to s. 120.68. The agency shall be a party in any such

proceedi ng.

28
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(b)éey The court, in its discretion, my award
reasonabl e attorney's fees and costs to the prevailing party
if the court finds that there was a conplete absence of a
justiciable issue of law or fact raised by the |osing party.

Section 17. Section 409.285, Florida Statutes, is
amended to read:

409. 285 Opportunity for hearing and appeal . --

(1) If an application for public assistance is not
acted upon within a reasonable tinme after the filing of the
application, or is denied in whole or in part, or if an
assi stance paynment is nodified or cancel ed, the applicant or
reci pient may appeal the decision to the Departnent of
Children and Fanmi|ly Services in the manner and form prescri bed
by the departnent.

(2) The hearing authority may be the Secretary of
Children and Fanm |y Services, a panel of departnent officials,
or a hearing officer appointed for that purpose. The hearing
authority is responsible for a final adm nistrative deci sion

in the nane of the state agency adninistering the public

assi stance program departrwent on all issues that have been the

subject of a hearing. Wth regard to the state agency
administering the public assistance program departwent, the

deci sion of the hearing authority is final and binding. The
state agency adnministering the public assistance program
departrent i s responsible for seeing that the decision is
carried out pronptly.

29
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1 (3) The department may adopt rules to admi nister this
2| section. Rules for the Tenporary Assistance for Needy Families
3| block grant prograns nust be sinmlar to the federa
4| requirenents for Medicaid prograns.
5 (4) As used in this section, the term"public
6| assistance" neans financial assistance paid to, or on the
7| behalf of, an individual based on Titles 1V and XIX of the
8| Social Security Act, the tenporary cash assistance program
9| the food stanp program the optional state supplenentation
10| program or any other program authorized in Florida Statutes
11| for the Departnent of Children and Family Services to provide
12| benefits to individuals.
13 Section 18. Subsection (4) of section 456.073, Florida
14| Statutes, is anended to read:
15 456. 073 Disciplinary proceedings.--Disciplinary
16| proceedi ngs for each board shall be within the jurisdiction of
17| the departnent.
18 (4) The determ nation as to whet her probable cause
19| exists shall be made by mpjority vote of a probable cause
20| panel of the board, or by the department, as appropriate. Each
21| regulatory board shall provide by rule that the determn nation
22| of probable cause shall be nmade by a panel of its nmenbers or
23| by the department. Each board may provide by rule for multiple
24| probabl e cause panels conposed of at |east two nenbers. Each
25| board may provide by rule that one or nmore nenbers of the
26| panel or panels may be a forner board nmenmber. The | ength of
27| termor repetition of service of any such forner board nmenber
28| on a probabl e cause panel may vary according to the direction
29| of the board when authorized by board rule. Any probable cause
30| panel nust include one of the board's forner or present
31| consuner nenbers, if one is available, is willing to serve,

30
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and is authorized to do so by the board chair. Any probable
cause panel must include a present board nenber. Any probable
cause panel must include a fornmer or present professiona
board menmber. However, any forner professional board nenber
serving on the probable cause panel nust hold an active valid
license for that profession. Al proceedings of the panel are
exenpt froms. 286.011 until 10 days after probable cause has
been found to exist by the panel or until the subject of the
i nvestigation waives his or her privilege of confidentiality;,

however, the proceedings of a probable cause panel that is

convened to reconsider the original finding of probable cause

is not exenpt froms. 286.011. The probabl e cause panel may

make a reasonabl e request, and upon such request the
departnment shall provide such additional investigative
information as is necessary to the deternination of probable
cause. A request for additional investigative infornmation
shall be nmade within 15 days after f+em the date of receipt by
t he probabl e cause panel of the investigative report of the
departnment or the agency. The probabl e cause panel or the
departnment, as may be appropriate, shall nmake its
deternination of probable cause within 30 days after receipt
by it of the final investigative report of the departnent. The
secretary may grant extensions of the 15-day and the 30-day
time limts. Inlieu of a finding of probable cause, the
probabl e cause panel, or the departnment if there is no board,
may issue a letter of guidance to the subject. If, within the
30-day tine limt, as may be extended, the probable cause
panel does not nake a determ nation regarding the existence of
probabl e cause or does not issue a letter of guidance in lieu
of a finding of probable cause, the department nust nmake a
determination regardi ng the existence of probable cause within
31
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10 days after the expiration of the tinme limt. |[If the
probabl e cause panel finds that probable cause exists, it
shall direct the departnment to file a formal conpl ai nt agai nst
the licensee. The departnment shall follow the directions of
t he probabl e cause panel regarding the filing of a fornal
conplaint. If directed to do so, the departnent shall file a
formal conpl ai nt agai nst the subject of the investigation and
prosecute that conplaint pursuant to chapter 120. However, the
departnment may decide not to prosecute the conplaint if it
finds that probable cause has been inprovidently found by the
panel. In such cases, the departnent shall refer the matter to
the board. The board may then file a formal conplaint and
prosecute the conplaint pursuant to chapter 120. The
departnent shall also refer to the board any investigation or
di sci plinary proceedi ng not before the Division of
Admi nistrative Hearings pursuant to chapter 120 or otherw se
conpl eted by the departnment within 1 year after the filing of
a conplaint. The departnment, for disciplinary cases under its
jurisdiction, nmust establish a uniformreporting systemto
quarterly refer to each board the status of any investigation
or disciplinary proceeding that is not before the Division of
Admi nistrative Hearings or otherwi se conpleted by the
departnment within 1 year after the filing of the conplaint.
Annual |y, the departnment, in consultation with the applicable
probabl e cause panel, nust establish a plan to expedite or
ot herwi se close any investigation or disciplinary proceeding
that is not before the Division of Adnministrative Hearings or
ot herwi se conpl eted by the departnment within 1 year after the
filing of the conplaint. A probable cause panel or a board
may retain i ndependent |egal counsel, enploy investigators,
and continue the investigation as it deens necessary; al
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1| costs thereof shall be paid froma trust fund used by the

2| departnent to inplenent this chapter. Al proceedi ngs of the

3| probabl e cause panel are exenpt froms. 120.525.

4 Section 19. Subsection (5) of section 458.345, Florida

5| Statutes, is anmended to read:

6 458. 345 Registration of resident physicians, interns,

7| and fellows; |ist of hospital enployees; prescribing of

8| nedicinal drugs; penalty.--

9 (5) Notwithstandi ng any provision of this section e+
10| s—326-52 to the contrary, any person who is registered under
11| this section is subject to the provisions of s. 458.331
12 Section 20. Subsection (8) of section 459.021, Florida
13| Statutes, is anended to read:

14 459. 021 Registration of resident physicians, interns,
15| and fellows; list of hospital enployees; penalty.--

16 (8) Notwithstandi ng any provision of this section e+
17| s—326-52 to the contrary, any person who is registered under
18| this section is subject to the provisions of s. 459.015.

19 Section 21. Paragraph (c) of subsection (6) of section
20| 1002.33, Florida Statutes, is anended to read:

21 1002.33 Charter schools. --

22 (6) APPLI CATI ON PROCESS AND REVI EW - - Charter schoo

23| applications are subject to the follow ng requirenents:

24 (c) An applicant may appeal any denial of that

25| applicant's application or failure to act on an application to
26| the State Board of Education no |ater than 30 cal endar days

27| after receipt of the district school board's decision or

28| failure to act and shall notify the district school board of
29| its appeal. Any response of the district school board shall be
30| subnmitted to the State Board of Education within 30 cal endar
31| days after notification of the appeal. Upon receipt of
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notification fromthe State Board of Education that a charter
school applicant is filing an appeal, the Comr ssioner of
Educati on shall convene a neeting of the Charter School Appea
Commi ssion to study and nake recomendations to the State
Board of Education regarding its pendi ng decision about the
appeal. The commi ssion shall forward its reconmendation to the
state board no later than 7 cal endar days prior to the date on
whi ch the appeal is to be heard. The State Board of Educati on
shall by mejority vote accept or reject the decision of the
district school board no |later than 90 cal endar days after an
appeal is filed in accordance with State Board of Education
rule. The Charter School Appeal Conmi ssion may reject an
appeal submission for failure to conply with procedural rules
governing the appeal s process. The rejection shall describe
the submi ssion errors. The appellant nay have up to 15

cal endar days fromnotice of rejection to resubmt an appea
that nmeets requirenents of State Board of Education rule. An
application for appeal submtted subsequent to such rejection
shall be considered tinely if the original appeal was filed
within 30 cal endar days after receipt of notice of the
specific reasons for the district school board' s denial of the
charter application. The State Board of Education shall remand
the application to the district school board with its witten
decision that the district school board approve or deny the

application. The decision of the State Board of Education

shall include witten findings of fact. The district schoo

board shall inplenent the decision of the State Board of
Educati on. The decision of the State Board of Education is not
subject to the provisions of the Adm nistrative Procedure Act,

chapter 120.
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Section 22. Paragraph (f) of subsection (5) and
par agraph (d) of subsection (6) of section 1002.335, Florida
Statutes, are anended to read

1002.335 Florida Schools of Excellence Conmi ssion.--

(5) CHARTERI NG AUTHORI TY. - -

(f) The decision of the State Board of Education
pursuant to paragraph (e) shall not be subject to the
provi si ons of chapter 120 and shall be a final action subject
to judicial review by the district court of appeal. The

decision of the State Board of Education shall include witten

findings of fact.
(6) APPROVAL OF COSPONSORS. - -

(d) The conmm ssion's decision to deny an application

or to revoke approval of a cosponsor pursuant to subsection
(8) is not subject to chapter 120 and nay be appealed to the
State Board of Education pursuant to s. 1002.33(6). The

deci sion of the commi ssion shall include witten findings of

fact.

Section 23. Paragraph (b) of subsection (6) of section
1002. 34, Florida Statutes, is anended to read:

1002.34 Charter technical career centers.--

(6) SPONSOR.--A district school board or comunity
col |l ege board of trustees or a consortium of one or nore of
each nmay sponsor a center in the county in which the board has
jurisdiction.

(b) An applicant may appeal any denial of its
application to the State Board of Education within 30 days
after the sponsor's denial and shall notify the sponsor of its
appeal . Any response of the sponsor nust be submitted to the
state board within 30 days after notification of the appeal
The State Board of Education nust, by mgjority vote, accept or
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rej ect the decision of the sponsor no |ater than 60 days after
an appeal is filed, pursuant to State Board of Education rule.
The State Board of Education may reject an appeal for failure
to comply with procedural rules governing the appeals process,
and the rejection nust describe the subm ssion errors. The
appel l ant may have up to 15 days after notice of rejection to
resubmt an appeal. An application for appeal submitted after
arejectionis timely if the original appeal was filed within
30 days after the sponsor's denial. The State Board of
Educati on shall remand the application to the sponsor with a
written reconmendation that the sponsor approve or deny the
application, consistent with the state board's decision. The

decision of the State Board of Education shall include witten

findings of fact. The decision of the State Board of Education

is not subject to the provisions of chapter 120.

Section 24. This act shall take effect July 1, 2007

R I R R R O S S R

SENATE SUMVARY
Revi ses and clarifies various provisions of |aw governing

exenptions fromthe requirenments of ch. 120, F.S., the
Admi nistrative Procedure Act. (See bill for details.)
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