Fl ori da Senate - 2007 SB 738
By Senator Celrich

14-779- 07
1 A Dbill to be entitled
2 An act relating to the Florida Incentive-based
3 Permitting Act; creating s. 403.0874, F.S.
4 providing a short title; providing |legislative
5 findi ngs; providing purposes; providing
6 definitions; providing for an Incentive-based
7 Permitting Program providing conpliance
8 incentives for certain environnental pernitting
9 activities; providing requirenments and
10 limtations; providing for administration by
11 t he Departnent of Environmental Protection;
12 requiring the departnment to adopt rules;
13 anendi ng ss. 161.041 and 373.413, F.S.
14 speci fying application of the Incentive-based
15 Permitting Program anending s. 403.087, F.S.
16 revising criteria for departnent permt
17 i ssuance, to conform specifying application of
18 the Incentive-based Permtting Programto
19 certain pernmits; providing an effective date
20
21| Be It Enacted by the Legislature of the State of Florida:
22
23 Section 1. Section 403.0874, Florida Statutes, is
24| created to read:
25 403. 0874 Incentive-based Permitting Program --
26 (1) SHORT TITLE.--This section may be cited as the
27 |"Florida Incentive-based Pernitting Act."
28 (2) LEGQ SLATIVE FI NDINGS; PUBLI C PURPOSE. - -
29 (a) The Legislature finds and declares that a permt
30| applicant's history of conpliance with applicable permt
31| conditions and requirenments and with the environnmental |aws of
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this state is a factor that should be considered by the agency

when the agency is considering whether to issue a new permt

or reissue a pernit to an applicant based upon conpliance

incentives under this section.

(b) Pernmit applicants that have a history of

conpliance with applicable pernmt conditions and requirenents

and the environnental laws of this state should be eligible

for new pernmits at a new site, longer-duration pernts,

expedited pernmt reviews, short-formpermt renewals, and

ot her incentives to reward and encourage such applicants.

(c) The agency is encouraged to work with permittees

and pernit applicants to encourage conpliance and avoid

burdensome _and expensi ve consequences of nonconpli ance.

(d) It is therefore declared to be the purpose of this

section to provide the agency with clear and specific

authority to consider the conpliance history of a permt

applicant who has applied for an incentive-based pernmt.

(3) DEFINITIONS.--As used in this section, the term

(a) "Agency" neans the Departnent of Environnenta

Pr ot ecti on.

(b) "Applicant" nmeans the proposed pernittee or

transferee, owner, or operator of a requlated activity seeking

an_agency pernmt. However, the term does not include a

subsidiary of or an affiliate of an entity that has a history

of nonconpliance for any requlated activity.

(c) "Environnental |aws" neans any state or federa

law that regulates activities for the purpose of protecting

the environment, or for the purpose of protecting the public

health from pollution or contam nants, but does not include

any law that requlates activities for the purpose of zoning,

arowt h managenent, or land use. The term.includes, but is not
2
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limted to, chapter 161, part |V of chapter 373, and chapter
403.

(d) "Requlated activity" neans any activity,

including, but not limted to, the construction or operation

of a facility, installation, system or project for which a

pernmit or certification is required by |aw

(e) "Site" nmeans a single parcel, or nultiple

conti quous or adjacent parcels, of |land on which the applicant

proposes to conduct, or has conducted, a requlated activity.

(4) COMPLI ANCE | NCENTIVES. --1n order to obtain

conpliance incentives, the applicant nust affirmatively

request such incentives as part of the pernmt application

Unl ess otherwi se prohibited by state or federal |aw, agency

rule, or federal requlation, and if the applicant neets al

other applicable criteria for the issuance of a permt, any

applicant who neets the criteria set forth in this subsection

is entitled to the follow ng incentives:

(a) level 1 incentives criteria; application for a new

pernm t; rul enaking.--

1. An applicant is entitled to incentives if the

activity is a new requlated activity and the applicant

conducted a simlar requlated activity under an agency pernit

at_a different site in this state for at least 4 of the 5

vears preceding submttal of the permt application. However,

an_applicant is not entitled to incentives under this

paragraph if the applicant has a relevant conpliance history

for a simlar requlated activity which includes any violation

that resulted in enforcenent action. |If the applicant has

alleged violations at a different site which may result in

enforcenent action and the alleged violations nmay result in

the potential for harmto human health or the environnent, the
3
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applicant is not entitled to incentives under this paragraph.

However, if pending alleged violations that elimnate an

applicant fromreceiving incentives under this paragraph are

di sposed of and the applicant is found not to have committed

the alleged violation, incentives shall be available to the

applicant. Alleged ninor violations may not be considered

under this paragraph

2. level 1 incentives include:

a. Expedited permt review --The processing tine

follow ng receipt of a conpleted application shall be 75 days

for the issuance of the agency action.

b. Extended pernmts.--Permts may be extended for 7

vears if the applicant has conducted a simlar regqul ated

activity at a site for 4 of the last 5 years.

3. Wthin 6 nonths after the effective date of this

section, the agency shall initiate rulemking to inplenment

Level 1 incentives. The rule nust specify what incentives wll

be made avail able, how applicants may qualify for incentives,

and how extended pernmits nmay be transferred. Until an

inplenmenting rule is adopted, Level 1 incentives are not

available to pernit applicants under this section

(b) level 2 incentives criteria; application for

permit renewal; rul emaking.--

1. An applicant for a renewal of a pernit is entitled

to incentives pursuant to this paragraph if the applicant

conducted a requlated activity at the site in this state for

at_least 4 of the last 5 years preceding submttal of an

application for renewal. An applicant is not entitled to

incentives under this paragraph if the applicant has a

relevant conpliance history at the site which includes any

violation that resulted in enforcement action. |If the
4
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applicant has alleged violations at the site which nmay result

in enforcenent action and the alleged violations may result in

the potential for harmto human health or the environnent, the

applicant is not entitled to incentives under this paragraph.

However, if pending alleged violations that elimnate an

applicant fromreceiving incentives under this paragraph are

di sposed of and the applicant is found not to have committed

the alleged violation, incentives shall be available to the

applicant. Alleged ninor violations may not be considered

under _this paragraph. In addition, an applicant for the

renewal of a permt is entitled to incentives pursuant to this

paragraph if the applicant takes any other actions at the site

which are not otherwi se required by law and which result in:

a. Beneficial reductions in actual or pernmtted

di scharges or_emni sSi ons;

b. Beneficial reductions in the effects of requl ated

activities on public lands or natural resources;

c. Beneficial waste reduction or the reuse of waste

generated at the site;

d. | mpl enentation of a voluntary environnenta

nmanagenent system or

e. Oher simlar actions as deterni ned by agency rule.

2. level 2 incentives include:

a. Ten-vear permts if the applicant has conducted a

requl ated activity at the site for at |east 5 years.

b. Fewer routine inspections than required for other

requl ated activities simlarly situated.

C. Short-formrenewals of permits not involving

substantial nodifications which nay be made upon a shortened

application formspecifying only the changes in the requl ated

activity or a certification by the applicant that no changes
5
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1| in the requlated activity are proposed if that is the case.

2| Applicants for short-formrenewals nust conplete and submit

3| the prescribed conpliance formwith the application and renmain
4| subject to the conpliance-history review of this section. Al
5| other requirenents for renewal applications apply. This

6| sub-subparagraph suppl ements any expedited-revi ew process

7| provided by agency rules.

8 d. Expedited review of requests for perimit

9| nodifications.

10 e. Agency recognition, programspecific incentives, or
11| certifications in lieu of renewal permts.

12 f. No nore than two requests for additiona

13| information.

14 3. Wthin 6 nonths after the effective date of this
15| section, the agency shall initiate rulemaking to inplenent

16| Level 2 incentives. The rule nmust specify what incentives will
17| be made available, how applicants may qualify for incentives,
18| and how extended pernits may be transferred. Until an

19| inplenenting rule is adopted, Level 2 incentives are not

20| available to pernit applicants under this section

21 Section 2. Subsection (5) is added to section 161.041
22| Florida Statutes, to read

23 161.041 Permits required.--

24 (5) The Incentive-based Permitting Programin s.

25| 403.0874 applies to all permts issued under this chapter

26 Section 3. Subsection (6) is added to section 373.413
27| Florida Statutes, to read

28 373.413 Permts for construction or alteration.--

29 (6) The Incentive-based Permitting Programin s.

30| 403.0874 applies to permits issued under this section

31
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Section 4. Subsection (7) of section 403.087, Florida
Statutes, is anended, and subsection (10) is added to that
section, to read

403.087 Pernmits; general issuance; denial; revocation
prohi bition; penalty.--

(7) A permt issued pursuant to this section shall not
beconme a vested right in the permttee. The department may
revoke any permt issued by it if it finds that the
perm t hol der:

(a) Has submitted nmaterial false or inaccurate

information in the his—er—her application for the permt;

(b) Has violated | aw, departnment orders, rules, or
regul ati ons, or permt conditions that are directly related to

the pernmt;
(c) Has failed to subnmit operational reports or other

i nformati on required by departnent rule or regulation that are

directly related to the pernmit; or

(d) Has refused | awful inspection under s. 403.091 at

the facility authorized by the permt.

(10) The Incentive-based Permitting Programin s.

403.0874 applies to permts issued under this chapter

Section 5. This act shall take effect upon becomng a

| aw.
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SENATE SUMVARY

Provi des for an Incentive-based Permitting Program
Provi des conpliance incentives for certain environnmental
Pernitting activities. Provides program requirenents and
imtations. Provides for administration of the program
b% the Departnent of Environmental Protection. Requires
the departnment to adopt rules. Specifies application of
program provi sions. Revises criteria for issuance of
departnment permts.
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