Florida Senate - 2008 SB 688

By Senator Crist

12-00397A-08 2008688

1 A bill to be entitled

2 An act relating to guardian advocates for persons with

3 developmental disabilities; amending s. 393.12, F.S.;

4 providing that the guardian advocate need not be

5 represented by an attorney; providing a list of persons

6 from which the court must select a guardian advocate;

7 revising the requirements for the petition seeking the

8 appointment of a guardian advocate to exclude the name of
9 the proposed guardian advocate; modifying the persons to
10 whom a notice of the filing of the petition must be given
11 to include family members; requiring the court's order to
12 name the guardian advocate and the reasons why the

13 advocate was selected; modifying who may be appointed

14 counsel to a person with developmental disabilities;

15 including the office of criminal conflict and civil

16 regional counsel; revising the powers and duties of the
17 guardian advocate with respect to financial accounting

18 requirements; amending s. 393.13, F.S.; conforming a

19 cross-reference; providing an effective date.
20
21 Be It Enacted by the Legislature of the State of Florida:
22
23 Section 1. Section 393.12, Florida Statutes, is amended to
24 read:
25 393.12 Capacity; appointment of guardian advocate.--
26 (1) CAPACITY.--
27 (a) TFheissuve—-of capacity shaltl be Separate andaistinet
28 from—a—determinationof +the appropriateness—of admissien—+to
29 ropresidentiatl services or residential care for o condition of
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isabitities+ A Ne person with a developmental

H
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disability may not shatdt be presumed incapacitated solely by

reason of his or her acceptance in nonresidential services or

admission to residential care and may nots—wmer—shall anysuech

perser be denied the full exercise of all legal rights guaranteed
to citizens of this state and of the United States.

(b) The determination of incapacity +sswve—-eof eapaeity of a

person with developmental disabilities and the appointment of a

guardian must shatt be conducted determined in a separate

proceeding according to the procedures and requirements of
chapter 744 and the Florida Probate Rules.

(c) A person being considered for or selected to be a

guardian advocate need not be represented by an attorney unless

required by the court.

(2) APPOINTMENT OF A GUARDIAN ADVOCATE.--

(a) €Eceonditieons———A circuit prebate court may appoint a
guardian advocate, without an adjudication of incapacity, for a
person with developmental disabilities, if the person lacks the
capacity to do some, but not all, of the tasks necessary to care
for his or her person, property, or estate or if the person has
voluntarily petitioned for the appointment of a guardian
advocate. Except as otherwise specified, the proceeding shall be
governed by the Florida Rules of Civil Procedure.

(b) In selecting a guardian advocate, the court shall give

preference to a health care surrogate if one has already been

designated by the person. If the person has not previously

selected a health care surrogate or except for good cause

documented in the court record, the selection must be made from

the following persons, if willing and able, in the following
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order:

1. The person's spouse.

2. An adult child of the person.

3. A parent of the person.

4. An adult sibling of the person.

5. A grandparent of the person.

6. An adult next of kin of the person, other than the

persons listed in subparagraphs 1.-5., who has an active

relationship with the person.

7. An adult friend of the person.

8. A natural person or corporation qualified to serve as a

guardian.

(3)> PETITION.--A petition to appoint a guardian advocate

for a person with developmental disabilities may be executed by

an adult person who is a resident of this state. The petition

must shatt be verified and must shaldt:

(a)+= State the name, age, and present address of the
petitioner and his or her relationship to the person with
developmental disabilities;

(b)2= State the name, age, county of residence, and present
address of the person with developmental disabilities;

(c)3+= Allege that the petitioner believes that the person
needs a guardian advocate and specify the factual information on
which such belief is based;

(d)4= Specify the exact areas in which the person lacks the
capacity to make informed decisions about his or her care and
treatment services or to meet the essential requirements for his
or her physical health or safety;

(e)5+~ Specify the legal disabilities to which the person is
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subject; and

(f)e~ State the names, relationships, and addresses of the

persons listed in paragraph (2) (b), so far as is known aame—-of
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(4)4e)> NOTICE.--

(a)3~= Notice of the filing of the petition must shad+ be

given to the person with developmental disabilities, both

verbally and in writing, in the language of the person and in
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the—person—and—inFagltish- Notice must shatd also be given to the

persons listed in subparagraphs (2) (b)1.-6. and to such other

persons as the court may direct. A copy of the petition to
appoint a guardian advocate must skhatd+ be served with the notice.

(b) 2~ The notice must shal+t state that a hearing will be

held shadd+—Pbe—set to inquire into the capacity of the person with
developmental disabilities to exercise the rights enumerated in
the petition. The notice must shaidt also state the date of the
hearing on the petition.

(c)3= The notice must shad+ state that the person

daddviduat with developmental disabilities has the right to be

represented by counsel of his or her own choice and that if the

person iwmdiwvidwat cannot afford an attorney, the court shall
appoint one.

(5)+4e COUNSEL.--The court shall appoint an attorney to

represent a person with developmental disabilities who is the
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subject of a petition to appoint a guardian advocate. The person

with developmental disabilities may substitute his or her own

attorney for the attorney appointed by the court.

(a) If the court appoints the attorney:

1. The court shall appoint the office of criminal conflict

and civil regional counsel or a private attorney as prescribed in

s. 27.511(6).

A private attorney shall be selected from the

27.40.

attorney registry compiled pursuant to s.

2. The attorney must have completed a minimum of 8 hours of

education in guardianship. The court may waive this requirement

for an attorney who has served as a court-appointed attorney in

guardian advocate proceedings or as an attorney of record for

guardian advocates for at least 3 years.

(b) An attorney representing a person with developmental

disabilities may not also serve as the guardian advocate of the

person, as counsel for the guardian advocate, or as counsel for

the person petitioning for the appointment of a guardian

advocate.

| Exzovrsz v o~y o9 4+ doszal A~ - o 1 A2 a7 24 2 o 1o+

== T J__Y LJ o ITT W I CTT oL \4 _L\JtJll.l TTCCT T |\ N D Jy @ I NI J N E S WS =] WIT ) CTT
a1l ot ENEEE 2N i I n + P AVANE IS —EE NI T T 2 I R SN NN B T NPT ah 11 =N
u\_AA./J o [ r./ C LD C 1L CUlT Ry L/LLJLJ\J_I_J.LL_ je& \_j\./I.L/LJ_\A_I.L/LJ.J. AA VU L& oy [0 N5 N & R S N
roarmranoant~A g o~ ]
- LJJ_ =] ITC oL J\J_Y TS -

2 EFxzoxrsz oy any 24+ A~xz~71 mant ] A3 a7 4+ 2 haao + 1

= LV J__Y L./ [ =) I w LTIl A \ _I.Ur/l.l.l P 4P QR UPy @ Ry AL oU 1 10 1L = LICTAO C1ll
o~ 12N rormerano At A~A gz o~ Neaon £ 1o ES o 1o T £
J—-L\jl.lk, [ L - LJJ_ =] ITC oL U_Y TS - A = TT 1O A\ = T - AAET) | N N ) i S
+ 1 noaranrn oo~ L LA S S N Ay + 1 ot rts ol 11 RV I n
Cll L./ L0 Il €% R B i B B N ey |67 NN S S N S W 8 ALl A CC ULl _Y, 1l AL O e Sy [0 2 N5 N @ R S L/LLJLJU_I.J.J.L. 1T
+ roarneyraa~Arnt oy oy T o i o ~ 11 R N I o ] no 1 2 £
R - LJJ_ =] ITC CTIT LJ O ITT T IT ALV i S wey [SSJ N I & Ny S ur/LJ\J_LJ.J.L, AW AW B i ) - i S T
AN A S haao a1 A g1+ 1N ol ad oy A7 + 1 ENEOSE I
(_/LL./L./ AL TAll LICTA O P I [ S - - A LA/ S U R R gy LU VVUJ_J\_I.J.J.\_j \AL/L_Y\_) A = C1ll LI L/LJ_.I.J.J.\_j .

(a)+= Upon the filing of the petition to appoint a guardian
advocate, the court shall set a date for holding a hearing on
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vpeor—whieh the petition shallt—beheard. The A hearing must en—the

petition—shallt be held as soon as practicable after the petition
is filed, but a reasonable delay for the purpose of
investigation, discovery, or procuring counsel or witnesses may
shatd+ be granted.

(b) 2~ The hearing must be held shelt—be—econdueted at the

time and place specified in the notice of hearing and must—Fhe

K

o
T

ing—shatt be conducted in a manner consistent with due
S.

proces

(c)3= The person with developmental disabilities individuat

has the right to be present at the hearing and shall be present
unless good cause to exclude the individual can be shown. The
person iwadividgat has the right to remain silent, to present
evidence, to call and cross—-examine witnesses, and to have the
hearing open or closed, as the person may choose.

(d)4= At the hearing, the court shall receive and consider
all reports relevant to the person's disabilities, including, but
not limited to, the person's current individual family or
individual support plan, the individual education plan, and other
professional reports documenting the condition and needs of the
person iwadividuadt.

(e)5+ The Florida Evidence Code, chapter 90, applies shatd

appEty at the hearing. The burden of proof must shal+ be by clear

and convincing evidence.

(7)) COURT ORDER determiningthe oppointmentof o

craaredd o
A LT

o
oo T

agveoeate.——-If the court finds the person with
developmental disabilities requires the appointment of a guardian

advocate, the court shall enter a written order appointing the

guardian advocate and containing determining the need for o
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goardianadveocate— The written order shall eontain the findings
of facts and conclusions of law on which the court made its

)
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decision, including—Fhe—ecouvrt—shatt—wmal the—following

A1 rnere .
oSS .

(a)3~= The nature and scope of the person's incapacity;

(b) 2+ The exact areas in which the individual lacks
capacity to make informed decisions about care and treatment
services or to meet the essential requirements for his or her
physical health and safety;

(c)3+= The specific legal disabilities to which the person

with developmental disabilities is subject; ard

(d) The name of the person selected as guardian advocate

and the reasons for the court's selection; and

(e)4~ The powers, ana duties, and responsibilities of the

guardian advocate, including bonding of the guardian advocate, as

provided in gewverned—by s. 744.351.
(8)+4e LEGAL RIGHTS.--A person with developmental

disabilities for whom a guardian advocate has been appointed

retains all legal rights except those that whieh have been

specifically granted to the guardian advocate.
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under chapter 744 or those defined by court order issued under
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berefits—

(10)+43» COURT COSTS.--In all proceedings under this
section, ®e court costs may not shkhatd be charged against the
agency.

Section 2. Paragraph (h) of subsection (3) of section
393.13, Florida Statutes, is amended to read:

393.13 Treatment of persons with developmental
disabilities.--

(3) RIGHTS OF ALL PERSONS WITH DEVELOPMENTAL
DISABILITIES.--The rights described in this subsection shall
apply to all persons with developmental disabilities, whether or
not such persons are clients of the agency.

(h) Persons with developmental disabilities shall have a
right to consent to or refuse treatment, subject to the powers of

a guardian advocate appointed pursuant to s. 393.12 or a guardian

o

@

appointed pursuant to previsiens—efs—393 12¢

744 .

HH=)—e+ chapter

Section 3. This act shall take effect July 1, 2008.
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