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Proposed Committee Substitute by the Committee on Banking and

597-03173D-10

Insurance
A bill to be entitled

An act relating to consumer debt collection;
reordering and amending s. 559.55, F.S.; revising
definitions relating to the regulation of debt
collection practices; amending s. 559.551, F.S.;
conforming cross-references; amending s. 559.552,
F.S.; revising provisions relating to the relationship
between state and federal law; creating s. 559.5522,
F.S.; providing the powers of the Office of Financial
Regulation; creating s. 559.5524, F.S.; authorizing
the Financial Services Commission to adopt rules;
amending s. 559.553, F.S.; deleting all exemptions
from registration as a consumer collection agency;
amending s. 559.555, F.S.; revising procedures for
registering as a consumer collection agency;
increasing the registration fee; requiring background
screening of applicants and control persons; providing
grounds for registration issuance or denial; requiring
annual renewal; creating s. 559.5551, F.S.; providing
for registration renewal; creating s. 559.5554, F.S.;
requiring a licensee to obtain a surety bond and
provide proof of such bond to the office; creating s.
559.5556, F.S.; requiring a consumer collection agency
to maintain records; repealing s. 559.563, F.S.,
relating to void registrations; amending s. 559.565,
F.S.; increasing the fine against an unregistered

consumer collection agency and adding a fine against
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certain debt collectors; expanding the authority of

597-03173D-10

the Attorney General to take action against an out-of-
state consumer collection agency; creating s. 559.566,
F.S.; specifying how a debt collector may communicate
with a consumer; amending s. 559.715, F.S.; conforming
provisions to changes made by the act; amending s.
559.72, F.S.; revising prohibited acts, including
violations of communication procedures; specifying
acts of harassment; prohibiting a debt collector from
acting as a debt collector unless such person is an
employee or control person of a registered agency;
adding violations relating to prior criminal acts and
failure to conform with registration requirements;
amending s. 559.725, F.S.; revising provisions
relating to consumer complaints about a consumer
collection agency; creating s. 559.726, F.S.;
providing for the issuance of subpoenas by the office;
creating s. 559.727, F.S.; authorizing the office to
issue cease and desist orders; amending s. 559.730,
F.S.; revising provisions relating to administrative
remedies; increasing the maximum penalty; authorizing
the office to adopt rules relating to penalty
guidelines; deleting the 2-year limitation on bringing
an administrative action; amending s. 559.77, F.S.;
revising provisions relating to civil remedies;
revising the beginning date for a statute of
limitation; amending s. 559.78, F.S.; revising
provisions relating to judicial enforcement; amending

s. 559.785, F.S.; providing criminal penalties for

Page 2 of 36

3/23/2010 9:09:09 AM




57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85

Florida Senate - 2010 PROPOSED COMMITTEE SUBSTITUTE
Bill No. SB 2086

| NTRTRN -2+

failure to obtain licensure; creating s. 559.786,
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F.S.; providing that a violation of provisions
relating to debt collectors is a violation of the
Florida Deceptive and Unfair Trade Practices Act;
delaying the expiration of certain registrations of
consumer collection agencies; providing effective

dates.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 559.55, Florida Statutes, is reordered

and amended to read:

559.55 Definitions.—As used in TFhe—folleowing—terms——shalls

13 oo
o rCo oS

meanings—feor—thepurpese—of this part, the term:

(1) “Commission” means the Financial Services Commission.
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(7)) “Debt” er—eonsumer—debt” means any obligation or

alleged obligation of a consumer to pay money arising out of a
transaction in which the money, property, insurance, or services
that whieh are the subject of the transaction are primarily for
personal, family, or household purposes, whether or not such

obligation has been reduced to judgment.

(3) 42 “bebter”—eor “Consumer” means any natural person
obligated or allegedly obligated to pay any debt.
(6) 43> “Creditor” means any person who offers or extends

credit creating a debt or to whom a debt is owed, but does not

include a any person who receives to—the—extent—that—they

reeeive an assignment or transfer of a debt in default solely

for the purpose of facilitating the collection of such debt for
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another.

(11) 44> “Office” means the Office of Financial Regulation
of the Financial Services Commission.

(2)+45> “Communication” means €he conveying ef information
regarding a debt, directly or indirectly, to any person through
any medium.

(8) 46> “Debt collector” means a any person who uses any

instrumentality of commerce within this state or the mails,

whether initiated from within or outside this state, in a any
business whose £he principal purpose ef—whieh i1is the collection

of debts, or who regularly collects or attempts to collect,

directly or indirectly, debts ewed—eoer—due—o¥r asserted to be owed

or due another. Notwithstanding paragraph (f), the term “debt

eotteeteor” includes a amy creditor who, in the process of
collecting her or his own debts, uses any name other than her or
his own which indicates wewltd—indieate that a third person is
collecting or attempting to collect such debts. The term does
not include:

(a) An Any officer or employee of a creditor who white, in

the name of the creditor, collects eedleeting debts for such
creditor;

(b) A Any person white acting as a debt collector for
another person, both of whom are related by common ownership or
affiliated by corporate control, if the person acting as a debt
collector for persons to whom it is so related or affiliated and
if the principal business of such persons is not the collection
of debts;

(c) An Any officer or employee of any federal, state, or

local governmental body fe—the—extent—that collecting or
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attempting to collect any debt 4+s in the performance of her or

597-03173D-10

his official duties;

(d) A Amy person white serving or attempting to serve legal
process on another amy—ether person in connection with the
judicial enforcement of a amy debt;

(e) A Amy not-for-profit organization that whieh, at the
request of consumers, performs bona fide consumer credit
counseling and assists consumers in the liquidation of their
debts by receiving payments from such consumers and distributing
such payments amewnts to creditors; e

(f) A Amy person collecting or attempting to collect any

debt lf wad v Aaq v ooyt o+ 12N wad v Aaq At~ +h
OWwC OO ot O rao ottt o0 C—Onw oGO CoC——arroTctiC—cOoO——TIC

extent—that such activity is incidental to a bona fide fiduciary
obligation or a bona fide escrow arrangement; concerns a debt

that whieh was originated by such person; concerns a debt that

whieh was not in default at the time it was obtained by such
person; or concerns a debt obtained by such person as a secured
party in a commercial credit transaction involving the creditor;
Oor—

(g) An attorney licensed to practice law in this state who

is collecting a debt asserted to be owed or due another as an

ancillary matter to her or his representation of the debt

collector as a client.
(4) 4+~ “Consumer collection agency” means a any—debt

cotteeteor—o¥ business entity, employing one or more debt

collectors, which is engaged in the business of soliciting

consumer debts for collection or ef collecting consumer debts+
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(5) “Control person” means an individual, partnership,
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corporation, trust, or other organization that possesses the

power, directly or indirectly, to direct the management or

policies of a company, whether through ownership of securities,

by contract, or otherwise. The term includes, but is not limited

to:

(a) A company’s executive officers, including the

president, chief executive officer, chief financial officer,

chief operations officer, chief legal officer, chief compliance

officer, director, or other individual having similar status or

functions.

(b) For a corporation, each shareholder who, directly or

indirectly, owns 10 percent or more, or who has the power to

vote 10 percent or more, of a class of voting securities unless

the applicant is a publicly traded company.

(c) For a partnership, all general partners and limited or

special partners who have contributed 10 percent or more, or who

have the right to receive upon dissolution 10 percent or more,

of the partnership’s capital.

(d) For a trust, each trustee.

(e) For a limited liability company, all managing members

and those members who have contributed 10 percent or more, or

who have the right to receive upon dissolution 10 percent or

more, of the partnership’s capital.
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(9) “Federal Fair Debt Collection Practices Act” e
“Federal—Aet” means the federal legislation regulating fair debt
collection practices, as—set—forthin Pub—F—Ne-—935—-109%—=as

amended—and—pubtished—3n 15 U.S.C. ss. 1692 et seq.

(10)

“Location information” means a consumer’s place of

residence

and his or her telephone number, or the consumer’s

place of

employment.

Sect
read:
559.
be cited
Sect
read:
559.
This part
continued

Practices

ion 2. Section 559.551, Florida Statutes, is amended to

551 Short title.—This part Seetiens——559-55-555-785 may

as the “Florida Consumer Collection Practices Act.”

ion 3. Section 559.552, Florida Statutes, is amended to

552 Relationship of state and federal law. Nething—in

does not shall beeconstrved—+te limit or restrict the

applicability of the federal Fair Debt Collection

Act to consumer collection practices in this state

and—Fhis
regulatio

inconsist

part 1s in addition to the requirements and

ns of the federal act. If there is Ia—the—event—of any

ency between any—previsien—eof this part and any

protectiv
Sect

to read:

3/23/2010

of the federal act, the provision that whieh is more

roxzraa
e vaT—T .

e of the consumer prevails er—debtorshallt

ion 4. Section 559.5522, Florida Statutes,

)]

s created
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559.5522 Powers and duties of the Office of Financial

Regulation; fees.—

(1) The office is responsible for the administration and

enforcement of this part.

(2) The office may conduct an investigation of any person

if the office has reason to believe, upon complaint or

otherwise, that any violation of this part may have been

committed or is about to be committed.

(3) All fees, charges, and fines collected pursuant to this

part shall be deposited in the State Treasury to the credit of

the Regulatory Trust Fund under the office.

Section 5. Section 559.5524, Florida Statutes, 1s created
to read:

559.5524 Rules.—The commission may adopt rules to

administer this part, including rules:

(1) Requiring electronic submission of any forms,

documents, or fees required under this part.

(2) Establishing time periods during which an applicant for

registration is barred from registration or a registered

consumer collection agency is barred from renewal due to prior

criminal convictions of, or guilty or nolo contendere pleas by,

any of the applicant’s or registrant’s control persons,

regardless of adjudication.

(a) The rules must provide:

1. Permanent bars for felonies involving money laundering,

breach of trust, dishonesty, embezzlement, fraud, fraudulent

conversion, misappropriation of property, racketeering, or

theft;

2. A 15-year disqualifying period for felonies involving
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moral turpitude;

3. A 7-year disqualifying period for all other felonies;

and

4. A S5-year disqualifying period for misdemeanors involving

fraud, dishonesty, or any other act of moral turpitude.

(b) The rules may provide for an additional waiting period

due to dates of imprisonment or community supervision, the

commitment of multiple crimes, and other factors reasonably

related to the applicant’s criminal history.

(c) The rules may provide for mitigating factors for crimes

identified in subparagraph (a)2. However, the mitigation may not

result in a period of disqualification less than 7 years. The

rule may not mitigate the disqualifying periods in subparagraphs
(a)l., (a)3., and (a)4d.

(d) An applicant is not eligible for registration until the

expiration of the disqualifying period set by rule.

(e) Section 112.011 is not applicable to eligibility for

registration under this part.

Section 6. Section 559.553, Florida Statutes, is amended to

read:

559.553 Registration of consumer collection agencies
required;—exemptions.—

- A AfterJanvary—++—3+98%45+—Ne person may not shaid engage
in business in this state as a consumer collection agency or act

as, advertise, or hold themselves out as a consumer collection

agency eentinge—to—dobusiness—inthis state a5 o consumer
eolleetion—agerney without first registering in accordance with
this part—and—thereafter maintainingavalidregistratioen. This

applies to a consumer collection agency operating in this state
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(c) Fingerprints for the applicant and each of the

597-03173D-10

applicant’s control persons in accordance with rules adopted by

the commission.

1. The fingerprints may be submitted to the office, or a

vendor acting on behalf of the office.

2. The office may contract with a third-party vendor to

provide live-scan fingerprinting in lieu of a paper fingerprint

card.

3. A state criminal history background check must be

conducted through the Department of Law Enforcement, and a

federal criminal history background check must be conducted

through the Federal Bureau of Investigation.

4. All fingerprints submitted to the Department of Law

Enforcement must be submitted electronically and entered into

the statewide automated fingerprint identification system

established in s. 943.05(2) (b) and available for use in

accordance with s. 943.05(2) (g) and (h). The office shall pay an

annual fee to the department to participate in the system and

inform the department of any person whose fingerprints are no

longer required to be retained.

5. The costs of fingerprint processing, including the cost

of retaining the fingerprints, shall be borne by the person

subject to the background check.

6. The office is responsible for reviewing the results of

the state and federal criminal history checks and determining

whether the applicant meets registration requirements.

(d) Documentation demonstrating that the surety bond

requirements specified in s. 559.5554 have been satisfied.

(e) Additional information or documentation requested by
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347 the office and required by rule concerning the applicant or a

597-03173D-10

348 control person of the applicant. Additional information may

349| include documentation of pending and prior disciplinary and

350 criminal history events, including arrest reports and certified

351 copies of charging documents, plea agreements, judgments and

352 sentencing documents, documents relating to pretrial

353 intervention, orders terminating probation or supervised

354 release, final administrative agency orders, or other comparable

355| documents that may provide the office with the appropriate

356| information to determine eligibility for registration.

357 (3) An application is considered received for the purposes

358 of s. 120.60 upon the office’s receipt of the completed

359 application form, required documentation, criminal history

360 information, the registration application fee, and all

361 applicable fingerprinting processing fees.

362 (4) The office shall issue a consumer collection agency

363 registration to each applicant who is not otherwise ineligible

364 and who meets the requirements of this section. However, it is a

365| ground for denial of registration if the applicant or one of the

366 applicant’s control persons:

367 (a) Has been found guilty of, regardless of adjudication,

368 or has entered a plea of nolo contendere or guilty to, any

369 felony, any crime involving racketeering, fraud, theft,

370 embezzlement, fraudulent conversion, misappropriation of

371 property, breach of trust, dishonesty, or any other act of moral

372 turpitude;

373 (b) Has committed any violation specified in s. 559.72;

374 (c) Is the subject of a pending felony criminal prosecution

375| or a prosecution or an administrative enforcement action, in any
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jurisdiction, which involves racketeering, fraud, embezzlement,

597-03173D-10

fraudulent conversion, misappropriation of property, theft,

dishonesty, breach of trust, or any other act of moral

turpitude;

(d) Pays the office any fee, fine, or other amount with a

check or electronic transmission of funds which fails to clear

the applicant’s financial institution;

(e) Makes a material misstatement on any form, document, or

record required to be submitted under this part or the rules of

the commission; or

(f) Has been the subject of any decision, finding,

injunction, suspension, prohibition, revocation, denial,

judgment, or other adverse action by any state or federal

agency.

(5) A registration issued under this section expires

annually on March 31 unless canceled, suspended, revoked, or

otherwise terminated, and must be renewed as provided under s.
559.5551.
Section 8. Section 559.5551, Florida Statutes, 1s created

to read:

559.5551 Registration renewal.—

(1) To renew a consumer collection agency registration, the

agency must submit:

(a) A completed registration renewal form as prescribed by

commission rule.

(b) Fingerprints in accordance with s. 559.555 for any new

control persons who have not previously been screened.

(c) Any additional information or documentation requested

by the office and required by rule concerning the registrant or
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405 control person of the registrant. Additional information may

406 include documentation of any pending and prior disciplinary and

407 criminal history events, including arrest reports and certified

408 copies of charging documents, plea agreements, judgments and

409| sentencing documents, documents relating to pretrial

410 intervention, orders terminating probation or supervised

411 release, final administrative agency orders, or other comparable

412 documents that may provide the office with the appropriate

413 information to determine edibility for renewal of registration.

414 (d) A nonrefundable renewal fee of $600 and nonrefundable

415 fee to cover the cost of further fingerprint processing and

416 retention as set forth in commission rule.

417 (2) The office may not renew a consumer collection agency

418 registration unless the registrant continues to meet the minimum

419| requirements for initial registration under s. 559.555 and

420 adopted rule.

421 Section 9. Section 559.5554, Florida Statutes, 1is created
422 to read:

423 559.5554 Surety bond.—

424 (1) Pursuant to an application for registration and renewal

425| under this part, an applicant must obtain and maintain a surety

426| bond from a surety company authorized to do business in this

4277 state. The amount and form of the bond shall be specified by

428 rule and must be at least $50,000 but may not exceed $1 million.

429| The rule must provide allowances for business volume. The bond

430 shall be in favor of the state for the use and benefit of any

431 consumer who suffers or sustains any loss or damage by reason of

432 any violation of this part.

433 (2) Pursuant to initial registration and renewal, each
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applicant shall furnish to the office:

597-03173D-10

(a) The original executed surety bond issued by a surety

company authorized to do business in this state.

(b) A statement from the surety company that the premium

for the bond has been paid in full by the applicant.

(c) A statement from the surety company that the bond

issued by the surety company meets the requirements of this

part.
(3) The liability of the surety company under any bond

issued pursuant to this section may not, in the aggregate,

exceed the amount of the bond regardless of the number or amount

of any claims filed or which might be asserted against the

surety on such bond. If multiple claims are filed which

collectively exceed the amount of the bond, the surety may pay

the full amount of the bond to the office and is not further
liable under the bond. The office shall hold such funds for

distribution to claimants and administratively determine and pay

to each claimant a pro rata share of each valid claim made

within 6 months after the date the first claim is filed against

the surety.

Section 10. Section 559.5556, Florida Statutes, is created
to read:

559.5556 Maintenance of records.—

(1) Each registered consumer collection agency shall

maintain, at the principal place of business designated on the

registration, all books, accounts, records, and documents

necessary to determine the registrant’s compliance with this

part.

(2) The office may authorize the maintenance of records at
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a location other than a principal place of business. The office

597-03173D-10

may require books, accounts, and records to be produced and

avallable at a reasonable and convenient location in this state.

(3) The commission may prescribe by rule the minimum

information to be shown in the books, accounts, records, and

documents of registrants so that such records enable the office

to determine the registrant’s compliance with this part.

(4) All books, accounts, records, documents, and receipts

of any debt collection transaction must be preserved and kept

available for inspection by the office for at least 5 years

after the date the transaction is completed. The commission may

prescribe by rule requirements for the destruction of books,

accounts, records, and documents retained by the registrant

after the completion of the 5 years.

Section 11. Section 559.563, Florida Statutes, is repealed.

Section 12. Section 559.565, Florida Statutes, is amended
to read:

559.565 Enforcement action against an unregistered against

+
C

@D

e £ o
A\ AW O [=J

£e consumer collection agency debt—eelleector.—The

remedies of this section are cumulative to other sanctions and

enforcement provisions of this part for any violation by a an

ogt—ef—-state consumer collection agency debt—eoltlteetor;—as

EEQ ECE (Q
(A A A S A A W v

~
~

(1) A Any—eouvt—ef-state consumer collection agency that is

required to be registered and that debt—eeltecteor—whe collects

or attempts to collect consumer debts imn—this——state without
first registering in accordance with this part, or a debt

collector who violates s. 559.72(1) (n), is shall—Pbe subject to

an administrative fine of up to $25,000, plus ret—te——exceed
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together—with reasonable attorney fees and court costs,
c

in any successful action by the state to collect such fines.
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(2)43> In order to effectuate the provisions of this
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section and enforce the requirements of this part as es
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to an out-of-state consumer collection agency debt——eoet

the Attorney General is expressly authorized to investigate and

enforce violations of this part initiagte—suveh—aetien on behalf

of the state as—he—orshedeems—appropriate in any state court
@)

or federal district court, as appropriate, including an action

for injunctive relief and monetary relief on behalf of

consumers, and all other relief provided under this part ef

+aon R
cCTT Jar TS

ar

+orn. The Attorney General may recover

()

ompe
attorney’s fees and costs resulting from such actions.

Section 559.566,

Section 13. Florida Statutes, is created
to read:

559.566 Communication.—

(1) In the course of any communication by a debt collector

with any person other than the consumer for the purpose of

the debt

acquiring location information about the consumer,

collector must:

(a) Identify himself or herself, state that he or she is
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confirming or correcting location information concerning the

597-03173D-10

consumer, and, only if expressly requested, identify his or her

employer;

(b) Not state that such consumer owes any debt;

(c) Not communicate with such person more than once unless

requested to do so by such person or unless the debt collector

reasonably believes that the earlier response of such person is

erroneous or incomplete and that such person now has correct or

complete location information;

(d) Not communicate by post card; and

(e) Not use any language or symbol on any envelope or in

the contents of any communication effected by the mails or

telegram which indicates that the debt collector is in the debt

collection business or that the communication relates to the

collection of a debt.

(2) Without the prior consent of the consumer given

directly to the debt collector or pursuant to express court

permission, a debt collector may not communicate with a consumer

in connection with the collection of any debt:

(a) At any unusual time or place or a time or place that is

known or should be known to be inconvenient to the consumer. In

the absence of knowledge to the contrary, a debt collector shall

assume that the convenient time for communicating with a

consumer is after 8 a.m. and before 9 p.m. local time at the

consumer’s location.

1. A debt collector may presume that the time a telephone

call is received conforms to the local time zone assigned to the

area code of the number called, unless the debt collector

reasonably believe that the consumer’s telephone is located in a
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550 different time zone.
551 2. If, such as with toll-free numbers, an area code is not

552 assigned to a specific geographic area, a debt collector may

553| presume that the time a telephone call is received conforms to

554 the local time zone of the consumer’s last known place of

555 residence, unless the debt collector reasonably believes that

556 the consumer’s telephone is located in a different time zone;

557 (b) If the debt collector knows the consumer is represented

558 by an attorney with respect to such debt and has knowledge of,

559 or can readily ascertain, such attorney’s name and address;

560| however, the debt collector may communicate with the consumer if

561 the attorney fails to respond within 30 days after receiving a

562 written communication from the debt collector regarding the debt

563 or the attorney consents to direct communication with the

564 consumer; oOr

565 (c) At the consumer’s place of employment if the debt

566 collector knows or has reason to know that the consumer’s

567 employer prohibits the consumer from receiving such

568 communication at his or her place of employment.

569 (3) Except as provided in subsection (1), without the prior

570 consent of the consumer given directly to the debt collector,

571| pursuant to express court permission, or as reasonably necessary

572 to effectuate a postjudgment judicial remedy, a debt collector

573| may not communicate with any person other than a consumer, his

574 or her attorney, a consumer reporting agency if otherwise

575| permitted by law, the creditor, the attorney of the creditor, or

576 the attorney of the debt collector in connection with the

577 collection of a debt.

578 (4) If a consumer notifies a debt collector in writing that
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the consumer refuses to pay a debt or that the consumer wishes

597-03173D-10

the debt collector to cease further communication with the

consumer, the debt collector may not communicate further with

the consumer with respect to such debt, except to:

(a) Advise the consumer that the debt collector’s further

efforts are being terminated;

(b) Notify the consumer that the debt collector or creditor

may invoke specified remedies that are ordinarily invoked by

such debt collector or creditor; or

(c) Notify the consumer that the debt collector or creditor

intends to invoke a specified remedy, where applicable. If such

notice from the consumer is made by mail, notification is

complete upon receipt.

(5) For the purpose of this section, the term “consumer”

includes the consumer’s spouse, guardian, executor, or

administrator, or, if the consumer is a minor, a parent.

Section 14. Section 559.715, Florida Statutes, is amended
to read:

559.715 Assignment of consumer debts.—This part does not
prohibit the assignment, by a creditor, of the right to bill and

collect a consumer debt. However, the assignee must give the

consumer debter written notice of such assignment within 30 days

after the assignment. The assignee is a real party in interest
and may bring an action in a court of competent jurisdiction to
collect a debt that has been assigned to the suweh assignee and
is in default.

Section 15. Section 559.72, Florida Statutes, is amended to
read:

559.72 Prohibited practices germreratly.—
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(1) In collecting consumer debts, a debt collector may not

597-03173D-10

ho11.
T T .

N o N
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(a) Violate the communication requirements of s. 559.566.
)

(b)) Simulate in any manner a law enforcement officer or

a representative of any governmental agency.+

(D) 1T EPSIE —l L NN SN~ r 7 ~nl A~~~
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(c)43)> Tell a consumer debter who disputes a consumer debt
that she or he or any person employing her or him will disclose
to another, orally or in writing, directly or indirectly,

information affecting the consumer’s debterls reputation for

credit worthiness without also informing the consumer debter

that the existence of the dispute will also be disclosed as

required by paragraph (f). subseetion {6}

(d) 4> Communicate or threaten to communicate with a
consumer’s debterls employer before prier—+e obtaining final
judgment against the consumer debter, unless the consumer debter
gives her or his permission in writing to contact her or his
employer or acknowledges in writing the existence of the debt
after the debt has been placed for collection. However, but this
does shatd not prohibit a person from telling the consumer
debter that her or his employer will be contacted if a final
judgment is obtained.s

(e)+5)» Disclose to a person other than the consumer debter

or her or his family information affecting the consumer’s

debteorls reputation, whether or not for credit worthiness, with

knowledge or reason to know that the other person does not have
a legitimate business need for the information or that the
information is false.y

(f)46)> Disclose information concerning the existence of a
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637 debt known to be reasonably disputed by the consumer debtor
638| without disclosing that fact. If a disclosure is made before

639| prier—+te such reasenablte dispute has having been asserted and

640| written notice is received from the consumer debter that any

641| part of the debt is disputed, and if such dispute is reasonable,
642| the person who made the original disclosure must shai+ reveal
643| upon the request of the consumer debter within 30 days the

644 details of the dispute to each person to whom disclosure of the
645| debt without notice of the dispute was made within the preceding
646 90 days.s

647 (g) Engage in any conduct the natural consequence of which

648 is to harass, oppress, or abuse any person in connection with

649 the collection of a debt, which includes, but is not limited to:

650 1. The use or threat of the use of violence or other

651 criminal means to harm the physical person, reputation, or

652| property of any person.

653 2. The use of obscene or profane language or language the

654 natural consequence of which is to abuse the hearer or reader.

655 3. The publication of a list of consumers who allegedly

656 refuse to pay debts, except to a consumer reporting agency.

657 4. The advertisement for sale of any debt to coerce payment

658 of the debt.

659 5. Causing a telephone to ring or engaging any person in

660 telephone conversation repeatedly or continuously with intent to

661 annoy, abuse, or harass any person at the called number.

662 6. Except as provided in s. 559.566 (1), the placement of

663 telephone calls without meaningful disclosure of the caller’s

664 identity.
665 Wit oty —ecommuniecate—with the debtoror any member—of
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under this part.

(2) The office may take any actions permitted under s.

559.730 if the consumer collection agency:

(a) Has been found guilty of, regardless of adjudication,

or has entered a plea of nolo contendere or guilty to, any

felony, any crime involving racketeering, fraud, breach of

trust, theft, embezzlement, fraudulent conversion,

misappropriation of property, dishonesty, or any other acts of

moral turpitude.

(b) Fails to maintain the surety bond required pursuant to
s. 559.5554.

(c) Fails to maintain books, records, or other documents

required by this part and the rules of the commission.

(d) Fails to permit an investigation of books and records

by the office, or fails to comply with an office subpoena or

subpoena duces tecum.

(e) Fails to report on a form prescribed by commission rule

any change to information contained in any initial application

form or any amendment to the application within 30 days after

the change is effective.

(f) Fails to comply with any rule or order adopted pursuant

to this part, or any written agreement entered into with the

office.

(g) Fails to comply with, or violates, any other provision

of this part.

(h) Pays the office any fee, fine, or other amount with a

check or electronic transmission of funds which fails to clear

the applicant’s or registrant’s financial institution.

(i) Makes a material misstatement on any form, document, or
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this part. The office shall furnish the state attorney or

597-03173D-10

Attorney General with the office’s information concerning the
alleged violations of such requirements.

(5) A registered consumer collection agency must provide a

written response to the office within 20 days after receipt of a

written request from the office for information concerning a

consumer complaint. The response must address the issues and

allegations raised in the complaint. The office may impose an

administrative fine of up to $2,500 per request per day upon any

registrant that fails to comply with this subsection.

Section 17. Section 559.726, Florida Statutes, is created
to read:
559.726 Subpoenas.—

(1) The office may:

(a) Issue and serve subpoenas and subpoenas duces tecum to

compel the attendance of witnesses and the production of all

books, accounts, records, and other documents and materials

relevant to an investigation conducted by the office. The

office, or its authorized representative, may administer oaths

and affirmations to any person.

(b) Seek subpoenas or subpoenas duces tecum from any court

to command the appearance of witnesses and the production of

books, accounts, records, and other documents or materials at a

time and place named in the subpoenas, and an authorized

representative of the office may serve such subpoenas.

(2) If there is substantial noncompliance with a subpoena

or subpoena duces tecum issued by the office, the office may

petition the court in the county where the person subpoenaed

resides or has his or her principal place of business for an

Page 30 of 36
3/23/2010 9:09:09 AM




869
870
871
872
873
874
875
876
877
878
879
880
881
882
883
884
885
886
887
888
889
890
891
892
893
894
895
896
897

Florida Senate - 2010 PROPOSED COMMITTEE SUBSTITUTE
Bill No. SB 2086

| NTRTRN -2+

order requiring the person to appear, testify, or produce such
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books, accounts, records, and other documents as are specified

in the subpoena or subpoena duces tecum.

(3) The office is entitled to the summary procedure

provided in s. 51.011, and the court shall advance such cause on

its calendar. Attorney’s fees and any other costs incurred by

the office to obtain an order granting, in whole or in part, a

petition for enforcement of a subpoena or subpoena duces tecum

shall be taxed against the subpoenaed person, and failure to

comply with such order is a contempt of court.

(4) To aid in the enforcement of this part, the office may

require or permit a person to file a statement in writing, under

oath, or otherwise as the office determines, as to all the facts

and circumstances concerning the matter to be investigated.

Section 18. Section 559.727, Florida Statutes, is created
to read:

559.727 Cease and desist orders.—The office may issue and

serve upon any person an order to cease and desist and to take

corrective action if it has reason to believe the person is

violating, has wviolated, or is about to violate any provision of

this part, any rule or order issued under this part, or any

written agreement between the person and the office. All

procedural matters relating to issuance and enforcement of such

order are governed by the Administrative Procedure Act.

Section 19. Section 559.730, Florida Statutes, 1s amended

to read:
559.730 Administrative remedies.—

(1) The office may impose an administrative fine against,

or revoke or suspend the registration of a amy registrant under
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956 county in which the alleged violator resides or has his or her

597-03173D-10

957| principal place of business or in the county wherein the alleged
958| wviolation occurred.

959 (2) Upon adverse adjudication, the defendant is shaldi—be
960 liable for actual damages and for additional statutory damages
9601 of up to $1,000, together with court costs and reasonable

962 attorney’s fees incurred by the plaintiff. In determining the
963 defendant’s liability for any additional statutory damages, the
964 court shall consider the nature of the defendant’s noncompliance
965 with s. 559.72 (1) 5589-72, the frequency and persistence of such
966| noncompliance, and the extent to which such noncompliance was
967| intentional. In a amy class action lawsuit brought under this
968 section, the court may award additional statutory damages of up
969 to $1,000 for each named plaintiff and an aggregate award of

970 additional statutory damages up aet to exeeed the lesser of

971 $500,000 or 1 percent of the defendant’s net worth for all

972 remaining class members; however, the—butinne—-eventmay—Ethis

973 aggregate award may not provide an individual class member with

974 additional statutory damages in excess of $1,000. The court may+

975 in—its—diseretiony award punitive damages and may provide such
976| equitable relief as it deems necessary or proper, including

977 enjoining the defendant from further violations of this part. If
978 the court finds that the suit fails to raise a justiciable issue
979 of law or fact, the plaintiff is shald—Pbe liable for court costs
980 and reasonable attorney’s fees incurred by the defendant.

981 (3) A person may shalrdt not be held liable in any action

982| brought under this section if the person shows by a

983| preponderance of the evidence that the violation was not

984 intentional and resulted from a bona fide error, notwithstanding
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the maintenance of procedures reasonably adapted to avoid awy

597-03173D-10

such error.
(4) An action brought under this section must be commenced

within 2 years after the date of the last violation upon which

the action 1s founded en—whreh—the alleged violatronoececurred.

(5) In applying and construing this section, due
consideration and great weight shall be given to the
interpretations of the Federal Trade Commission and the federal
courts relating to the federal Fair Debt Collection Practices
Act.

Section 21. Section 559.78, Florida Statutes, 1s amended to
read:

559.78 Judicial enforcement.—In addition to other penalties
provided under 4w this part, state attorneys and their
assistants may are—auwthorized—te apply to the court ef—competent

Farisdietion within their respective jurisdictions, upon the

sworn affidavit of any person alleging a violation of any ef—the
provisions of this part. Such court shall have jurisdiction,
upon hearing and for cause shown, to grant a temporary or
permanent injunction restraining any person from violating any

provision of this part, whether or not there exists an adequate

remedy at law,s and such injunction;—suspension,—or—revocation
shall issue without bond.

Section 22. Section 559.785, Florida Statutes, 1s amended
to read:

559.785 Criminal penalty.—It is a felony of the third shaitd

f—+the—first degree, punishable as provided in

s. 775.082, e s. 775.083, or s. 775.084, for any person aet

ed—n—+this—part to engage in
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1014 collecting consumer debts in this state without first
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1015 registering with the office, or to register or attempt to

1016 register by means of fraud, misrepresentation, or concealment.
1017 Section 23. Section 559.786, Florida Statutes, 1s created
1018 to read:

1019 559.786 Deceptive and unfair trade practices.—A violation

1020 of this part is a violation of the Florida Deceptive and Unfair

1021 Trade Practices Act. In addition to any remedies provided under

1022 this part, violations of this part are subject to the penalties

1023| and remedies provided under part II of chapter 501.

1024 Section 24. Expiration of registrations.—
1025 (1) Effective October 1, 2010, notwithstanding s.
1026 559.555(3), Florida Statutes, or any other provision of this

1027 act, all current registrations of consumer collection agencies

1028 issued by the Office of Financial Regulation which are due to

1029 expire between October 1 and December 31, 2010, shall

1030| permanently expire March 31, 2011. No renewals of such

1031 registrations are permitted.
1032 (2) Effective January 1, 2011, notwithstanding s.
1033 559.555(5), as amended by this act, all registrations issued

1034 between January 1, 2011, and March 31, 2011, expire March 31,
1035 2012.
1036

1037 Section 25. Except as otherwise expressly provided in this
1038 act and except for this section, which shall take effect October
1039 1, 2010, this act shall take effect January 1, 2011.
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