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A bill to be entitled
An act relating to administrative procedures; amending
s. 120.54, F.S.; requiring an agency’s notice of rule
development to indicate whether the rule may have an
adverse impact on small businesses; requiring that the
agency also notify the Small Business Regulatory
Advisory Council if the rule may have an adverse
impact; authorizing the council to propose regulatory
alternatives to the agency within a specified period;
requiring an agency to send a statement to the council
and the Administrative Procedures Committee if the
agency does not adopt the proposed alternatives;
revising the duties of the Office of Program Policy
Analysis and Government Accountability with respect to
its review of proposed alternative rules; revising
certain procedures for an agency in filing a rule for
final adoption; amending s. 120.541, F.S.; conforming
provisions to changes made by the act; revising
provisions relating to an agency’s response to a
proposal by a substantially affected person for a
lower cost regulatory alternative to a proposed rule;
revising the grounds for declaring a rule invalid due
to the agency’s failure to prepare a statement of
estimated regulatory costs; providing that a rule that
imposes regulatory costs that could be reduced under
certain circumstances may be declared invalid if
certain requirements are not met; requiring that a
rule impact analysis for small businesses include the

agency’s basis for not implementing alternatives to a
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proposed rule; amending s. 120.56, F.S.; providing for
revised statements of estimated regulatory costs as a
basis for challenging a rule; amending s. 120.60,

F.S.; authorizing an agency to provide by rule for the
time period for submitting additional information
needed for a license application; requiring that
certain requests to receive notice relating to a

license application be submitted in writing; providing

an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (a) of subsection (2) and paragraphs
(a), (b), and (e) of subsection (3) of section 120.54, Florida
Statutes, are amended to read:

120.54 Rulemaking.—

(2) RULE DEVELOPMENT; WORKSHOPS; NEGOTIATED RULEMAKING.—

(a) Except when the intended action is the repeal of a
rule, agencies shall provide notice of the development of
proposed rules by publication of a notice of rule development in
the Florida Administrative Weekly before providing notice of the
& proposed rule as required by paragraph (3) (a). The notice of
rule development must shatd indicate the subject area to be
addressed by rule development, provide a short, plain
explanation of the purpose and effect of the proposed rule, cite
the specific legal authority for the proposed rule, indicate

that the rule does not have or that it may have an adverse

impact on small businesses and briefly describe that impact, and

include the preliminary text of the proposed rule ¥utes, if
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available, or a statement of how a person may promptly obtain,
without cost, a copy of the amy preliminary text dxaft, if

available. If the rule being developed may have an adverse

impact on small businesses, the notice must also be sent

electronically or in writing to the Small Business Regulatory

Advisory Council.

(3) ADOPTION PROCEDURES.—

(a) Notices.—

1. Before Prier—+te the adoption, amendment, or repeal of
any rule other than an emergency rule, an agency, upon approval
of the agency head, shall give notice of its intended action,
setting forth a short, plain explanation of the purpose and
effect of the proposed action; the full text of the proposed
rule or amendment and a summary thereof; a reference to the
grant of rulemaking authority pursuant to which the rule is
adopted; and a reference to the section or subsection of the
Florida Statutes or the Laws of Florida being implemented or
interpreted. The notice must include a summary of the agency’s
statement of £he estimated regulatory costs, if one has been
prepared, based on the factors set forth in s. 120.541(2), and a
statement that any person who wishes to provide the agency with
information regarding the statement of estimated regulatory
costs, or to provide a proposal for a lower cost regulatory
alternative as provided by s. 120.541(1), must do so in writing
within 21 days after publication of the notice. The notice must
state the procedure for requesting a public hearing on the
proposed rule. Except when the intended action is the repeal of
a rule, the notice must include a reference beth to the date en

whieh and fe—the place where the notice of rule development
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88| which £hat i1s required under by subsection (2) appeared.
89 2. The notice shall be published in the Florida

90| Administrative Weekly at least met—Fess—than 28 days before

91| prier—+te the intended action. The proposed rule must shadt be
92 available for inspection and copying by the public at the time
93| of the publication of notice.

94 3. The notice shall be mailed to all persons named in the
95 proposed rule and to all persons who, at least 14 days before

96| prier—+te such mailing, have made a request to reguests—ef the

97 agency for advance notice of its proceedings. The agency shall
98| also give such notice, as 45 prescribed by rule, to those
99| particular classes of persons to whom the intended action is
100| directed.
101 4. The adopting agency shall file with the committee, at
102 least 21 days before p¥rier—+te the proposed adoption date, a copy
103 of each rule it proposes to adopt; a copy of any material
104 incorporated by reference in the rule; a detailed written
105 statement of the facts and circumstances justifying the proposed
106 rule; a copy of any statement of estimated regulatory costs

107 which £hat has been prepared pursuant to s. 120.541; a statement

108 of the extent to which the proposed rule relates to federal

109 standards or rules on the same subject; and the notice required
110| Dby subparagraph 1.

111 (b) Special matters to be considered in rule adoption.—

112 1. Statement of estimated regulatory costs.—Before Prier—to
113 the adoption, amendment, or repeal of any rule other than an

114 emergency rule, an agency is encouraged to prepare a statement
115 of estimated regulatory costs of the proposed rule, as provided

116| by s. 120.541. However, an agency must shkatdt prepare a statement
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117 of estimated regulatory costs of the proposed rule, as provided
118| by s. 120.541, if the proposed rule will have an adverse impact
119 on small business.
120 2. Small businesses, small counties, and small cities.—
121 a. Each agency, before the adoption, amendment, or repeal
122 of a rule, shall consider the impact of the rule on small
123| Dbusinesses as defined by s. 288.703 and the impact of the rule
124| on small counties or small cities as defined by s. 120.52. If
125| Whenewver practicable, an agency shall tier its rules to reduce
126| disproportionate impacts on small businesses, small counties, or
127 small cities to avoid regulating small businesses, small
128| counties, or small cities that do not contribute significantly
129] to the problem the rule is designed to address. An agency may
130| define “small business” to include businesses employing more
131 than 200 persons, may define “small county” to include those
132 with populations of more than 75,000, and may define “small
133 city” to include those with populations of more than 10,000, if
134 it finds that such a definition is necessary to adapt a rule to
135 the needs and problems of small businesses, small counties, or
136 small cities. The agency shall consider each of the following
137| methods for reducing the impact of the proposed rule on small
138 businesses, small counties, and small cities, or any combination
139] of these entities:
140 (I) Establishing less stringent compliance or reporting
141 requirements in the rule.
142 (IT) Establishing less stringent schedules or deadlines in
143 the rule for compliance or reporting regquirements.
144 (ITI) Consolidating or simplifying the rule’s compliance or

145| reporting requirements.
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(IV) Establishing performance standards or best management
practices to replace design or operational standards in the
rule.
(V) Exempting small businesses, small counties, or small
cities from any or all requirements of the rule.
b.45 If the agency determines that the proposed action
will adversely impact affeet small businesses as defined by the
agency as—p¥revided in sub-subparagraph a., the agency shall send

an electronic or written notice of the rule and a statement of

the estimated regulatory costs of the proposed rule to the Small

Business Regulatory Advisory Council and the Office of Tourism,
Trade, and Economic Development, with a copy provided to the

committee, at least 45 met—tess—than—28 days before prier—te the

intended action.

(I)++FFH The council may propose regulatory alternatives to

the agency, electronically or in writing, with a copy provided

to the committee, within 44 days after the council’s receipt of

the statement of estimated regulatory costs. The proposal may

include the alternative of not adopting a rule if the proposal

explains how the lower costs and objectives of the law will be

achieved by not adopting a rule. The agency shall consider the

proposed small business regulatory alternatives in a public

hearing, revise its prior statement of estimated regulatory

costs, if appropriate, and adopt the alternative or provide a

statement of the reasons for rejecting the alternative in favor

of the proposed rule. EBach—ageney shall adeopt—+thoseregulatery
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180| day period for filing the rule in subparagraph (e)2. is extended
181 for 90 a—peried—of—2+ days.

182 (IT)4F+H If an agency does not adopt all alternatives

183 offered pursuant to this sub-subparagraph, it must shald—prier

184 + i3] S At 4 A v ameanAmandt o
cO—TorCatopPp ot O cntCriamCItTc ottt

185| H+eH3+-+ file a detailed electronic or written statement with the
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186| committee explaining the reasons for not adopting faiture—+to

187| =adept such alternatives before rule adoption or amendment and

188| pursuant to subparagraph (d)1. Within 3 working days after of

189| #£he filing ef such notice, the agency shall send an electronic

!

190 or written & copy ef—suweh noetiee to the Small Business

191 Regulatory Advisory Council. The Smallt Rusiness Regulatery

192| Adwvisery council may make a request of the President of the

193 Senate and the Speaker of the House of Representatives that the
194 presiding officers direct the Office of Program Policy Analysis
195 and Government Accountability to determine whether the rejected

196 alternatives substantially accomplish the objectives of the law

197| being implemented and reduce the adverse impact on small

198| Dbusinesses business—while meetingthe stated objeectives—oef+he
199| prepesed—rule. Within 60 days after the date of the directive
200 from the presiding officers, the office efPregram Peliey

201| Anratrysis—and GCoveramentAecountabitity shall report its findings
202 to the Administrative Preocedures committee its—Ffindings—as—te

203| whether an altternative redueces—the iwpacton Swmolt—Pbusiness
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204| wh# meeting d—ruyle. The

205| office must, at a minimum, efPregram Peoliey Anralysis—and

206| Government—Accountabitity—shatd consider the proposed rule, the

207 economic impact statement, the written statement of the agency,

+ o
CIT =}

H-

208 the proposed alternatives, and any comment submitted during the
209 comment period on the proposed rule. The office efProgram

210| PeltievyAnalysis—and-Goverament—PAeecountabitity shall submit a
211 report of its findings and recommendations to the Governor, the
212 President of the Senate, and the Speaker of the House of

213 Representatives, and the committee. The Administrative

214| Preeedures committee shall report such findings to the agency,
215| and the agency shall respond in writing to the Administrative

216| Preoeedures committee if the office ef Progrom Poliey Anatysis
217| and—-GovernamentAeecountakitity found that a rejected £he

218 alternative substantially accomplishes the objectives of the law

219| being implemented and reduces xredueed the adverse impact on

220 small businesses business—white meetingthe statedobjeetives—of
221 the—proposed—rurtre. If the agency does widtd not adopt the
222 alternative, it must also provide a detailed written statement

223| to the committee as to why it is not adopting willt-—smet—adept the

224 alternative.

225 (e) Filing for final adoption, effective date.—

226 1. If the adopting agency is required to publish its rules
227 in the Florida Administrative Code, the agency, upon approval of
228 the agency head, shall file with the Department of State three
229 certified copies of the rule it proposes to adopt; one copy of
230 any material incorporated by reference in the rule, certified by
231 the agency; a summary of the rule; a summary of any hearings

232 held on the rule; and a detailed written statement of the facts
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and circumstances justifying the rule. Agencies not required to
publish their rules in the Florida Administrative Code shall
file one certified copy of the proposed rule, and the other
material required by this subparagraph, in the office of the
agency head, and such rules shall be open to the public.

2. A rule may not be filed for adoption less than 28 days
or more than 90 days after the notice required by paragraph (a),
until 21 days after the notice of change required by paragraph
(d), until 14 days after the final public hearing, until 45 2%

days after a statement of estimated regulatory costs or a

revised statement of estimated regqulatory costs has been

prepared and made available as required under s. 120.541 hes

b AN 1rraxza A
o P T o v IOC

regultateory—alternative—and made—available—to—+thepubiie, or

until the administrative law judge has rendered a decision under
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s. 120.56(2), whichever applies. If a statement of estimated

regulatory costs or a revised statement of estimated regulatory

costs has been prepared and made available as provided in s.

120.541 (1) (d), the period during which a rule may be filed for

adoption is extended to 45 days after the statement has been

made available. If Whern a required notice of change is published

before prier—+to—the-expiratien—of the time for filing te—Ffite

the rule for adoption has expired, the period during which a

rule must be filed for adoption is extended to 45 days after the
date of publication. If notice of a public hearing is published

before prier—+to—theesxpiratien—of the time for filing fe—Fite

the rule for adoption has expired, the period during which a

rule must be filed for adoption is extended to 45 days after

adjournment of the final hearing on the rule, 21 days after
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262| receipt of all material authorized to be submitted at the
263| hearing, or 21 days after receipt of the transcript, if one is
264| made, whichever is latest. The term “public hearing” includes
265 any public meeting held by any agency at which the rule is
266 considered. If a petition for an administrative determination
267 under s. 120.56(2) is filed, the period during which a rule must
268| be filed for adoption is extended to 60 days after the
269| administrative law judge files the final order with the clerk or
270 until 60 days after subsequent judicial review is complete.
271 3. At the time a rule is filed, the agency shall certify
272 that the time limitations prescribed by this paragraph have been
273| complied with, that all statutory rulemaking requirements have
274| Dbeen met, and that there is no administrative determination
275| pending on the rule.
276 4. At the time a rule is filed, the committee shall certify
277| whether the agency has responded in writing to all material and
278 timely written comments or written inquiries made on behalf of
279 the committee. The Department of State shall reject any rule
280 that is not filed within the prescribed time limits; that does
281 not comply with all statutory rulemaking requirements and rules
282 of the department; upon which an agency has not responded in
283| writing to all material and timely written inquiries or written
284 comments; upon which an administrative determination is pending;
285 or which does not include a statement of estimated regulatory
286 costs, if required.
287 5. If a rule has not been adopted within the time limits
288 imposed by this paragraph or has not been adopted in compliance
289 with all statutory rulemaking requirements, the agency proposing

290 the rule shall withdraw the rule and give notice of its action
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in the next available issue of the Florida Administrative
Weekly.

6. The proposed rule shall be adopted on being filed with
the Department of State and become effective 20 days after being
filed, on a later date specified in the notice required by
subparagraph (a)l., or on a date required by statute. Rules not
required to be filed with the Department of State are shaid
beecome effective when adopted by the agency head or on a later
date specified by rule or statute. If the committee notifies an
agency that an objection to a rule is being considered, the
agency may postpone the adoption of the rule to accommodate
review of the rule by the committee. If When an agency postpones
adoption of a rule to accommodate committee review by—the
committee, the 90-day period for filing the rule is tolled until

the committee notifies the agency that it has completed its

review ef—the—rute.

For the purposes of this paragraph, the term “administrative
determination” does not include subsequent judicial review.

Section 2. Subsection (1) and paragraphs (d) and (f) of
subsection (2) of section 120.541, Florida Statutes, are amended
to read:

120.541 Statement of estimated regulatory costs.—

(1) (a) A—svbstantially affeetedpersonys Within 21 days
after publication of the notice required provided under s.
120.54(3) (a), a substantially affected person may submit to an

agency a good faith written proposal for a lower cost regulatory
alternative to a proposed rule which substantially accomplishes

the objectives of the law being implemented. The proposal may
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law will be achieved by not adopting any rule. If such a
proposal is submitted,
s. 120.54(3) (e)2.
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B> Upon the submission of the lower cost regulatory
alternative, the agency shall prepare a statement of estimated
or shall revise

and eitther

regulatory costs as—previded—in subseection—{2),
its prior statement of estimated regulatory costs,
adopt the alternative or provide giwve a statement of the reasons

for rejecting the alternative in favor of the proposed rule. The

EoE N N TR £ +1 Seranm Sz nrarys o e r Atz oo +h ot ot A A +

[ S €5 Ny SR S U R S Wy g T (.A.\.j\.,llk/_y \a t/J_\.,t/uJ_\., A [ S NI VA SRS ) ) T O COCTTITTTTICT g

mataprs a1 £-47.0 £allan: +1 PPN I PRV, | il eamaled e ol

91 4@ Ny UP) Wl S Sy @ ap [ S €5 Ny i iy U g S ) Ry O 1T ITOW T utJtJ_L_L\.zDLLJ_LC .LL«l_LClllDLJ\_Lll\j tJ.L\J\.zC\J.LA.LCQ
PPN PNV R BECUEN W SN PP~ TNE —SE ~W-NEE S ~NUE I =S = =N A==~ NN Ay acenosz o oAl

= J_C\.iu_L_LClllClll_Q AR O 1T CTIT =TT CITT 1O \.zLJ.LaLtJL_C.L IITT u\jcll\.z_y J_C\.iu_L_LC\J. | y

Broenar r roaszrs o PN SN S N = £ ot ammat Al ] S~y Aot o o

tJ_LCtJDL.LC o= LT TV I OoT (=8 o COCTTTITTTITC A oo C I T T 0 J_C\jLA_LDLL_U.L_Y A e peye) &y

prozidead 1 g oo~ T ] o] I TN i BN N + + Sorane

t/J_UV_L\A.\_,\A. LI CTIT 1O t/uJ_u\jJ_ut/J.L [SSJ5 i N & Ry e =y TN [ &7 SV €5 Ry S iy & I N S ) iy T t/k/J_QUJ.l
71 ISEEN SCONE I SR S ] PP NP SR P NS R BN —INE S SN I ~I-NE RSP S I 3 ] 4 +

Wit O UUXOTIT T TO0 T L OTVWT T A\ Ay w J_\_,\ju_LL/LL.,UJ__Y O C T T TIITOC TV T AT ey I

bl i g~ Fr 3 +1 a1 For At o~

t/u)\_j_l__l_\_/ t/J__I_UJ_ iy J__I__I__I_J.J.\j T [ S W R ) [ S N L/L\A.Ut/k./_l_ull

(b) If a proposed rule will have an adverse impact on small

businesses, the agency shall prepare a statement of estimated
120.54 (3) (b) .

(c) The agency shall revise a statement of estimated

regulatory costs as required by s.

regulatory costs if any change to the rule made under s.
120.54(3) (d)

increases the regulatory costs of the rule.

(d) At least 45 days before filing the rule for adoption,

an agency that is required to prepare or revise a statement of

estimated requlatory costs shall provide the statement to the
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378| under—paragraph—{tar—=
379 (g) A rule that is challenged by a substantially affected

380 person pursuant to s. 120.52(8) (f) because the rule imposes

381 regulatory costs on the regulated person, county, or city which

382 could be reduced by the adoption of less costly alternatives

383| that substantially accomplish the statutory objectives may not

384 be declared invalid unless:

385 1. The issue is raised in an administrative proceeding

386| within 1 year after the effective date of the rule;

387 2. The challenge is to the agency’s rejection of a lower

388 cost requlatory alternative offered under paragraph (a) or s.
389 120.54(3) (b)2.b.; and

390 3. The substantial interests of the person challenging the

391 agency are materially affected by the rejection.

392 (2) A statement of estimated regulatory costs shall

393 include:

394 (d) An analysis of the impact on small businesses as

395 defined by s. 288.703, and an analysis of the impact on small

396| counties and small cities as defined in by s. 120.52. The impact

397 analysis for small businesses must include the basis for the

398 agency’s decision not to implement alternatives that would

399 reduce adverse impacts on small businesses.

400 (f) In the statement or revised statement, whichever
401 applies, a description of any regulatory alternatives geeod—faith
402| writtenprepesat submitted under paragraph (1) (a) and either a

403 statement adopting the alternative or a statement of the reasons

404 for rejecting the alternative in favor of the proposed rule.
405 Section 3. Paragraph (a) of subsection (2) and paragraph
406 (d) of subsection (4) of section 120.56, Florida Statutes, are
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amended to read:

120.56 Challenges to rules.—

(2) CHALLENGING PROPOSED RULES; SPECIAL PROVISIONS.—

(a) A Any substantially affected person may seek an
administrative determination of the invalidity of a amy proposed
rule by filing a petition seeking such a determination with the
division within 21 days after the date of publication of the
notice required by s. 120.54(3) (a);+ within 10 days after the
final public hearing is held on the proposed rule as provided by

s. 120.54(3) (e)2.;+ within 44 26 days after the statement of

estimated regqgulatory costs or revised statement of estimated

regulatory costs, if applicable, has been prepared and made

available as provided in s. 120.541(1) (d); reguiredpursuvant—+e
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o—the—pubtier or within 20 days after the date of publication
of the notice required by s. 120.54(3) (d). The petition must
shatt state with particularity the objections to the proposed
rule and the reasons that the proposed rule is an invalid
exercise of delegated legislative authority. The petitioner has
the burden of going forward. The agency then has the burden to
prove by a preponderance of the evidence that the proposed rule
is not an invalid exercise of delegated legislative authority as
to the objections raised. A Amny person who is substantially
affected by a change in the proposed rule may seek a
determination of the validity of such change. A Any person who
is not substantially affected by the proposed rule as initially
noticed, but who is substantially affected by the rule as a

result of a change, may challenge any provision of the rule and
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is not limited to challenging the change to the proposed rule.

(4) CHALLENGING AGENCY STATEMENTS DEFINED AS RULES; SPECIAL
PROVISIONS.—

(d) If an administrative law judge enters a final order
that all or part of an agency statement violates s.
120.54 (1) (a), the agency must shald immediately discontinue all

reliance upon the statement or any substantially similar

statement as a basis for agency action. Fhisparagraph shattnet

b
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Section 4. Subsections (1) and (3) of section 120.60,
Florida Statutes, are amended to read:

120.60 Licensing.—

(1) Upon receipt of an—eappltiestien—Ffor a license

application, an agency shall examine the application and, within

30 days after such receipt, notify the applicant of any apparent
errors or omissions and request any additional information the
agency 1s permitted by law to require. An agency may sShat+dt not
deny a license for failure to correct an error or omission or to
supply additional information unless the agency timely notified

the applicant within this 30-day period. The agency may

establish by rule the time period for submitting any additional

information requested by the agency. For good cause shown, the

agency shall grant a request for an extension of time for

submitting the additional information. If the applicant believes

the agency’s request for additional information is not

authorized by law or rule, the agency, at the applicant’s

request, shall proceed to process the application. An

application is shatt—be—<considered complete upon receipt of all
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requested information and correction of any error or omission
for which the applicant was timely notified or when the time for
such notification has expired. An Every application for a
license must shald be approved or denied within 90 days after
receipt of a completed application unless a shorter period of
time for agency action is provided by law. The 90-day time
period is shaii—Pbe tolled by the initiation of a proceeding
under ss. 120.569 and 120.57. Any application for a license
which #hat 1s not approved or denied within the 90-day or
shorter time period, within 15 days after conclusion of a public
hearing held on the application, or within 45 days after a
recommended order is submitted to the agency and the parties,
whichever action and timeframe is latest and applicable, is
considered approved unless the recommended order recommends that
the agency deny the license. Subject to the satisfactory
completion of an examination if required as a prerequisite to
licensure, any license that is considered approved shall be
issued and may include such reasonable conditions as are
authorized by law. Any applicant for licensure seeking to claim
licensure by default under this subsection shall notify the
agency clerk of the licensing agency, in writing, of the intent
to rely upon the default license provision of this subsection,
and may shatdt not take any action based upon the default license
until after receipt of such notice by the agency clerk.

(3) Each applicant shall be given written notice, either
personally or by mail, that the agency intends to grant or deny,
or has granted or denied, the application for license. The
notice must state with particularity the grounds or basis for

the issuance or denial of the license, except when issuance is a
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494| ministerial act. Unless waived, a copy of the notice shall be
495 delivered or mailed to each party’s attorney of record and to

496| each person who has made a written request for reguwested notice

497 of agency action. Each notice must shad+ inform the recipient of
498 the basis for the agency decision, shalt inform the recipient of
499| any administrative hearing pursuant to ss. 120.569 and 120.57 or
500 judicial review pursuant to s. 120.68 which may be available,

501| shadtt indicate the procedure that whiekh must be followed, and

502| shalt state the applicable time limits. The issuing agency shall
503| certify the date the notice was mailed or delivered, and the

504| notice and the certification must shald be filed with the agency
505 clerk.

506 Section 5. This act shall take effect July 1, 2010.
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