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A bill to be entitled
An act relating to the Streamlined Sales and Use Tax
Agreement; amending s. 212.02, F.S.; revising
definitions; amending s. 212.03, F.S.; specifying
certain facilities that are exempt from the transient
rentals tax; amending s. 212.0306, F.S.; eliminating
the use of brackets in the calculation of sales and
use taxes; amending s. 212.031, F.S.; providing that
an exception relating to food and drink concessionaire
services from the tax on the license or rental fee for
the use of real property is limited to the space used
exclusively for selling and distributing food and
drinks; providing that the amendment to the exception
from the tax on the license or rental fee for the use
of real property is retroactive and remedial in
nature; amending s. 212.04, F.S.; eliminating the use
of brackets in the calculation of sales and use taxes;
limiting the application of an exemption from the
admissions tax to certain events sponsored by certain
educational institutions; amending s. 212.05, F.S.;
deleting a reference to mail-order sales to conform to
changes made by the act; deleting criteria
establishing circumstances under which taxes on the
lease or rental of a motor vehicle are due; revising
criteria establishing circumstances under which taxes
on the sale of a prepaid calling arrangement are due;
increasing the tax rate applicable to coin-operated
amusement machines; eliminating the use of brackets in

the calculation of sales and use taxes; amending s.
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212.0506, F.S.; eliminating the use of brackets in the
calculation of the tax on service warranties; amending
s. 212.054, F.S.; limiting the $5,000 cap on
discretionary sales surtax to the sale of motor
vehicles, aircraft, boats, motor homes, manufactured
homes, modular homes, and mobile homes; specifying the
time at which changes in surtaxes may take effect;
providing criteria to determine the situs of certain
sales; requiring the Department of Revenue to notify
dealers of changes in surtax rates; providing for
databases to identify taxing jurisdictions; providing
criteria for holding purchasers harmless for failure
to pay the correct amount of tax; holding sellers
harmless for failing to collect a tax at a new rate
under certain circumstances; amending s. 212.055,
F.S.; deleting a provision providing for the emergency
fire rescue services and facilities surtax to be
initiated on a certain date after the approval of the
tax in a referendum; amending s. 212.06, F.S.;
deleting a reference to mail-order sales to conform to
changes made by the act; specifying procedures for the
sourcing of advertising and promotional direct mail;
specifying procedures for sourcing other direct mail;
providing definitions; providing that sales and use
taxes do not apply to transactions involving tangible
personal property that is exported from this state
under certain circumstances; amending s. 212.07, F.S.;
authorizing the Department of Revenue to use

electronic means to notify dealers of changes in the
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sales and use tax rates; authorizing the Department of
Revenue to create and maintain a taxability matrix;
providing immunity from liability for acts in reliance
on the taxability matrix; amending s. 212.08, F.S.;
revising exemptions from the sales and use tax for
food and medical products; limiting the exemption for
building materials used in the rehabilitation of real
property located in an enterprise zone to one
exemption per building; defining terms relating to the
exemption for building materials used in the
rehabilitation of real property located in an
enterprise zone; exempting certain charges relating to
railroad cars which are subject to the jurisdiction of
the United States Interstate Commerce Commission from
sales and use taxes; exempting certain payments
relating to a high-voltage bulk transmission facility
from sales and use taxes; deleting references to
“qualifying property” to conform to changes made by
the act; creating s. 212.094, F.S.; providing a
procedure for a purchaser to obtain a refund of tax
collected by a dealer; amending s. 212.12, F.S.;
authorizing the Department of Revenue to establish
collection allowances for certified service providers;
deleting a reference to mail-order sales to conform to
changes made by the act; providing for the computation
of taxes based on rounding instead of brackets;
amending s. 212.15, F.S.; deleting a cross-reference
relating to a provision providing for the state to

hold certain tax revenues for the benefit of another
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88 state, to conform to changes made by the act; amending
89 s. 212.17, F.S.; providing additional criteria for a
90 dealer to claim a credit or refund for taxes paid
91 relating to bad debts; amending s. 212.18, F.S.;
92 authorizing the Department of Revenue to waive the
93 dealer registration fee for applications submitted
94 through a multistate electronic registration system;
95 deleting a reference to mail-order sales to conform to
96 changes made by the act; amending s. 212.20, F.S.;
97 deleting procedures for refunds of tax paid on mail
98 order sales; creating s. 213.052, F.S.; requiring the
99 Department of Revenue to notify dealers of changes in
100 a sales and use tax rate; specifying dates on which
101 changes in sales and use tax rates may take effect;
102 creating s. 213.0521, F.S.; providing the effective
103 date for changes in the rate of state sales and use
104 taxes applying to services; creating s. 213.215, F.S.;
105 providing amnesty for uncollected or unpaid sales and
106 use taxes for sellers who register under the
107 Streamlined Sales and Use Tax Agreement; providing
108 exceptions to the amnesty; amending s. 213.256, F.S.;
109 defining terms; authorizing the Department of Revenue
110 to enter into agreements with other states to simplify
111 and facilitate compliance with sales tax laws;
112 creating s. 213.2562, F.S.; requiring the Department
113 of Revenue to review software submitted to the
114 governing board for certification as a certified
115 automated system; creating s. 213.2567, F.S.;
116 providing for the registration of sellers, the

Page 4 of 161
CODING: Words strieken are deletions; words underlined are additions.




117
118
119
120
121
122
123
124
125
126
127
128
129
130
131
132
133
134
135
136
137
138
139
140
141
142
143
144
145

CODING: Words strieken are deletions;

Florida Senate - 2011

7-00012A-11 201
certification of a person as a certified service
provider, and the certification of a software program
as a certified automated system by the governing boar
under the Streamlined Sales and Use Tax Agreement;
authorizing the Department of Revenue to adopt
emergency rules; requiring the President of the Senat
and Speaker of the House of Representatives to create
a joint select committee to study certain matters
related to state taxation; amending ss. 11.45,
196.012, 202.18, 203.01, 212.052, 212.081, 212.13,
218.245, 218.65, 288.1045, 288.11621, 288.1169,
551.102, and 790.0655, F.S.; conforming cross-
references to changes made by the act; repealing s.
212.0596, F.S., relating to provisions pertaining to
the taxation of mail-order sales; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 212.02, Florida Statutes, is reord

and amended to read:

SB 1548

11548

d

e

ered

212.02 Definitions.—The following terms and phrases when

used in this chapter have the meanings ascribed to them in

this

section, except where the context clearly indicates a different

meaning. The term or terms:

(1) Fhe—+erm “Admissions” means and includes the net
money after deduction of any federal taxes for admitting a
person or vehicle or persons to any place of amusement, sp

or recreation or for the privilege of entering or staying
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146 place of amusement, sport, or recreation, including, but not
147 limited to, theaters, outdoor theaters, shows, exhibitions,
148 games, races, or any place where charge is made by way of sale
149 of tickets, gate charges, seat charges, box charges, season pass
150 charges, cover charges, greens fees, participation fees,
151 entrance fees, or other fees or receipts of anything of value
152 measured on an admission or entrance or length of stay or seat
153| box accommodations in any place where there is any exhibition,
154 amusement, sport, or recreation, and all dues and fees paid to
155| private clubs and membership clubs providing recreational or
156 physical fitness facilities, including, but not limited to,
157| golf, tennis, swimming, yachting, boating, athletic, exercise,
158 and fitness facilities, except physical fitness facilities owned
159| or operated by any hospital licensed under chapter 395.

160 (2) “Agricultural commodity” means horticultural and

161 aquacultural products, poultry and farm products, and livestock

162 and livestock products.

163 (4) “Bundled transaction” means the retail sale of two or

164| more products, except real property and services to real

165| property, in which the products are otherwise distinct and

166 identifiable and the products are sold for one non-itemized

167| price. A bundled transaction does not include the sale of any

168| products in which the sales price varies, or is negotiable,

169| Dbased on the selection by the purchaser of the products included

170 in the transaction.

171 (a) As used in this subsection, the term:
172 1. “Distinct and identifiable products” does not include:
173 a. Packaging, such as containers, boxes, sacks, bags, and

174 bottles or other materials, such as wrapping, labels, tags, and
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instruction guides, which accompany the retail sale of the

products and are incidental or immaterial to the retail sale of

the products. Examples of packing that is incidental or

immaterial include grocery sacks, shoeboxes, dry cleaning

garment bags, and express delivery envelopes and boxes.

b. A product provided free of charge with the required

purchase of another product. A product is provided free of

charge if the sales price of the product purchased does not vary

depending on the inclusion of the product provided free of

charge.

c. An item provided free of charge.

2. “One non-itemized price” does not include a price that

is separately identified by product on binding sales or other

supporting sales-related documentation made available to the

customer in paper or electronic form, including, but not limited

to, an invoice, bill of sale, receipt, contract, service

agreement, lease agreement, periodic notice of rates and

services, rate card, or price list.

3. “De minimis” means that the dealer’s purchase price or

sales price of the taxable products is 10 percent or less of the

total purchase price or sales price of the bundled products.

a. Dealers must use the purchase price or sales price of

the products to determine if the taxable products are de

minimis. Dealers may not use a combination of the purchase price

and sales price of the products to determine if the taxable

products are de minimis.

b. Dealers shall use the full term of a service contract to

determine if the taxable products are de minimis.

(b) A transaction that otherwise satisfies the definition
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of a bundled transaction, as defined in this subsection, is not

a bundled transaction if 1t is:

1. The retail sale of tangible personal property and a

service in which the tangible personal property is essential to

the use of the service, is provided exclusively in connection

with the service, and the true object of the transaction is the

service;

2. The retail sale of services 1n which one service 1is

provided which is essential to the use or receipt of a second

service and the first service is provided exclusively in

connection with the second service and the true object of the

transaction 1s the second service;

3. A transaction that includes taxable products and

nontaxable products and the purchase price or sales price of the

taxable products is de minimis; or

4. The retail sale of exempt tangible personal property and

taxable personal property in which:

a. The transaction includes food and food ingredients,

drugs, durable medical equipment, mobility-enhancing equipment,

over—-the-counter drugs, prosthetic devices, or medical supplies;

and

b. The dealer’s purchase price or sales price of the

taxable tangible personal property is 50 percent or less of the

total purchase price or sales price of the bundled tangible

personal property. Dealers may not use a combination of the

purchase price and sales price of the tangible personal property

to make the determination required in this paragraph.

(5)42>r “Business” means any activity engaged in by any

person, or caused to be engaged in by him or her, with the

Page 8 of 161

CODING: Words strieken are deletions; words underlined are additions.




233
234
235
236
237
238
239
240
241
242
243
244
245
246
247
248
249
250
251
252
253
254
255
256
257
258
259
260
261

CODING: Words strieken are deletions;

Florida Senate - 2011 SB 1548

7-00012A-11 20111548
object of private or public gain, benefit, or advantage, either
direct or indirect. Except for the sales of any aircraft, boat,
mobile home, or motor vehicle, the term “business” shall not be
construed in this chapter to include occasional or isolated
sales or transactions involving tangible personal property or
services by a person who does not hold himself or herself out as
engaged in business or sales of unclaimed tangible personal
property under s. 717.122, but includes other charges for the
sale or rental of tangible personal property, sales of services
taxable under this chapter, sales of or charges of admission,
communication services, all rentals and leases of living
quarters, other than low-rent housing operated under chapter
421, sleeping or housekeeping accommodations in hotels,
apartment houses, roominghouses, tourist or trailer camps, and
all rentals of or licenses in real property, other than low-rent
housing operated under chapter 421, all leases or rentals of or
licenses in parking lots or garages for motor vehicles, docking
or storage spaces for boats in boat docks or marinas as defined
in this chapter and made subject to a tax imposed by this
chapter. The term “business” shall not be construed in this
chapter to include the leasing, subleasing, or licensing of real
property by one corporation to another if all of the stock of
both such corporations is owned, directly or through one or more
wholly owned subsidiaries, by a common parent corporation; the
property was in use prior to July 1, 1989, title to the property
was transferred after July 1, 1988, and before July 1, 1989,
between members of an affiliated group, as defined in s. 1504 (a)
of the Internal Revenue Code of 1986, which group included both

such corporations and there is no substantial change in the use
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262 of the property following the transfer of title; the leasing,
263| subleasing, or licensing of the property was required by an
264 unrelated lender as a condition of providing financing to one or
265| more members of the affiliated group; and the corporation to
266| which the property is leased, subleased, or licensed had sales
267 subject to the tax imposed by this chapter of not less than $667
268| million during the most recent 12-month period ended June 30.
269 Any tax on such sales, charges, rentals, admissions, or other
270 transactions made subject to the tax imposed by this chapter
271 shall be collected by the state, county, municipality, any
272 political subdivision, agency, bureau, or department, or other
273 state or local governmental instrumentality in the same manner

274 as other dealers, unless specifically exempted by this chapter.

275 (6) “Certified service provider” has the same meaning as
276| provided in s. 213.256.
277 (7) 43> Fhe—*terms “Cigarettes,” “tobacco,” or “tobacco

278| products” referred to in this chapter include all such products
279| as are defined or may be hereafter defined by the laws of the
280 state.

281 (9) “Computer” means an electronic device that accepts

282 information in digital or similar form and manipulates such

283 information for a result based on a sequence of instructions.

284 (10) “Computer software” means a set of coded instructions

285| designed to cause a computer or automatic data processing

286| equipment to perform a task.

287 (11)44)» “Cost price” means the actual cost of articles of

288 tangible personal property without any deductions whatsoever,

289 including, but not limited to, deductions for therefromon

290 acecount—of the cost of materials used, labor or service costs,
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291 transportation charges, or other any expenses whatseever.
292 (12) “Delivery charges” means charges by the dealer of

293| personal property or services for preparation and delivery to a

294 location designated by the purchaser of such property or

295 services, including, but not limited to, transportation,

296| shipping, postage, handling, crating, and packing. The term does

297| not include the charges for delivery of direct mail if the

298 charges are separately stated on an invoice or similar billing

299| document given to the purchaser. If a shipment includes exempt

300| property and taxable property, the dealer shall tax only the

301| percentage of the delivery charge allocated to the taxable

302| property. The dealer may allocate the delivery charge by using:

303 (a) A percentage based on the total sales price of the

304 taxable property compared to the sales price of all property in

305| the shipment; or
306 (b) A percentage based on the total weight of the taxable

307| property compared to the total weight of all property in the

308 shipment.
309 (13) 45> The—+erm “Department” means the Department of

310 Revenue.

311 (17)46) “Enterprise zone” means an area of the state

312 designated pursuant to s. 290.0065. This subsection expires on
313| the date specified in s. 290.016 for the expiration of the

314 Florida Enterprise Zone Act.

315 (18)4+H “Factory-built building” means a structure

316| manufactured in a manufacturing facility for installation or

44

317| erection as a finished building and+—faetory-builtt—buitding
318 includes, but is not limited to, residential, commercial,

319 institutional, storage, and industrial structures.
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(22)48» “In this state” or “in the state” means within the
state boundaries of Florida as defined in s. 1, Art. II of the
State Constitution and includes all territory within these
limits owned by or ceded to the United States.

(23) 49 The—+term “Intoxicating beverages” or “alcoholic
beverages” referred to in this chapter includes all such
beverages as are so defined or may be hereafter defined by the
laws of the state.

(24) (a)4+6) “Lease,” “let,” or “rental” means the leasing
or renting of living quarters or sleeping or housekeeping
accommodations in hotels, apartment houses, roominghouses,
tourist or trailer camps and real property, the same being
defined as follows:

l.4a) Every building or other structure kept, used,
maintained, or advertised as, or held out to the public to be, a
place where sleeping accommodations are supplied for pay to
transient or permanent guests or tenants, in which 10 or more
rooms are furnished for the accommodation of such guests, and
having one or more dining rooms or cafes where meals or lunches
are served to such transient or permanent guests; such sleeping
accommodations and dining rooms or cafes being conducted in the
same building or buildings in connection therewith, shall, for
the purpose of this chapter, be deemed a hotel.

2.4%> Any building, or part thereof, where separate
accommodations for two or more families living independently of
each other are supplied to transient or permanent guests or
tenants shall for the purpose of this chapter be deemed an
apartment house.

3.4e) Every house, boat, vehicle, motor court, trailer
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349 court, or other structure or any place or location kept, used,
350 maintained, or advertised as, or held out to the public to be, a
351| place where living quarters or sleeping or housekeeping
352 accommodations are supplied for pay to transient or permanent
353 guests or tenants, whether in one or adjoining buildings, shall
354 for the purpose of this chapter be deemed a roominghouse.
355 4.4 In all hotels, apartment houses, and roominghouses
356| within the meaning of this chapter, the parlor, dining room,
357 sleeping porches, kitchen, office, and sample rooms shall be
358 construed to mean “rooms.”

359 (b)4e)r The term or terms:

360 1. A “Tourist camp” means 45 a place where two or more
361 tents, tent houses, or camp cottages are located and offered by
362 a person or municipality for sleeping or eating accommodations,
363| most generally to the transient public for either a direct money
364 consideration or an indirect benefit to the lessor or owner in
365| connection with a related business.

366 2.45 A “Trailer camp,” “mobile home park,” or

367 “recreational vehicle park” means #+s a place where space 1is

368 offered, with or without service facilities, by any persons or
369| municipality to the public for the parking and accommodation of

370 two or more automobile trailers, mobile homes, or recreational

371 vehicles that whieh are used for lodging, for either a direct

372| money consideration or an indirect benefit to the lessor or
373 owner in connection with a related business, such space being
374| hereby defined as living quarters, and the rental price thereof

375 shall include all service charges paid to the lessor.
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407 for the use of real property.

408 (d) Any transfer of possession or control of tangible

409| personal property for a fixed or indeterminate term for

410 consideration. A clause for a future option to purchase or to

411 extend an agreement does not preclude an agreement from being a

412 lease or rental. This definition shall be used for purposes of

413 the sales and use tax regardless of whether a transaction is

414 characterized as a lease or rental under generally accepted

415 accounting principles, the Internal Revenue Code, the Uniform

416| Commercial Code, or any other provisions of federal, state, or

417 local law. These terms include agreements covering motor

418| wvehicles and trailers if the amount of consideration may be

419 increased or decreased by reference to the amount realized upon

420 sale or disposition of the property as provided in 26 U.S.C. s.
421 7701 (h) (1) . These terms do not include:

422 1. A transfer of possession or control of property under a

423 security agreement or deferred payment plan that requires the

424 transfer of title upon completion of the required payments;

425 2. A transfer of possession or control of property under an

426| agreement that requires the transfer of title upon completion of

427 required payments and payment of an option price that does not

428 exceed the greater of $100 or 1 percent of the total required

429| payments; or

430 3. The provision of tangible personal property along with

431 an operator for a fixed or indeterminate period of time. As a

432 condition of this exclusion, the operator must be necessary for

433| the equipment to perform as designed. For the purpose of this

434 subparagraph, an operator must do more than maintain, inspect,

435 or set up the tangible personal property.
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436 (26) 43+ “Motor fuel” means and includes what is commonly
437| known and sold as gasoline and fuels containing a mixture of
438 gasoline and other products.
439 (27)4+2)» “Person” includes any individual, firm,
440 copartnership, joint adventure, association, corporation,
441 estate, trust, business trust, receiver, syndicate, or other
442| group or combination acting as a unit and also includes any
443| political subdivision, municipality, state agency, bureau, or
444 department and includes the plural as well as the singular
445 number.
446 (33)4+3> “Retailer” means and includes every person engaged
447 in the business of making sales at retail or for distribution,
448 or use, or consumption, or storage to be used or consumed in
449| this state.
450 (34)+4F4)(a) “Retail sale” or a “sale at retail” means a
451 sale to a consumer or to any person for any purpose other than
452 for resale in the form of tangible personal property or services
453 taxable under this chapter, and includes all such transactions
454 that may be made in lieu of retail sales or sales at retail. A
455 sale for resale includes a sale of qualifying property. As used
456 in this paragraph, the term “qualifying property” means tangible
457| personal property, other than electricity, which is used or
458 consumed by a government contractor in the performance of a
459| qualifying contract as defined in s. 212.08(17) (c), to the
460 extent that the cost of the property is allocated or charged as
461 a direct item of cost to such contract, title to which property
462 vests in or passes to the government under the contract. The

463 term “government contractor” includes prime contractors and

464 subcontractors. As used in this paragraph, a cost is a “direct
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465| item of cost” if it is a “direct cost” as defined in 48 C.F.R.
466| s. 9904.418-30(a) (2), or similar successor provisions, including
467 costs identified specifically with a particular contract.
468 (b) The—+terms “Retail sales,” “sales at retail,” “use,”

4

469 “storage,” and “consumption” include the sale, use, storage, or
470| consumption of all tangible advertising materials imported or
471 caused to be imported into this state. Tangible advertising

472| material includes displays, display containers, brochures,

473 catalogs, price lists, point-of-sale advertising, and technical
474| manuals or any tangible personal property that whieh does not
475 accompany the product to the ultimate consumer.

476 (c) “Retail sales,” “sale at retail,” “use,” “storage,” and
477 “consumption” do not include materials, containers, labels,

478 sacks, bags, or similar items intended to accompany a product
479 sold to a customer without which delivery of the product would
480| be impracticable because of the character of the contents and be
481| wused one time only for packaging tangible personal property for
482 sale or for the convenience of the customer or for packaging in
483| the process of providing a service taxable under this chapter.
484| When a separate charge for packaging materials is made, the

485 charge shall be considered part of the sales price or rental

486| charge for purposes of determining the applicability of tax. The
487 terms do not include the sale, use, storage, or consumption of
488 industrial materials, including chemicals and fuels except as
489 provided herein, for future processing, manufacture, or

490 conversion into articles of tangible personal property for

491 resale when such industrial materials, including chemicals and
492 fuels except as provided herein, become a component or

493 ingredient of the finished product. However, the terms include
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the sale, use, storage, or consumption of tangible personal
property, including machinery and equipment or parts thereof,
purchased electricity, and fuels used to power machinery, when
such items are used and dissipated in fabricating, converting,
or processing tangible personal property for sale, even though
they may become ingredients or components of the tangible
personal property for sale through accident, wear, tear,
erosion, corrosion, or similar means. The terms do not include
the sale of materials to a registered repair facility for use in
repairing a motor vehicle, airplane, or boat, when such
materials are incorporated into and sold as part of the repair.
Such a sale shall be deemed a purchase for resale by the repair
facility, even though every material is not separately stated or
separately priced on the repair invoice.

(d) “Gross sales” means the sum total of all sales of
tangible personal property as defined herein, without any
deduction whatsoever of any kind or character, except as

provided in this chapter.
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(35)43+5) “Sale” means and includes:

(a) Any transfer of title or possession, or both, exchange,
barter, license, lease, or rental, conditional or otherwise, in
any manner or by any means whatsoever, of tangible personal
property for a consideration.

(b) The rental of living quarters or sleeping or
housekeeping accommodations in hotels, apartment houses or
roominghouses, or tourist or trailer camps, as hereinafter

defined in this chapter.
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523 (c) The producing, fabricating, processing, printing, or
524| imprinting of tangible personal property for a consideration for
525 consumers who furnish either directly or indirectly the
526| materials used in the producing, fabricating, processing,
527| printing, or imprinting.
528 (d) The furnishing, preparing, or serving for a
529| consideration of any tangible personal property for consumption
530 on or off the premises of the person furnishing, preparing, or
531 serving such tangible personal property which includes the sale
532 of meals or prepared food by an employer to his or her
533 employees.
534 (e) A transaction whereby the possession of property is
535| transferred but the seller retains title as security for the
536| payment of the price.
537 (36) (a)4+6)> “Sales price” applies to the amount subject to

538 the tax imposed by this chapter and means the total

539 consideration, including cash, credit, property, and services,

540 for which tangible personal property or services are sold,

541 leased, or rented, valued in money, whether received in money or

542 otherwise, without any deduction for the following:

543 1. The dealer’s cost of the property sold;

544 2. The cost of materials used, labor or service cost,

545 interest, losses, all costs of transportation to the dealer, all

546 taxes imposed on the dealer, and any other expense of the

547 dealer;

548 3. Charges by the dealer for any services necessary to

549 complete the sale, other than delivery and installation charges;

550 4. Delivery charges;

551 5. Installation charges; or
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natural gas.

(15) “Direct mail” means printed material delivered or

distributed by the United States Postal Service or other

delivery service to a mass audience or to addressees on a

mailing list provided by the purchaser or at the direction of

the purchaser when the cost of the items is not billed directly

to the recipients. The term includes tangible personal property

supplied directly or indirectly by the purchaser to the direct-

mail dealer for inclusion in the package containing the printed

material. The term does not include multiple items of printed

material delivered to a single address.

(16) “Electronic” means relating to technology having

electrical, digital, magnetic, wireless, optical,

electromagnetic, or similar capabilities.

(41)+3+8) “Storage” means and includes any keeping or
retention in this state of tangible personal property for use or
consumption in this state or for any purpose other than sale at
retail in the regular course of business.

(42)++5) “Tangible personal property” means and includes
personal property that whieh may be seen, weighed, measured, or
touched or is in any manner perceptible to the senses, including

electric power or energy, water, gas, steam, prewritten computer

software, boats, motor vehicles and mobile homes as defined in
s. 320.01(1) and (2), aircraft as defined in s. 330.27, and all
other types of vehicles. The term “tangible personal property”
does not include stocks, bonds, notes, insurance, or other
obligations or securities or pari-mutuel tickets sold or issued
under the racing laws of the state.

(43) 426> “Use” means and includes the exercise of any right
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or power over tangible personal property incident to the
ownership thereof, or interest therein, except that it does not

include the sale at retail of that property in the regular

A)Y ”

course of business. The term “use” does not include:
(a) The loan of an automobile by a motor vehicle dealer to

a high school for use in its driver education and safety

\\ 4 .
program—Fhe—+term—use’—does—pot—3neclude; or

(b) A contractor’s use of “qualifying property” as defined

by paragraph (32) (a) paragraph—+4H+a).
(44) 421 FThe—+term “Use tax” referred to in this chapter

includes the use, the consumption, the distribution, and the
storage as herein defined.

(45) “Voluntary seller” or “volunteer seller” means a

dealer who is not required to register in this state to collect

the tax imposed by this chapter.

(40)+22) “Spaceport activities” means activities directed
or sponsored by Space Florida on spaceport territory pursuant to
its powers and responsibilities under the Space Florida Act.

(39) 4239 “Space flight” means any flight designed for
suborbital, orbital, or interplanetary travel of a space
vehicle, satellite, or station of any kind.

(8) 424> “Coin-operated amusement machine” means any machine
operated by coin, slug, token, coupon, or similar device for the
purposes of entertainment or amusement. The term includes, but
is not limited to, coin-operated pinball machines, music
machines, juke boxes, mechanical games, video games, arcade
games, billiard tables, moving picture viewers, shooting
galleries, and all other similar amusement devices.

(37)425)> “Sea trial” means a voyage for the purpose of
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testing repair or modification work, which is in length and
scope reasonably necessary to test repairs or modifications, or
a voyage for the purpose of ascertaining the seaworthiness of a
vessel. If the sea trial is to test repair or modification work,
the owner or repair facility shall certify, on 4+m» a form
required by the department, the what repairs that have been
tested. The owner and the repair facility may also be required
to certify that the length and scope of the voyage were
reasonably necessary to test the repairs or modifications.

(38) 426> “Solar energy system” means the equipment and
requisite hardware that provide and are used for collecting,
transferring, converting, storing, or using incident solar
energy for water heating, space heating, cooling, or other
applications that would otherwise require the use of a
conventional source of energy such as petroleum products,
natural gas, manufactured gas, or electricity.

(27) “Agricultural commodity” means horticultural,
aquacultural, poultry and farm products, and livestock and
livestock products.

(19) 428> “Farmer” means a person who is directly engaged in
the business of producing crops, livestock, or other
agricultural commodities. The term includes, but is not limited
to, horse breeders, nurserymen, dairy farmers, poultry farmers,
cattle ranchers, apiarists, and persons raising fish.

(25)425) “Livestock” includes all animals of the equine,
bovine, or swine class, including goats, sheep, mules, horses,
hogs, cattle, ostriches, and other grazing animals raised for

commercial purposes. The term “livestock” shall also include

fish raised for commercial purposes.
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697 (28)+436) “Power farm equipment” means moving or stationary
698| equipment that contains within itself the means for its own
699| propulsion or power and moving or stationary equipment that is
700 dependent upon an external power source to perform its
701 functions.

702 (29) “Prewritten computer software” means computer

703 software, including prewritten upgrades, which is not designed

704 and developed by the author or other creator to the

705 specifications of a specific purchaser. The combining of two or

706| more prewritten computer software programs or prewritten

707| portions of such programs does not cause the combination to be

708 other than prewritten computer software. Prewritten computer

709 software includes software designed and developed by the author

710 or other creator to the specifications of a specific purchaser

711| when such software is sold to a person other than the specific

712| purchaser. Where a person modifies or enhances computer software

713 that he or she did not author or create, the person shall be

714 deemed to be the author or creator only of his or her

715 modifications or enhancements. Prewritten computer software or a

716| prewritten portion of such software that is modified or enhanced

717 to any degree, if such modification or enhancement is designed

718 and developed to the specifications of a specific purchaser,

719 remains prewritten computer software. However, prewritten

720 computer software does not include software that has been

721| modified or enhanced for a particular purchaser if the charge

722 for the enhancement is reasonable and separately stated on the

723 invoice or other statement of price given to the purchaser.

724 (30) “Product” means tangible personal property, a digital

725| good, or a service. The term does not include real property and
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services to real property.

(31) “Purchase price” means the measure subject to use tax

and has the same meaning as sales price.

(20)431)> “Forest” means the land stocked by trees of any

size used in the production of forest products, or formerly
having such tree cover, and not currently developed for
nonforest use.

(3)+432)» “Agricultural production” means the production of
plants and animals useful to humans, including the preparation,
planting, cultivating, or harvesting of these products or any
other practices necessary to accomplish production through the
harvest phase, which amd includes aquaculture, horticulture,
floriculture, viticulture, forestry, dairy, livestock, poultry,
bees, and amny—and all other forms of farm products and farm
production.

(32)433> “Qualified aircraft” means any aircraft that has
having a maximum certified takeoff weight of less than 10,000
pounds and equipped with twin turbofan engines that meet Stage

IV noise requirements that is used by a business that operates

eperating as an on-demand air carrier under Federal Aviation
Administration Regulation Title 14, chapter I, part 135, Code of
Federal Regulations, that owns or leases and operates a fleet of
at least 25 ef such aircraft in this state.

(21)434) “Fractional aircraft ownership program” means a
program that meets the requirements of 14 C.F.R. part 91,
subpart K, relating to fractional ownership operations, except
that the program must include a minimum of 25 aircraft owned or
leased by the program manager and used in the program.

Section 2. Paragraph (c) of subsection (7) of section
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212.03, Florida Statutes, is amended to read:

212.03 Transient rentals tax; rate, procedure, enforcement,
exemptions.—

(7)

(c) The rental of facilities in a trailer camp, mobile home

park, or recreational vehicle park faeilities, as defined in s.

212.02(24) s+—232-023603+f}, which are intended primarily for
rental as a principal or permanent place of residence is exempt
from the tax imposed by this chapter. The rental of such
facilities that primarily serve transient guests is not exempt
by this subsection. In the application of this law, or in making
any determination against the exemption, the department shall
consider the facility as primarily serving transient guests
unless the facility owner makes a verified declaration on a form
prescribed by the department that more than half of the total
rental units available are occupied by tenants who have a
continuous residence in excess of 3 months. The owner of a
facility declared to be exempt by this paragraph must make a
determination of the taxable status of the facility at the end
of the owner’s accounting year using any consecutive 3-month
period, at least one month of which is in the accounting year.
The owner must use a selected consecutive 3-month period during
each annual redetermination. In the event that an exempt
facility no longer qualifies for exemption by this paragraph,
the owner must notify the department on a form prescribed by the
department by the 20th day of the first month of the owner’s
next succeeding accounting year that the facility no longer
qualifies for such exemption. The tax levied by this section

shall apply to the rental of facilities that no longer qualify
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for exemption under this paragraph beginning the first day of
the owner’s next succeeding accounting year. The provisions of
this paragraph do not apply to mobile home lots regulated under
chapter 723.

Section 3. Subsection (6) of section 212.0306, Florida
Statutes, 1s amended to read:

212.0306 Local option food and beverage tax; procedure for
levying; authorized uses; administration.—

(6) Any county levying a tax authorized by this section
must locally administer the tax using the powers and duties
enumerated for local administration of the tourist development

tax by s. 125.0104, 1992 Supplement to the Florida Statutes

1991 Th cotarnt szl o r A2 N~ alh o ~ 1 o nraosrzt A o ra ] +
. [ N i R ) L/Uullk.,_y =] LA TTITTITICOT [ i N & i & = Sy R w t/J_UV_L\A.\., [ S N T )
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H

<
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[0)]

apptrea

Section 4. Subsection (1) of section 212.031, Florida
Statutes, is amended to read:

212.031 Tax on rental or license fee for use of real
property.—

(1) (a) It is declared to be the legislative intent that
every person 1is exercising a taxable privilege who engages 1in
the business of renting, leasing, letting, or granting a license
for the use of any real property unless such property is:

1. Assessed as agricultural property under s. 193.461.

2. Used exclusively as dwelling units.

3. Property subject to tax on parking, docking, or storage
spaces under s. 212.03(6).

4. Recreational property or the common elements of a
condominium when subject to a lease between the developer or

owner thereof and the condominium association in its own right

Page 28 of 161

CODING: Words strieken are deletions; words underlined are additions.




Florida Senate - 2011 SB 1548

7-00012A-11 20111548
813| or as agent for the owners of individual condominium units or
814 the owners of individual condominium units. However, only the
815 lease payments on such property are shatd—Pe exempt from the tax
816 imposed by this chapter, and any other use made by the owner or
817| the condominium association is shadti—Pbe fully taxable under this
818 chapter.

819 5. A public or private street or right-of-way and poles,
820 conduits, fixtures, and similar improvements located on such
821 streets or rights-of-way, occupied or used by a utility or

822 provider of communications services, as defined by s. 202.11,
823 for utility or communications or television purposes. For

824| purposes of this subparagraph, the term “utility” means any

825| person providing utility services as defined in s. 203.012. This
826| exception also applies to property, wherever located, on which
827 the following are placed: towers, antennas, cables, accessory
828 structures, or equipment, not including switching equipment,
829| wused in the provision of mobile communications services as

830 defined in s. 202.11. For purposes of this chapter, towers used
831 in the provision of mobile communications services, as defined
832 in s. 202.11, are considered to be fixtures.

833 6. A public street or road that whieh is used for

834 transportation purposes.

835 7. Property used at an airport exclusively for the purpose
836| of aircraft landing or aircraft taxiing or property used by an
837 airline for the purpose of loading or unloading passengers or
838| property onto or from aircraft or for fueling aircraft.

839 8.a. Property used at a port authority, as defined in s.
840 315.02(2), exclusively for the purpose of oceangoing vessels or

841 tugs docking, or such vessels mooring on property used by a port

Page 29 of 161
CODING: Words striekern are deletions; words underlined are additions.




842
843
844
845
846
847
848
849
850
851
852
853
854
855
856
857
858
859
860
861
862
863
864
865
866
867
868
869
870

Florida Senate - 2011 SB 1548

7-00012A-11 20111548
authority for the purpose of loading or unloading passengers or
cargo onto or from such a vessel, or property used at a port
authority for fueling such vessels, or to the extent that the
amount paid for the use of any property at the port is based on
the charge for the amount of tonnage actually imported or
exported through the port by a tenant.

b. The amount charged for the use of any property at the
port in excess of the amount charged for tonnage actually
imported or exported remains shall—remain subject to tax except
as provided in sub-subparagraph a.

9. Property used as an integral part of the performance of
qualified production services. As used in this subparagraph, the
term “qualified production services” means any activity or
service performed directly in connection with the production of
a qualified motion picture, as defined in s. 212.06(1) (b), and
includes:

a. Photography, sound and recording, casting, location
managing and scouting, shooting, creation of special and optical
effects, animation, adaptation (language, media, electronic, or
otherwise), technological modifications, computer graphics, set
and stage support (such as electricians, lighting designers and
operators, greensmen, prop managers and assistants, and grips),
wardrobe (design, preparation, and management), hair and makeup
(design, production, and application), performing (such as
acting, dancing, and playing), designing and executing stunts,
coaching, consulting, writing, scoring, composing,
choreographing, script supervising, directing, producing,
transmitting dailies, dubbing, mixing, editing, cutting,

looping, printing, processing, duplicating, storing, and
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distributing;

b. The design, planning, engineering, construction,
alteration, repair, and maintenance of real or personal property
including stages, sets, props, models, paintings, and facilities
principally required for the performance of those services
listed in sub-subparagraph a.; and

c. Property management services directly related to
property used in connection with the services described in sub-

subparagraphs a. and b.

This exemption inures wiltt—dnuvre to the taxpayer upon
presentation of the certificate of exemption issued to the
taxpayer under the provisions of s. 288.1258.

10. Leased, subleased, licensed, or rented to a person
providing food and drink concessionaire services within the
premises of a convention hall, exhibition hall, auditorium,
stadium, theater, arena, civic center, performing arts center,
publicly owned recreational facility, or any business operated

under a permit issued pursuant to chapter 550. This exception to

the tax imposed by this section applies only to the space used

exclusively for selling and distributing food and drinks. A

person providing retail concessionaire services involving the
sale of food and drink or other tangible personal property
within the premises of an airport is shadd—Pbe subject to tax on
the rental of real property used for that purpose, but is shads
not be subject to the tax on any license to use the property.
For purposes of this subparagraph, the term “sale” does shait®
not include the leasing of tangible personal property.

11. Property occupied pursuant to an instrument calling for
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900| payments which the department has declared, in a Technical
901| Assistance Advisement issued on or before March 15, 1993, to be
902 nontaxable pursuant to rule 12A-1.070(19) (c), Florida
903| Administrative Code; provided that this subparagraph shall only
904 apply to property occupied by the same person before and after
905| the execution of the subject instrument and only to those
906| payments made pursuant to such instrument, exclusive of renewals
907 and extensions thereof occurring after March 15, 1993.
908 12. Property used or occupied predominantly for space
909 flight business purposes. As used in this subparagraph, “space
910 flight business” means the manufacturing, processing, or
911 assembly of a space facility, space propulsion system, space
912| wvehicle, satellite, or station of any kind possessing the
913| capacity for space flight, as defined by s. 212.02 s
914 232062423}, or components thereof, and also means the following
915 activities supporting space flight: vehicle launch activities,
916 flight operations, ground control or ground support, and all
917 administrative activities directly related thereto. Property is
918| shaltl—be deemed to be used or occupied predominantly for space
919| flight business purposes i1f more than 50 percent of the
920| property, or improvements thereon, is used for one or more space
921 flight business purposes. Possession by a landlord, lessor, or
922 licensor of a signed written statement from the tenant, lessee,

reliewve the

H-

923| or licensee claiming the exemption relieves shalt

924 landlord, lessor, or licensor from the responsibility of

925 collecting the tax, and the department shall look solely to the
926 tenant, lessee, or licensee for recovery of such tax if it

927| determines that the exemption was not applicable.

928 13. Rented, leased, subleased, or licensed to a person
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929| providing telecommunications, data systems management, or
930 Internet services at a publicly or privately owned convention
931 hall, civic center, or meeting space at a public lodging
932 establishment as defined in s. 509.013. This subparagraph
933 applies only to that portion of the rental, lease, or license
934 payment that is based upon a percentage of sales, revenue
935 sharing, or royalty payments and not based upon a fixed price.
936| This subparagraph is intended to be clarifying and remedial in
937 nature and shall apply retroactively. This subparagraph does not
938| provide a basis for an assessment of any tax not paid, or create
939 a right to a refund of any tax paid, pursuant to this section
940| before July 1, 2010.
941 (b) If When a lease involves multiple use of real property
942| wherein a part of the real property is subject to the tax
943| herein, and a part of the property would be excluded from the
944 tax under subparagraph (a)l., subparagraph (a)Z2., subparagraph
945 (a)3., or subparagraph (a)5., the department shall determine,
946 from the lease or license and such other information as may be
947 available, that portion of the total rental charge which is
948 exempt from the tax imposed by this section. The portion of the
949| premises leased or rented by a for-profit entity providing a
950 residential facility for the aged will be exempt on the basis of
951 a pro rata portion calculated by combining the square footage of
952 the areas used for residential units by the aged and for the
953| care of such residents and dividing the resultant sum by the
954 total square footage of the rented premises. For purposes of
955| this section, the term “residential facility for the aged” means
956| a facility that is licensed or certified in whole or in part

957 under chapter 400, chapter 429, or chapter 651; or that provides
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958| residences to the elderly and is financed by a mortgage or loan
959| made or insured by the United States Department of Housing and
960 Urban Development under s. 202, s. 202 with a s. 8 subsidy, s.
961 221(d) (3) or (4), s. 232, or s. 236 of the National Housing Act;
962 or other such similar facility that provides residences
963| primarily for the elderly.

964 (c) For the exercise of such privilege, a tax is levied in
965 an amount equal to 6 percent of and on the total rent or license
966 fee charged for such real property by the person charging or

967 collecting the rental or license fee. The total rent or license
968 fee charged for such real property shall include payments for
969| the granting of a privilege to use or occupy real property for
970 any purpose and shall include base rent, percentage rents, or
971| similar charges. Such charges shall be included in the total

972 rent or license fee subject to tax under this section whether or
973 not they can be attributed to the ability of the lessor’s or

974 licensor’s property as used or operated to attract customers.
975| Payments for intrinsically valuable personal property such as
976 franchises, trademarks, service marks, logos, or patents are not
977 subject to tax under this section. In the case of a contractual
978 arrangement that provides for both payments taxable as total

979 rent or license fee and payments not subject to tax, the tax

980 shall be based on a reasonable allocation of such payments and
981| does shai+ not apply to that portion that whieh is for the

982 nontaxable payments.

983 (d) If When the rental or license fee of any such real

984| property is paid by way of property, goods, wares, merchandise,
985 services, or other thing of value, the tax is shald—Pbe at the

986 rate of 6 percent of the value of the property, goods, wares,
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987 merchandise, services, or other thing of wvalue.

988 Section 5. The amendment to subparagraph 10. of paragraph

989 (a) of subsection (1) of section 212.031, Florida Statutes, made

990| by this act operates retroactively. However, the retroactive

991 operation of the amendment is remedial in nature and does not

992| create the right to a refund or require a refund by any

993| governmental entity of any tax, penalty, or interest remitted to

994 the Department of Revenue before January 1, 2012.

995 Section 6. Paragraph (b) of subsection (1) and paragraph
996 (a) of subsection (2) of section 212.04, Florida Statutes, are
997 amended to read:

998 212.04 Admissions tax; rate, procedure, enforcement.—
999 (1)
1000 (b) For the exercise of such privilege, a tax is levied at

1001 the rate of 6 percent of sales price, or the actual value

1002| received from such admissions. The;—whieh 6 percent shall be
1003| added to and collected with all such admissions from the

1004| purchaser thereof, and such tax shall be paid for the exercise
1005| of the privilege as defined in the preceding paragraph. Each
1006| ticket must show on its face the actual sales price of the

1007 admission, or each dealer selling the admission must prominently
1008 display at the box office or other place where the admission
1009 charge is made a notice disclosing the price of the admission,
1010 and the tax shall be computed and collected on the basis of the
1011 actual price of the admission charged by the dealer. The sale
1012| price or actual value of admission shall, for the purpose of
1013 this chapter, be that price remaining after deduction of federal
1014 taxes and state or locally imposed or authorized seat

1015 surcharges, taxes, or fees, if any, imposed upon such admission.
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The sale price or actual value does not include separately

stated ticket service charges that are imposed by a facility
ticket office or a ticketing service and added to a separately

stated, established ticket price. FThe—rateof tax—-on——ecach

u
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(2) (a)l. No tax shall be levied on admissions to athletic
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or other events sponsored by elementary schools, junior high
schools, middle schools, high schools, community colleges,
public or private colleges and universities, deaf and blind
schools, facilities of the youth services programs of the
Department of Children and Family Services, and state
correctional institutions when only student, faculty, or inmate
talent is used. However, this exemption shall not apply to
admission to athletic events sponsored by a state university,
and the proceeds of the tax collected on such admissions shall
be retained and used by each institution to support women’s
athletics as provided in s. 1006.71(2) (c).

2.a. No tax shall be levied on dues, membership fees, and
admission charges imposed by not-for-profit sponsoring
organizations. To receive this exemption, the sponsoring
organization must qualify as a not-for-profit entity under the
provisions of s. 501 (c) (3) of the Internal Revenue Code of 1954,
as amended.

b. A tax may not be levied on admission charges to an event

sponsored by a public college, university, or community college

if the event is held in a convention hall, exhibition hall,

auditorium, stadium, theater, arena, civic center, performing

arts center, or publicly owned recreational facility if all of
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Basketball Association, or National Hockey League all-star game;
on admissions to the Major League Baseball Home Run Derby held
before the Major League Baseball All-Star Game; or on admissions
to the National Basketball Association Rookie Challenge,
Celebrity Game, 3-Point Shooting Contest, or Slam Dunk
Challenge.

5. A participation fee or sponsorship fee imposed by a
governmental entity as described in s. 212.08(6) for an athletic
or recreational program is exempt when the governmental entity
by itself, or in conjunction with an organization exempt under
s. 501 (c) (3) of the Internal Revenue Code of 1954, as amended,
sponsors, administers, plans, supervises, directs, and controls
the athletic or recreational program.

6. Also exempt from the tax imposed by this section to the
extent provided in this subparagraph are admissions to live
theater, live opera, or live ballet productions in this state
which are sponsored by an organization that has received a
determination from the Internal Revenue Service that the
organization is exempt from federal income tax under s.

501 (c) (3) of the Internal Revenue Code of 1954, as amended, if
the organization actively participates in planning and
conducting the event, is responsible for the safety and success
of the event, is organized for the purpose of sponsoring live
theater, live opera, or live ballet productions in this state,
has more than 10,000 subscribing members and has among the
stated purposes in its charter the promotion of arts education
in the communities whieh it serves, and will receive at least 20

percent of the net profits, if any, of the events sponsored by

whieh the organization spensers and will bear the risk of at
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least 20 percent of the losses, i1f any, from the events whieh it
sponsors if the organization employs other persons as agents to
provide services in connection with a sponsored event. Prior to
March 1 of each year, such organization may apply to the
department for a certificate of exemption for admissions to such
events sponsored in this state by the organization during the
immediately following state fiscal year. The application shall
state the total dollar amount of admissions receipts collected
by the organization or its agents from such events in this state
sponsored by the organization or its agents in the year
immediately preceding the year in which the organization applies
for the exemption. Such organization shall receive the exemption
only to the extent of $1.5 million multiplied by the ratio that
such receipts bear to the total of such receipts of all
organizations applying for the exemption in such year; however,
in no event shall such exemption granted to any organization
exceed 6 percent of such admissions receipts collected by the
organization or its agents in the year immediately preceding the
year in which the organization applies for the exemption. Each
organization receiving the exemption shall report each month to
the department the total admissions receipts collected from such
events sponsored by the organization during the preceding month
and shall remit to the department an amount equal to 6 percent
of such receipts reduced by any amount remaining under the
exemption. Tickets for such events sold by such organizations
shall not reflect the tax otherwise imposed under this section.
7. Also exempt from the tax imposed by this section are
entry fees for participation in freshwater fishing tournaments.

8. Also exempt from the tax imposed by this section are
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participation or entry fees charged to participants in a game,
race, or other sport or recreational event if spectators are
charged a taxable admission to such event.

9. No tax shall be levied on admissions to any postseason
collegiate football game sanctioned by the National Collegiate
Athletic Association.

Section 7. Section 212.05, Florida Statutes, is amended to
read:

212.05 Sales, storage, use tax.—It is hereby declared to be
the legislative intent that every person is exercising a taxable

privilege who engages in the business of selling tangible

personal property at retail in this state, imeluding—the

biiain
oS

order—sates—o¥r who rents or furnishes

ss—efmaking—matd
any of the things or services taxable under this chapter, or who
stores for use or consumption in this state any item or article
of tangible personal property as defined herein and who leases
or rents such property within the state.

(1) For the exercise of such privilege, a tax is levied on
each taxable transaction or incident, which tax is due and
payable as follows:

(a)l.a. At the rate of 6 percent of the sales price of each
item or article of tangible personal property when sold at
retail in this state, computed on each taxable sale for the
purpose of remitting the amount of tax due the state, and
including each and every retail sale.

b. Each occasional or isolated sale of an aircraft, boat,
mobile home, or motor vehicle of a class or type which is
required to be registered, licensed, titled, or documented in

this state or by the United States Government shall be subject
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to tax at the rate provided in this paragraph. The department
shall by rule adopt any nationally recognized publication for
valuation of used motor vehicles as the reference price list for
any used motor vehicle that whieh is required to be licensed
pursuant to s. 320.08¢(1), (2), (3)(a), (b), (c), or (e), or (9).
If any party to an occasional or isolated sale of such a vehicle
reports to the tax collector a sales price that whieh is less
than 80 percent of the average loan price for the specified
model and year of such vehicle as listed in the most recent
reference price list, the tax levied under this paragraph shall
be computed by the department on such average loan price unless
the parties to the sale have provided to the tax collector an
affidavit signed by each party, or other substantial proof,
stating the actual sales price. Any party to such sale who

reports a sales price less than the actual sales price commits

is—guitty—ef a misdemeanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083. The department shall
collect or attempt to collect from such party any delinquent
sales taxes. In addition, such party shall pay any tax due and
any penalty and interest assessed plus a penalty equal to twice
the amount of the additional tax owed. Notwithstanding any other
provision of law, the Department of Revenue may waive or
compromise any penalty imposed pursuant to this subparagraph.

2. This paragraph does not apply to the sale of a boat or
aircraft by or through a registered dealer under this chapter to
a purchaser who, at the time of taking delivery, is a
nonresident of this state, does not make his or her permanent
place of abode in this state, and is not engaged in carrying on

in this state any employment, trade, business, or profession in
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which the boat or aircraft will be used in this state, or is a
corporation none of the officers or directors of which is a
resident of, or makes his or her permanent place of abode in,
this state, or is a noncorporate entity that has no individual
vested with authority to participate in the management,
direction, or control of the entity’s affairs who is a resident
of, or makes his or her permanent abode in, this state. For
purposes of this exemption, either a registered dealer acting on
his or her own behalf as seller, a registered dealer acting as
broker on behalf of a seller, or a registered dealer acting as
broker on behalf of the purchaser may be deemed to be the
selling dealer. This exemption shall not be allowed unless:

a. The purchaser removes a qualifying boat, as described in
sub-subparagraph f., from the state within 90 days after the
date of purchase or extension, or the purchaser removes a
nonqualifying boat or an aircraft from this state within 10 days
after the date of purchase or, when the boat or aircraft is
repaired or altered, within 20 days after completion of the
repairs or alterations;

b. The purchaser, within 30 days from the date of
departure, shall provide the department with written proof that
the purchaser licensed, registered, titled, or documented the
boat or aircraft outside the state. If such written proof is
unavailable, within 30 days the purchaser shall provide proof
that the purchaser applied for such license, title,
registration, or documentation. The purchaser shall forward to
the department proof of title, license, registration, or
documentation upon receipt;

c. The purchaser, within 10 days of removing the boat or
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1219 aircraft from Florida, shall furnish the department with proof
1220 of removal in the form of receipts for fuel, dockage, slippage,
1221 tie-down, or hangaring from outside of Florida. The information
1222 so provided must clearly and specifically identify the boat or
1223 aircraft;
1224 d. The selling dealer, within 5 days of the date of sale,
1225 shall provide to the department a copy of the sales invoice,
1226| closing statement, bills of sale, and the original affidavit
1227 signed by the purchaser attesting that he or she has read the
1228| provisions of this section;
1229 e. The seller makes a copy of the affidavit a part of his
1230 or her record for as long as required by s. 213.35; and
1231 f. Unless the nonresident purchaser of a boat of 5 net tons
1232 of admeasurement or larger intends to remove the boat from this
1233 state within 10 days after the date of purchase or, when the
1234| Dboat is repaired or altered, within 20 days after completion of
1235 the repairs or alterations, the nonresident purchaser shall

1236| apply to the selling dealer for a decal that whzek authorizes 90

1237| days after the date of purchase for removal of the boat. The
1238 nonresident purchaser of a gqualifying boat may apply to the
1239 selling dealer within 60 days after the date of purchase for an
1240| extension decal that authorizes the boat to remain in this state
1241 for an additional 90 days, but not more than a total of 180
1242 days, before the nonresident purchaser is required to pay the
1243| tax imposed by this chapter. The department is authorized to
1244 issue decals in advance to dealers. The number of decals issued
1245 in advance to a dealer shall be consistent with the volume of
1246 the dealer’s past sales of boats which qualify under this sub-
1247 subparagraph. The selling dealer or his or her agent shall mark
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1248 and affix the decals to qualifying boats in the manner
1249| prescribed by the department, prior to delivery of the boat.
1250 (I) The department is hereby authorized to charge dealers a
1251 fee sufficient to recover the costs of decals issued, except the
1252 extension decal shall cost $425.
1253 (IT) The proceeds from the sale of decals will be deposited
1254 into the administrative trust fund.
1255 (ITI) Decals shall display information to identify the boat
1256 as a qualifying boat under this sub-subparagraph, including, but
1257 not limited to, the decal’s date of expiration.
1258 (IV) The department is authorized to require dealers who
1259| purchase decals to file reports with the department and may
1260| prescribe all necessary records by rule. All such records are
1261 subject to inspection by the department.
1262 (V) Any dealer or his or her agent who issues a decal
1263 falsely, fails to affix a decal, mismarks the expiration date of
1264 a decal, or fails to properly account for decals will be
1265| considered prima facie to have committed a fraudulent act to
1266| evade the tax and will be liable for payment of the tax plus a
1267| mandatory penalty of 200 percent of the tax, and shall be liable
1268 for fine and punishment as provided by law for a conviction of a
1269| misdemeanor of the first degree, as provided in s. 775.082 or s.
1270 775.083.
1271 (VI) Any nonresident purchaser of a boat who removes a
1272 decal prior to permanently removing the boat from the state, or
1273 defaces, changes, modifies, or alters a decal in a manner
1274 affecting its expiration date prior to its expiration, or who
1275 causes or allows the same to be done by another, will be

1276| considered prima facie to have committed a fraudulent act to
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1277| evade the tax and will be liable for payment of the tax plus a
1278| mandatory penalty of 200 percent of the tax, and shall be liable
1279 for fine and punishment as provided by law for a conviction of a
1280| misdemeanor of the first degree, as provided in s. 775.082 or s.
1281 775.083.
1282 (VII) The department is authorized to adopt rules necessary
1283| to administer and enforce this subparagraph and to publish the
1284| necessary forms and instructions.
1285 (VIII) The department is hereby authorized to adopt
1286| emergency rules pursuant to s. 120.54(4) to administer and
1287 enforce the provisions of this subparagraph.
1288
1289 If the purchaser fails to remove the qualifying boat from this
1290 state within the maximum 180 days after purchase or a
1291| nonqualifying boat or an aircraft from this state within 10 days
1292 after purchase or, when the boat or aircraft is repaired or
1293 altered, within 20 days after completion of such repairs or
1294 alterations, or permits the boat or aircraft to return to this
1295 state within 6 months from the date of departure, except as
1296 provided in s. 212.08(7) (ggg), or if the purchaser fails to
1297 furnish the department with any of the documentation required by
1298 this subparagraph within the prescribed time period, the
1299| purchaser shall be liable for use tax on the cost price of the
1300| boat or aircraft and, in addition thereto, payment of a penalty
1301 to the Department of Revenue equal to the tax payable. This
1302| penalty shall be in lieu of the penalty imposed by s. 212.12(2).
1303 The maximum 180-day period following the sale of a qualifying
1304 boat tax-exempt to a nonresident may not be tolled for any

1305 reason.
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1364 in a known amount.
1365 (IT) The sale or recharge of the prepaid calling
1366 arrangement is deemed to take place in accordance with s.
1367 212.054. Ff—+the—sole-or rechargeof the prepaid—eatlting
1368| arrangement—does not—take placeat—+the deaterisplace—of
1369| business;—Ft—shall bedeemed—to—take placeat—+theecustomerls
1370 shipping—address—or—3f no—itemIs——shipped,—at—+the—ecustemerls
1371 sddress—er—the Jdeocation osseciatedwith the customer! s—wobite
1372| +elephonernumber—
1373 (ITI) The sale or recharge of a prepaid calling arrangement

1374 shall be treated as a sale of tangible personal property for
1375| purposes of this chapter, whether or not a tangible item

1376| evidencing such arrangement is furnished to the purchaser, and
1377 such sale within this state subjects the selling dealer to the
1378 jurisdiction of this state for purposes of this subsection.

1379 b. The installation of telecommunication and telegraphic
1380 equipment.

1381 c. Electrical power or energy, except that the tax rate for
1382 charges for electrical power or energy is 7 percent.

1383 2. The provisions of s. 212.17(3), regarding credit for tax
1384| paid on charges subsequently charged off as uncollectible on the
1385 dealer’s books and records feund—to—be—worthless, apply shaldi—be
1386| eeguatdiyapprieabte to any tax paid under the provisions of this
1387 section on charges for prepaid calling arrangements,

1388 telecommunication or telegraph services, or electric power

1389 subsequently found to be uncollectible. The word “charges” in
1390 this paragraph does not include any excise or similar tax levied
1391| Dby the Federal Government, any political subdivision of the

1392 state, or any municipality upon the purchase, sale, or recharge
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1393| of prepaid calling arrangements or upon the purchase or sale of
1394 telecommunication, television system program, or telegraph
1395 service or electric power, which tax is collected by the seller
1396 from the purchaser.

1397 (f) At the rate of 6 percent on the sale, rental, use,
1398 consumption, or storage for use in this state of machines and
1399| equipment, and parts and accessories therefor, used in

1400 manufacturing, processing, compounding, producing, mining, or
1401| quarrying personal property for sale or to be used in furnishing
1402 communications, transportation, or public utility services.
1403 (g)1l. At the rate of 6 percent on the retail price of
1404| newspapers and magazines sold or used in Florida.

1405 2. Notwithstanding other provisions of this chapter,

1406| inserts of printed materials which are distributed with a

1407 newspaper or magazine are a component part of the newspaper or
1408| magazine, and neither the sale nor use of such inserts is

1409 subject to tax when:

1410 a. Printed by a newspaper or magazine publisher or

1411 commercial printer and distributed as a component part of a
1412| newspaper or magazine, which means that the items after being
1413| printed are delivered directly to a newspaper or magazine

1414| publisher by the printer for inclusion in editions of the

1415 distributed newspaper or magazine;

1416 b. Such publications are labeled as part of the designated
1417| newspaper or magazine publication into which they are to be
1418 inserted; and

1419 c. The purchaser of the insert presents a resale

1420 certificate to the vendor stating that the inserts are to be

1421 distributed as a component part of a newspaper or magazine.
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(h)l1. A tax is imposed at the rate of 6 4 percent on the
charges for the use of coin-operated amusement machines. The tax
shall be calculated by dividing the gross receipts from such
charges for the applicable reporting period by a divisor,
determined as provided in this subparagraph, to compute gross
taxable sales, and then subtracting gross taxable sales from
gross receipts to arrive at the amount of tax due. For counties
that do not impose a discretionary sales surtax, the divisor is
equal to 1.06 ++64; for counties that impose a 0.5 percent

discretionary sales surtax, the divisor is equal to 1.065 3-8645;

for counties that impose a 1 percent discretionary sales surtax,

the divisor is equal to 1.07 +0858; and for counties that impose

a 2 percent sales surtax, the divisor is equal to 1.08 1-666. If
a county imposes a discretionary sales surtax that is not listed
in this subparagraph, the department shall make the applicable
divisor available in an electronic format or otherwise.
Additional divisors shall bear the same mathematical
relationship to the next higher and next lower divisors as the
new surtax rate bears to the next higher and next lower surtax
rates for which divisors have been established. When a machine
is activated by a slug, token, coupon, or any similar device
that whieh has been purchased, the tax is on the price paid by
the user of the device for such device.

2. As used in this paragraph, the term “operator” means any
person who possesses a coin-operated amusement machine for the
purpose of generating sales through that machine and who is
responsible for removing the receipts from the machine.

a. If the owner of the machine is also the operator of it,

he or she shall be liable for payment of the tax without any
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1451| deduction for rent or a license fee paid to a location owner for
1452 the use of any real property on which the machine is located.
1453 b. If the owner or lessee of the machine is also its
1454 operator, he or she shall be liable for payment of the tax on
1455 the purchase or lease of the machine, as well as the tax on
1456 sales generated through the machine.

1457 c. If the proprietor of the business where the machine is
1458 located does not own the machine, he or she shall be deemed to
1459| Dbe the lessee and operator of the machine and is responsible for
1460 the payment of the tax on sales, unless such responsibility is
1461 otherwise provided for in a written agreement between him or her
1462 and the machine owner.

1463 3.a. An operator of a coin-operated amusement machine may
1464 not operate or cause to be operated in this state any such

1465| machine until the operator has registered with the department
1466 and has conspicuously displayed an identifying certificate

1467 issued by the department. The identifying certificate shall be
1468 issued by the department upon application from the operator. The
1469| identifying certificate shall include a unique number, and the
1470 certificate shall be permanently marked with the operator’s

1471 name, the operator’s sales tax number, and the maximum number of
1472| machines to be operated under the certificate. An identifying
1473 certificate shall not be transferred from one operator to

1474 another. The identifying certificate must be conspicuously

1475| displayed on the premises where the coin-operated amusement

1476| machines are being operated.

1477 b. The operator of the machine must obtain an identifying
1478 certificate before the machine is first operated in the state

1479 and by July 1 of each year thereafter. The annual fee for each
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1480 certificate shall be based on the number of machines identified
1481 on the application times $30 and is due and payable upon
1482 application for the identifying device. The application shall
1483 contain the operator’s name, sales tax number, business address
1484| where the machines are being operated, and the number of
1485| machines in operation at that place of business by the operator.
1486| No operator may operate more machines than are listed on the
1487 certificate. A new certificate is required if more machines are
1488| being operated at that location than are listed on the
1489| certificate. The fee for the new certificate shall be based on
1490 the number of additional machines identified on the application
1491| form times $30.
1492 c. A penalty of $250 per machine is imposed on the operator
1493 for failing to properly obtain and display the required
1494 identifying certificate. A penalty of $250 is imposed on the
1495 lessee of any machine placed in a place of business without a
1496| proper current identifying certificate. Such penalties shall
1497 apply in addition to all other applicable taxes, interest, and
1498| penalties.
1499 d. Operators of coin-operated amusement machines must
1500 obtain a separate sales and use tax certificate of registration
1501 for each county in which such machines are located. One sales
1502 and use tax certificate of registration is sufficient for all of
1503 the operator’s machines within a single county.
1504 4. The provisions of this paragraph do not apply to coin-
1505 operated amusement machines owned and operated by churches or
1506 synagogues.
1507 5. In addition to any other penalties imposed by this
1508 chapter, a person who knowingly and willfully violates any
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1509| provision of this paragraph commits a misdemeanor of the second
1510| degree, punishable as provided in s. 775.082 or s. 775.083.

1511 6. The department may adopt rules necessary to administer
1512 the provisions of this paragraph.

1513 (i1)1. At the rate of 6 percent on charges for all:

1514 a. Detective, burglar protection, and other protection

1515 services (NAICS National Numbers 561611, 561612, 561613, and
1516 561621). Any law enforcement officer, as defined in s. 943.10,
1517| who 1is performing approved duties as determined by his or her
1518 local law enforcement agency in his or her capacity as a law
1519 enforcement officer, and who is subject to the direct and

1520| immediate command of his or her law enforcement agency, and in
1521 the law enforcement officer’s uniform as authorized by his or
1522 her law enforcement agency, 1is performing law enforcement and
1523| public safety services and is not performing detective, burglar
1524| protection, or other protective services, if the law enforcement
1525| officer is performing his or her approved duties in a

1526| geographical area in which the law enforcement officer has

1527 arrest jurisdiction. Such law enforcement and public safety

1528 services are not subject to tax irrespective of whether the duty
1529 is characterized as “extra duty,” “off-duty,” or “secondary

1530| employment,” and irrespective of whether the officer is paid
1531 directly or through the officer’s agency by an outside source.
1532 The term “law enforcement officer” includes full-time or part-
1533| time law enforcement officers, and any auxiliary law enforcement
1534 officer, when such auxiliary law enforcement officer is working
1535| under the direct supervision of a full-time or part-time law
1536| enforcement officer.

1537 b. Nonresidential cleaning, excluding cleaning of the
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1538 interiors of transportation equipment, and nonresidential

1539| building pest control services (NAICS National Numbers 561710
1540| and 561720).

1541 2. As used in this paragraph, “NAICS” means those

1542 classifications contained in the North American Industry

1543| Classification System, as published in 2007 by the Office of
1544 Management and Budget, Executive Office of the President.

1545 3. Charges for detective, burglar protection, and other
1546| protection security services performed in this state but used
1547 outside this state are exempt from taxation. Charges for

1548 detective, burglar protection, and other protection security
1549| services performed outside this state and used in this state are
1550 subject to tax.

1551 4. If a transaction involves both the sale or use of a

1552 service taxable under this paragraph and the sale or use of a
1553 service or any other item not taxable under this chapter, the
1554 consideration paid must be separately identified and stated with
1555 respect to the taxable and exempt portions of the transaction or
1556 the entire transaction shall be presumed taxable. The burden
1557 shall be on the seller of the service or the purchaser of the
1558 service, whichever applicable, to overcome this presumption by
1559| providing documentary evidence as to which portion of the

1560 transaction is exempt from tax. The department is authorized to
1561 adjust the amount of consideration identified as the taxable and
1562 exempt portions of the transaction; however, a determination
1563 that the taxable and exempt portions are inaccurately stated and
1564 that the adjustment is applicable must be supported by

1565 substantial competent evidence.

1566 5. Each seller of services subject to sales tax pursuant to
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1567 this paragraph shall maintain a monthly log showing each
1568 transaction for which sales tax was not collected because the
1569 services meet the requirements of subparagraph 3. for out-of-
1570 state use. The log must identify the purchaser’s name, location
1571 and mailing address, and federal employer identification number,
1572 if a business, or the social security number, if an individual,
1573 the service sold, the price of the service, the date of sale,
1574 the reason for the exemption, and the sales invoice number. The
1575| monthly log shall be maintained pursuant to the same
1576 requirements and subject to the same penalties imposed for the
1577 keeping of similar records pursuant to this chapter.
1578 (3J)1. Notwithstanding any other provision of this chapter,
1579 there is hereby levied a tax on the sale, use, consumption, or
1580 storage for use in this state of any coin or currency, whether
1581 in circulation or not, when such coin or currency:
1582 a. Is not legal tender;
1583 b. If legal tender, is sold, exchanged, or traded at a rate
1584 in excess of its face value; or
1585 c. Is sold, exchanged, or traded at a rate based on its
1586| precious metal content.
1587 2. Such tax shall be at a rate of 6 percent of the price at
1588 which the coin or currency is sold, exchanged, or traded, except
1589 that, with respect to a coin or currency that whieh is legal
1590 tender of the United States and that whieh 1s sold, exchanged,
1591 or traded, such tax shall not be levied.

1592 3. Thereare—exempt—fromEthis—+asx Exchanges of coins or

1593 currency that whieh are in general circulation in, and legal
1594 tender of, one nation for coins or currency that whieh are in

1595 general circulation in, and legal tender of, another nation when
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1596| exchanged solely for use as legal tender and at an exchange rate
1597| Dbased on the relative value of each as a medium of exchange are

1598 exempt from this tax.

1599 4. With respect to any transaction that involves the sale
1600 of coins or currency taxable under this paragraph in which the
1601 taxable amount represented by the sale of such coins or currency
1602 exceeds $500, the entire amount represented by the sale of such
1603| coins or currency is exempt from the tax imposed under this
1604| paragraph. The dealer must maintain proper documentation, as
1605| prescribed by rule of the department, to identify that portion
1606 of a transaction which involves the sale of coins or currency
1607 and is exempt under this subparagraph.

1608 (k) At the rate of 6 percent of the sales price of each
1609| gallon of diesel fuel not taxed under chapter 206 purchased for
1610| wuse in a vessel.

1611 (1) Florists located in this state are liable for sales tax
1612 on sales to retail customers regardless of where or by whom the
1613 items sold are to be delivered. Florists located in this state
1614 are not liable for sales tax on payments received from other
1615 florists for items delivered to customers in this state.

1616 (m) Operators of game concessions or other concessionaires
1617| who customarily award tangible personal property as prizes may,
1618 in lieu of paying tax on the cost price of such property, pay
1619 tax on 25 percent of the gross receipts from such concession
1620| activity.

1621 (2) The tax shall be collected by the dealer, as defined
1622 herein, and remitted by the dealer to the state at the time and
1623 in the manner as hereinafter provided.

1624 (3) The tax so levied is in addition to all other taxes,
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whether levied in the form of excise, license, or privilege

taxes, and in addition to all other fees and taxes levied.
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(4) 45> Notwithstanding any other provision of this chapter,
the maximum amount of tax imposed under this chapter and
collected on each sale or use of a boat in this state may not
exceed $18,000.

Section 8. Subsections (6), (7), (8), (9), (10), and (11)
of section 212.0506, Florida Statutes, are amended to read:

212.0506 Taxation of service warranties.—

(6)++H- This tax shall not apply to any portion of the
consideration received by any person in connection with the
issuance of any service warranty contract upon which such person
is required to pay any premium tax imposed under the Florida
Insurance Code or under s. 634.313(1).

(7)48» If a transaction involves both the issuance of a
service warranty that is subject to such tax and the issuance of
a warranty, guaranty, extended warranty or extended guaranty,
contract, agreement, or other written promise that is not
subject to such tax, the consideration shall be separately
identified and stated with respect to the taxable and nontaxable
portions of the transaction. If the consideration is separately
apportioned and identified in good faith, such tax shall apply
to the transaction to the extent that the consideration received

or to be received in connection with the transaction is payment

for a service warranty subject to such tax. If the consideration

Page 57 of 161

CODING: Words strieken are deletions; words underlined are additions.




1654
1655
1656
1657
1658
1659
1660
1661
1662
1663
1664
1665
1666
1667
1668
1669
1670
1671
1672
1673
1674
1675
1676
1677
1678
1679
1680
1681
1682

Florida Senate - 2011 SB 1548

7-00012A-11 20111548
is not apportioned in good faith, the department may reform the
contract; such reformation by the department is to be considered
prima facie correct, and the burden to show the contrary rests
upon the dealer. If the consideration for such a transaction is
not separately identified and stated, the entire transaction is
taxable.

(8)4%> Any claim that whiek arises under a service warranty

taxable under this section, which claim is paid directly by the
person issuing such warranty, is not subject to any tax imposed
under this chapter.

(9) 436> Materials and supplies used in the performance of a
factory or manufacturer’s warranty are exempt if the contract is
furnished at no extra charge with the equipment guaranteed
thereunder and such materials and supplies are paid for by the
factory or manufacturer.

(10) 4+ Any duties imposed by this chapter upon dealers of
tangible personal property with respect to collecting and
remitting taxes; making returns; keeping books, records, and
accounts; and complying with the rules and regulations of the
department apply to all dealers as defined in s. 212.06(2) (1).

Section 9. Section 212.054, Florida Statutes, is amended to
read:

212.054 Discretionary sales surtax; limitations,
administration, and collection.—

(1) A Ne general excise tax on sales may not shadtd be
levied by the governing body of any county unless specifically
authorized in s. 212.055. Any general excise tax on sales

authorized pursuant to said section shall be administered and

collected exclusively as provided in this section.
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authorized to so levy pursuant to s.

20111548
The tax imposed by the governing body of any county
212.055 shall be a
discretionary surtax on all transactions occurring in the county
which transactions are subject to the state tax imposed on
sales, use, services, rentals, admissions, and other
transactions by this chapter and communications services as
defined for purposes of chapter 202. The surtax, 1if levied,
shall be computed as the applicable rate or rates authorized
212.055 times the amount of taxable sales and

If the surtax

pursuant to s.
taxable purchases representing such transactions.
is levied on the sale of an item of tangible personal property
or on the sale of a service, the surtax shall be computed by
multiplying the rate imposed by the county within which the sale
occurs by the amount of the taxable sale. The sale of an item of
tangible personal property or the sale of a service is not
subject to the surtax if the property, the service, or the
tangible personal property representing the service is delivered
within a county that does not impose a discretionary sales
surtax.

(b) However:

1. The sales amount above $5,000 on a motor wvehicle,

boat,

aircraft, manufactured home, modular home, or mobile home

is any—t+Etem—eof—tangiblepersenal—property—shaldt not be subject
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2. In the case of utility services covering a period

starting before and ending after the effective date of the

surtax, the rate applies as follows:

a. In the

case of a rate adoption or increase, the new rate

applies to the

first billing period starting on or after the

effective date

of the surtax adoption or increase.
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b. In the case of a rate decrease or termination, the new

rate applies to bills rendered on or after the effective date of

the rate change billed—eonoraofterthe ecffeective dateofany
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Eo—the——surtass “Utlility service, as used 1n this section, does

not include any communications services as defined in chapter
202.

3. In the case of written contracts that whieh are signed
prior to the effective date of any such surtax for the
construction of improvements to real property or for remodeling
of existing structures, the surtax shall be paid by the
contractor responsible for the performance of the contract.
However, the contractor may apply for one refund of any such

surtax paid on materials necessary for the completion of the
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1741 contract. Any application for refund shall be made no later than
1742 15 months following initial imposition of the surtax in that
1743 county. The application for refund shall be in the manner
1744| prescribed by the department by rule. A complete application
1745 shall include proof of the written contract and of payment of
1746| the surtax. The application shall contain a sworn statement,
1747| signed by the applicant or its representative, attesting to the
1748| wvalidity of the application. The department shall, within 30
1749| days after approval of a complete application, certify to the
1750 county information necessary for issuance of a refund to the
1751 applicant. Counties are hereby authorized to issue refunds for
1752 this purpose and shall set aside from the proceeds of the surtax
1753| a sum sufficient to pay any refund lawfully due. Any person who
1754 fraudulently obtains or attempts to obtain a refund pursuant to
1755| this subparagraph, in addition to being liable for repayment of
1756 any refund fraudulently obtained plus a mandatory penalty of 100
1757| percent of the refund, is guilty of a felony of the third
1758| degree, punishable as provided in s. 775.082, s. 775.083, or s.
1759 775.084.
1760 4. In the case of any vessel, railroad, or motor vehicle
1761 common carrier entitled to partial exemption from tax imposed
1762 under this chapter pursuant to s. 212.08(4), (8), or (9), the
1763| basis for imposition of surtax shall be the same as provided in
1764 s. 212.08 and the ratio shall be applied each month to total
1765| purchases in this state of property qualified for proration
1766| which is delivered or sold in the taxing county to establish the
1767| portion used and consumed in intracounty movement and subject to
1768 surtax.

1769 (3) For the purpose of this section, a transaction shall be
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deemed to have occurred in a county imposing the surtax as
follows when:

(a)1l. Except as otherwise provided in this section, a

retail sale subject to tax under this section, excluding a lease

or rental, shall be deemed to take place:

a. At the business location of the dealer, if the product

is received by the purchaser at that business location;

b. At the location where the product is received by the

purchaser or the purchaser’s designated agent, including the

location indicated by instructions for delivery to the purchaser

or agent, known to the dealer, if the product is not received by

the purchaser or designated agent at a business location of the

dealer;

c. If sub-subparagraphs a. and b. do not apply, at the

location identified as the address for the purchaser in the

business records maintained by the dealer in the ordinary course

of the dealer’s business, if use of this address does not

constitute bad faith;

d. If sub-subparagraphs a., b., and c. do not apply, at the

location indicated by an address for the purchaser obtained

during the consummation of the sale, including the address on

the purchaser’s payment instrument, if no other address is

available, if use of this address does not constitute bad faith;

or

e. If sub-subparagraphs a., b., c¢., and d. do not apply,

including instances in which the dealer does not have sufficient

information to apply the previous paragraphs, the address from

which tangible personal property was shipped, from which the

digital good or the computer software delivered electronically
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1799 was first available for transmission by the dealer, or from

1800| which the service was provided, disregarding any location that

1801| merely provided the digital transfer of the product sold.

1802 2. As used in this paragraph, the terms “receive” and
1803 “receipt” mean:

1804 a. Taking possession of tangible personal property;

1805 b. Making first use of the services; or

1806 c. Taking possession or making first use of digital goods,

1807 whichever occurs first.
1808

1809 The terms “receive” and “receipt” do not include possession by a

1810 shipping company on behalf of a purchaser.

1811 (b) The lease or rental of tangible personal property,

1812 other than property identified in paragraphs (c) and (d), shall

1813 be deemed to have occurred as follows:

1814 1. For a lease or rental that requires recurring periodic

1815| payments, the first periodic payment is deemed to take place in

1816 accordance with paragraph (a), notwithstanding the exclusion of

1817 a lease or rental in paragraph (a). Subsequent periodic payments

1818 are deemed to have occurred at the primary property location for

1819| each period covered by the payment. The primary property

1820 location is determined by an address for the property provided

1821| by the lessee which is available to the lessor from its records

1822| maintained in the ordinary course of business, if use of this

1823| address does not constitute bad faith. The property location is

1824 not altered by intermittent use of the property at different

1825 locations, such as use of business property that accompanies

1826| employees on business trips and service calls.

1827 2. For a lease or rental that does not require recurring
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1828| periodic payments, the payment is deemed to take place in

1829| accordance with paragraph (a), notwithstanding the exclusion of

1830 a lease or rental in paragraph (a).

1831 3. This paragraph does not affect the imposition or

1832 computation of sales or use tax on leases or rentals based on a

1833| lump sum or accelerated basis or on the acquisition of property
1834 for lease.

1835 (c) The lease or rental of a motor vehicle or aircraft that

1836| does not qualify as transportation equipment, as defined in

1837| paragraph (d), shall be sourced as follows:

1838 1. For a lease or rental that requires recurring periodic

1839| payments, each periodic payment is deemed to take place at the

1840| primary property location. The primary property location shall

1841| be determined by an address for the property provided by the

1842 lessee which is available to the lessor from its records

1843 maintained in the ordinary course of business, if use of this

1844 address does not constitute bad faith. This location is not

1845| altered by intermittent use at different locations.

1846 2. For a lease or rental that does not require recurring

1847| periodic payments, the payment is deemed to take place in

1848 accordance with paragraph (a), notwithstanding the exclusion of

1849 a lease or rental in paragraph (a).

1850 3. This paragraph does not affect the imposition or

1851 computation of sales or use tax on leases or rentals based on a

1852 lump sum or accelerated basis or on the acquisition of property
1853 for lease.

1854 (d) The retail sale, including a lease or rental, of

1855 transportation equipment shall be deemed to take place in

1856 accordance with paragraph (a), notwithstanding the exclusion of

Page 64 of 161
CODING: Words strieken are deletions; words underlined are additions.




1857
1858
1859
1860
1861
1862
1863
1864
1865
1866
1867
1868
1869
1870
1871
1872
1873
1874
1875
1876
1877
1878
1879
1880
1881
1882
1883
1884
1885

Florida Senate - 2011 SB 1548

7-00012A-11 20111548

a lease or rental in paragraph (a). The term “transportation

equipment” means:

1. Locomotives and rail cars that are used for the carriage

of persons or property in interstate commerce;

2. Trucks and truck tractors with a Gross Vehicle Weight

Rating (GVWR) of 10,001 pounds or greater, trailers,

semitrailers, or passenger buses that are registered through the

International Registration Plan and operated under authority of

a carrier authorized and certificated by the United States

Department of Transportation or another federal authority to

engage in the carriage of persons or property in interstate

commerce,

3. Aircraft that are operated by air carriers authorized

and certificated by the United States Department of

Transportation or another federal or a foreign authority to

engage in the carriage of persons or property in interstate or

foreign commerce; or

4, Containers designed for use on and component parts

attached or secured on the items set forth in subparagraphs 1.-
3.

(e)4ar3+~= The retail sale of a modular or manufactured home,

not including a mobile home, occurs in the county to which the

house 1is delivered imeludes—anitemoftangible persenat
4+
[
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(f)2= The retail sale, excluding a lease or rental, of any

motor vehicle that does not qualify as transportation equipment,

as defined in paragraph (d), or the retail sale of a ef—any

vehiele—or mobile home of a class or type that whieh is
required to be registered in this state or in any other state is

shatl—be deemed to occur have—eeceurred—onlty in the county
identified from as the ¥esidenee address of the purchaser on the

registration or title document for the sweh property.

(g) 4> Admission charged for an event occurs Fheevent—Ffor

wmhioh
Wit CTt

nr—admission—is—~echarged—3s—tecated in the county in which

@D

the event is held.

(h)4e> A lease or rental of real property occurs in the

county in which the real property is located. Fhe—ecoensumer—-of

+eod 1.~ +1 ISP-CEELE R ¥
cCO TS CouTitcy -

(i)4e-1. The retail sale, excluding a lease or rental, of

any aircraft that does not qualify as transportation equipment,

as defined in paragraph (d), or of any boat of a class or type

that is required to be registered, licensed, titled, or

documented in this state or by the United States Government

occurs in the county to which the aircraft or boat is delivered.

2. The user of any aircraft or boat of a class or type that
whieh 1s required to be registered, licensed, titled, or
documented in this state or by the United States Government
imported into the county for use, consumption, distribution, or

storage to be used or consumed occurs in the county in which the

user is located d+n—the—ecounty.
3.2+ However, it shall be presumed that such items used

outside the county imposing the surtax for 6 months or longer
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before being imported into the county were not purchased for use
in the county, except as provided in s. 212.06(8) (b).

4.3+ This paragraph does not apply to the use or
consumption of items upon which a like tax of equal or greater

amount has been lawfully imposed and paid outside the county.

(j)+4e> The purchase purehaser of any motor vehicle or

mobile home of a class or type that whieh is required to be

registered in this state occurs in the county identified from

the residential address of the purchaser is—a—resident—ofthe

FAasramer AAdant s e At manrneaA ey 1 AdAd v~ AN~ g n £V
cox I COoTitcy oo OttT OO0y iSO rS s s aoppCtart i Oit—OT

refleeted on the registration document for the sweh property.

(k)4£+1. The use, consumption, distribution, or storage of

a Any motor vehicle or mobile home of a class or type that whieh
is required to be registered in this state and that is imported

from another state occurs in the county to which it is imported

1A+ £ Aasra ey NN ;7 Ihxz o aaany o Aoy gy LA N
THTCO—CcC—taoxTig—County Oy o oot oot oSSt O ¢
P rro-o £ 11 o aramant o n A3 ot a4 o n ot Ny T+
PorrPposStC—OTr—CosSCy —COorSuittp t o Orstcrrrtouac oty O ScoTragt——1iT—tcc

2. However, it shall be presumed that such items used
outside the taxing county for 6 months or longer before being

imported into the county were not purchased for use in the

county.
() Th roanl e~z ol Al 2o T SN oA r At~ 2o 7 ot~ A
\\j[ [ N o N ) [ S Wy @y tJ_L\JtJC_L L__Y WITITCTTT =) T T o TXD A\ = 1T COTTCCTTr =) o T T TCTX
1n + otttz
i S T \JuJ.J.L._Y
(1) A Fhe transient rental transaction occurs in the
county 1in which the rental property 1s located.
(1) Th Aol 1<z Nz g~ L r I~ £ N Al aaa + <71
\ L/ LTI oL [ S v _L_Y O ().ll_y [ € I S S U Sy @ R Sy w) A\ = L VAW L@ iy wn A\ = L \ S Iy @ e ) O b_YtJ
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A transaction occurs in a county imposing the surtax

if the dealer owing a use tax on purchases

in that ke county.

or leases 1s located

(1) T Aol 12 <7~ <7 + e ~a Nnoaranr~~ nrornortsz +heoayr +1h o
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(n)43)> The coln-operated amusement or vending machine 1is
located 1n the county.

(0)4m) An The—fleorist—taking—Ethe original order to sell
tangible personal property taken by a florist occurs is—teecated

in the county in which the

florist taking the order is located+

(4) (a)

enforce the tax authorized under s.

procedures used in the administration,

The department shall administer,

collect, and
212.055 pursuant to the same

collection, and

enforcement of the general state sales tax imposed under the

provisions of this chapter,

except as provided in this section.

The provisions of this chapter regarding interest and penalties

on delinquent taxes shall apply to the surtax.

Discretionary

sales surtaxes shall not be included in the computation of

estimated taxes pursuant to s.
provision of law,

of the surtax on the charge ticket,

212.11.

Notwithstanding any other

a dealer need not separately state the amount

sales slip, invoice, or
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1973| other tangible evidence of sale. For the purposes of this
1974 section and s. 212.055, the “proceeds” of any surtax means all
1975 funds collected and received by the department pursuant to a
1976 specific authorization and levy under s. 212.055, including any
1977 interest and penalties on delinguent surtaxes.
1978 (b) The proceeds of a discretionary sales surtax collected
1979 Dby the selling dealer located in a county imposing the surtax
1980 shall be returned, less the cost of administration, to the
1981 county where the selling dealer is located. The proceeds shall
1982| Dbe transferred to the Discretionary Sales Surtax Clearing Trust
1983| Fund. A separate account shall be established in the trust fund
1984 for each county imposing a discretionary surtax. The amount
1985| deducted for the costs of administration may not exceed 3
1986| percent of the total revenue generated for all counties levying
1987 a surtax authorized in s. 212.055. The amount deducted for the
1988 costs of administration may be used only for costs that are
1989| solely and directly attributable to the surtax. The total cost
1990 of administration shall be prorated among those counties levying
1991 the surtax on the basis of the amount collected for a particular
1992 county to the total amount collected for all counties. The
1993| department shall distribute the moneys in the trust fund to the
1994 appropriate counties each month, unless otherwise provided in s.
1995| 212.055.
1996 (c)l. Any dealer located in a county that does not impose a
1997 discretionary sales surtax but who collects the surtax due to
1998 sales of tangible personal property or services delivered
1999 outside the county shall remit monthly the proceeds of the
2000 surtax to the department to be deposited into an account in the

2001 Discretionary Sales Surtax Clearing Trust Fund which is separate
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2002 from the county surtax collection accounts. The department shall
2003| distribute funds in this account using a distribution factor
2004 determined for each county that levies a surtax and multiplied
2005| by the amount of funds in the account and available for
2006| distribution. The distribution factor for each county equals the
2007| product of:
2008 a. The county’s latest official population determined
2009| pursuant to s. 186.901;
2010 b. The county’s rate of surtax; and
2011 c. The number of months the county has levied a surtax
2012 during the most recent distribution period;
2013
2014| divided by the sum of all such products of the counties levying
2015| the surtax during the most recent distribution period.
2016 2. The department shall compute distribution factors for
2017 eligible counties once each quarter and make appropriate
2018| quarterly distributions.
2019 3. A county that fails to timely provide the information
2020 required by this section to the department authorizes the
2021 department, by such action, to use the best information
2022 available to it in distributing surtax revenues to the county.
2023 If this information is unavailable to the department, the
2024| department may partially or entirely disqualify the county from
2025 receiving surtax revenues under this paragraph. A county that
2026| fails to provide timely information waives its right to
2027 challenge the department’s determination of the county’s share,

2028 if any, of revenues provided under this paragraph.

2029 (5 N Al oyt a Aoy o] o oamed o ESE A SN r Ao
(o7 O COrrSCTrC ooty Sart s oSuarcao O CrrCaootC— oGt CastT

2030 EEEZNIE 2N i £ sz Aa oyt Ay o] o ormed o ahoa11 + o1 LAt
THH— T cC— O oty OrsSCTrotcTrotary oot S oSutrtcao oo ctaKxc—CTCtT
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2031 or—a—date—other—than Jangary - No—diseretionary sates——Ssurts
2032 shatl—+terminate—onaday other+than bPecember—31
2033 (5)+46)> The governing body of any county levying a

2034 discretionary sales surtax shall enact an ordinance levying the
2035 surtax in accordance with the procedures described in s.

2036| 125.66(2).

2037 (6)++H-(a) Any adoption, repeal, or rate change of the

2038 surtax by the governing body of any county levying a

2039 discretionary sales surtax or the school board of any county
2040 levying the school capital outlay surtax authorized by s.
2041 212.055(6) 1is effective on April 1. A county or school board

2042 adopting, repealing, or changing the rate of such surtax shall

2043| notify the department within 10 days after final adoption by

2044 ordinance or referendum of an adoption, repeal, imposition,

2045 termination, or rate change of the surtax, but no later than

2046| October 20 immediately preceding the April 1 Nevember—16—prier
2047| +eo—the effective date. The notice must specify the time period

2048| during which the surtax will be in effect and the rate and must
2049 include a copy of the ordinance and such other information as
2050 the department requires by rule. Failure to timely provide such
2051 notification to the department shall result in the delay of the
2052 effective date for a period of 1 year.

2053 (b) In addition to the notification required by paragraph
2054 (a), the governing body of any county proposing to levy a

2055 discretionary sales surtax or the school board of any county
2056| proposing to levy the school capital outlay surtax authorized by
2057 s. 212.055(6) shall notify the department by October 1 if the
2058 referendum or consideration of the ordinance that would result

2059 in imposition, termination, or rate change of the surtax is
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scheduled to occur on or after October 1 of that year. Failure

to timely provide such notification to the department shall
result in the delay of the effective date for a period of 1

year.

(c) The department shall provide notice of the adoption,

repeal, or rate change of the surtax to affected dealers by

February 1 immediately preceding the April 1 effective date.

(d) Notwithstanding the date set in an ordinance for the

termination of a surtax, a surtax terminates only on March 31. A

surtax imposed before January 1, 2012, for which an ordinance

provides a different termination date, also terminates on the

March 31 following the termination date established in the

ordinance.

(7)+48> With respect to any motor vehicle or mobile home of
a class or type that whieh is required to be registered in this
state, the tax due on a transaction occurring in the taxing
county as herein provided shall be collected from the purchaser
or user incident to the titling and registration of such
property, irrespective of whether such titling or registration

occurs in the taxing county.

(8) The department may certify vendor databases and

purchase, or otherwise make available, a database, or databases,

singly or in combination, which describe boundaries and boundary

changes for all taxing jurisdictions, including a description

and the effective date of a boundary change; provide all sales

and use tax rates by jurisdiction; if the area includes more

than one tax rate in any level of taxing jurisdiction, assign to

each five-digit and nine-digit zip code the proper rate and

jurisdiction and apply the lowest combined rate imposed in the
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zip code area; and may include address-based boundary database

records for assigning taxing jurisdictions and associated tax

rates.

(a) A dealer or certified service provider that collects

and remits the state tax and any local tax imposed by this

chapter shall be held harmless from any tax, interest, and

penalties due solely as a result of relying on erroneous data on

tax rates, boundaries, or taxing jurisdiction assignments

provided by the state if the dealer or certified service

provider exercises due diligence in applying one or more of the

following methods to determine the taxing jurisdiction and tax

rate for a transaction:

1. Employing an electronic database provided by the

department under this subsection; or

2. Employing a state-certified database.

(b) If a dealer or certified service provider is unable to

determine the applicable rate and jurisdiction using an address-

based database record after exercising due diligence, the dealer

or certified service provider may apply the nine-digit zip code

designation applicable to a purchaser.

(c) If a nine-digit zip code designation is not available

for a street address or if a dealer or certified service

provider is unable to determine the nine-digit zip code

designation applicable to a purchase after exercising due

diligence to determine the designation, the dealer or certified

service provider may apply the rate for the five-digit zip code

area.

(d) There is a rebuttable presumption that a dealer or

certified service provider has exercised due diligence if the

Page 73 of 161

CODING: Words strieken are deletions; words underlined are additions.




Florida Senate - 2011 SB 1548

7-00012A-11 20111548

2118| dealer or certified service provider has attempted to determine

2119| the tax rate and jurisdiction by using state-certified software

2120 that makes this assignment from the address and zip code

2121 information applicable to the purchase.

2122 (e) There is a rebuttable presumption that a dealer or

2123| certified service provider has exercised due diligence if the

2124| dealer has attempted to determine the nine-digit zip code

2125| designation by using state-certified software that makes this

2126| designation from the street address and the five-digit zip code

2127 applicable to a purchase.

2128 (f) If a dealer or certified service provider does not use

2129| one of the methods specified in paragraph (a), the dealer or

2130 certified service provider may be held liable to the department

2131 for tax, interest, and penalties that are due for charging and

2132 collecting the incorrect amount of tax.

2133 (9) A purchaser shall be held harmless from tax, interest,

2134 and penalties for failing to pay the correct amount of sales or

2135| wuse tax due solely as a result of any of the following

2136 circumstances:

2137 (a) The dealer or certified service provider relied on

2138 erroneous data on tax rates, boundaries, or taxing jurisdiction

2139 assignments provided by the department;

2140 (b) A purchaser holding a direct-pay permit relied on

2141 erroneous data on tax rates, boundaries, or taxing jurisdiction

2142 assignments provided by the department; or

2143 (c) A purchaser relied on erroneous data supplied in a

2144 database described in paragraph (a).

2145 (10) A dealer is not liable for failing to collect tax at
2146 the new tax rate if:
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(a) The new rate takes effect within 30 days after the new

rate is enacted;

(b) The dealer collected the tax at the preceding rate;

(c) The dealer’s failure to collect the tax at the new rate

does not extend beyond 30 days after the enactment of the new

rate; and

(d) The dealer did not fraudulently fail to collect at the

new rate or solicit purchasers based on the preceding rate.

Section 10. of subsection (8) of

section 212.055,

Paragraphs (i) and (J)

Florida Statutes, are amended to read:
212.055 Discretionary sales surtaxes; legislative intent;
authorization and use of proceeds.—It is the legislative intent
that any authorization for imposition of a discretionary sales
surtax shall be published in the Florida Statutes as a
subsection of this section, irrespective of the duration of the
levy. Each enactment shall specify the types of counties
authorized to levy; the rate or rates which may be imposed; the

maximum length of time the surtax may be imposed, if any; the
procedure which must be followed to secure voter approval, if
required; the purpose for which the proceeds may be expended;
and such other requirements as the Legislature may provide.
Taxable transactions and administrative procedures shall be as
provided in s. 212.054.

(8) EMERGENCY FIRE RESCUE SERVICES AND FACILITIES SURTAX.—

17
o

z

n

+ T P i
T C1TO1T T

-7
J & Ry

0N

1 g
T

IR PN |
J A i U iy & R W A8

I__l
0}
(0}
[0}
I__l
B
Y

1
O

N
D
(]

(2
7

A= A= A\

H
H

ERAE LI L ¥ ]
ooy T O

Hh
5
Hh

Nl 4o A +
oot O TGt O

s

o far
[ S NP N P S )

H-

17
o

[0}
[0}

T2
W

H-
H-
q

oF
A\ o o oo <

H

2

D
an

4 {(
T\

Ha
an
-

(1)43> Notwithstanding s. 212.054, if a multicounty

independent special district created pursuant to chapter 67-764,
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2176| Laws of Florida, levies ad valorem taxes on district property to
2177 fund emergency fire rescue services within the district and is
2178 required by s. 2, Art. VII of the State Constitution to maintain
2179 a uniform ad valorem tax rate throughout the district, the
2180 county may not levy the discretionary sales surtax authorized by
2181 this subsection within the boundaries of the district.

2182 Section 11. Paragraph (c) of subsection (2) and subsections
2183 (3) and (5) of section 212.06, Florida Statutes, are amended to
2184 read:

2185 212.06 Sales, storage, use tax; collectible from dealers;
2186 “dealer” defined; dealers to collect from purchasers;

2187| legislative intent as to scope of tax.—

2188 (2)

2189 (c) The term “dealer” is further defined to mean every

2190 person, as used in this chapter, who sells at retail or who

2191 offers for sale at retail, or who has in his or her possession
2192 for sale at retail; or for use, consumption, or distribution; or

2193 for storage to be used or consumed in this state, tangible

2194| personal property as defined herein—3retudingaretaiter—who

2195 transacts—amail—order——sate.

2196 (3) (a) Except as provided in paragraph (b), every dealer
2197 making sales, whether within or outside the state, of tangible
2198| personal property for distribution, storage, or use or other
2199 consumption, in this state, shall, at the time of making sales,
2200 collect the tax imposed by this chapter from the purchaser.
2201 (b)1. The following provisions apply to sales of

2202 advertising and promotional direct mail:

2203 a. A purchaser of advertising and promotional direct mail

2204| may provide the seller with:
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2205 (I) A direct pay permit;
2206 (IT) A certificate of exemption claiming direct mail; or
2207 (ITI) Information showing the jurisdictions to which the

2208 advertising and promotional direct mail is to be delivered to

2209 recipients.

2210 b. If the purchaser provides the permit or certificate

2211 referred to in sub-sub-subparagraph a. (I) or sub-sub-

2212 subparagraph a. (II), the seller, in the absence of bad faith, is

2213 relieved of all obligations to collect, pay, or remit any tax on

2214 any transaction involving advertising and promotional direct

2215 mail to which the permit, certificate, or statement applies. The

2216| purchaser shall source the sale to the jurisdictions to which

2217| the advertising and promotional direct mail is to be delivered

2218 to the recipients and shall report and pay any applicable tax
2219 due.

2220 c. If the purchaser provides the seller information showing

2221 the jurisdictions to which the advertising and promotional

2222 direct mail is to be delivered to recipients, the seller shall

2223 source the sale to the jurisdictions to which the advertising

2224 and promotional direct mail is to be delivered and shall collect

2225| and remit the applicable tax. In the absence of bad faith, the

2226 seller is relieved of any further obligation to collect any

2227 additional tax on the sale of advertising and promotional direct

2228 mail if the seller has sourced the sale according to the

2229 delivery information provided by the purchaser.

2230 d. If the purchaser does not provide the seller with any of

2231 the items listed in sub-sub-subparagraph a. (I), sub-sub-

2232 subparagraph a. (IT), or sub-sub-subparagraph a.(III), the sale

2233 shall be sourced to the address from which the advertising and
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promotional direct mail was shipped. The state to which the

advertising and promotional direct mail is delivered may

disallow credit for tax paid on sales sourced pursuant to this

subparagraph.

2. The following provisions apply to sales of other direct

mail.

a. Except as otherwise provided in this subparagraph, sales

of other direct mail are sourced to the location indicated by an

address for the purchaser which is available from the business

records of the seller which are maintained in the ordinary

course of the seller’s business if use of this address does not

constitute bad faith.

b. A purchaser of other direct mail may provide the seller

with:
(I) A direct pay permit; or

(IT) A certificate of exemption claiming direct mail.

c. If the purchaser provides the permit or certificate

referred to in sub-sub-subparagraph b.(I) or sub-sub-

subparagraph b. (II), the seller, in the absence of bad faith, is

relieved of all obligations to collect, pay, or remit any tax on

any transaction involving other direct mail to which the permit,

certificate, or statement applies. Notwithstanding sub-

subparagraph a., the sale shall be sourced to the jurisdictions

to which the other direct mail is to be delivered to the

recipients and the purchaser shall report and pay applicable tax

due.

3. As used in this paragraph, the term:

a. “Advertising and promotional direct mail” means printed

material that meets the definition of direct mail in s. 212.02
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2263| and has the primary purpose of attracting public attention to a

2264 product, person, business, or organization, or to attempt to

2265 sell, popularize, or secure financial support for a product,

2266| person, business, or organization. As used in this sub-

2267 subparagraph, the word “product” means tangible personal

2268| property, a product transferred electronically, or a service.

2269 b. “Other direct mail” means any direct mail that is not

2270| advertising and promotional direct mail, regardless of whether

2271 advertising and promotional direct mail is included in the same

2272 mailing. The term includes, but is not limited to:

2273 (I) Transactional direct mail that contains personal

2274 information specific to the addressee, including, but not

2275 limited to, invoices, bills, statements of account, and payroll

2276 advices;

2277 (IT) Any legally required mailings, including, but not

2278 limited to, privacy notices, tax reports, and stockholder

2279 reports; or

2280 (ITT) Other nonpromotional direct mail delivered to

2281 existing or former shareholders, customers, employees, or agents

2282 including, but not limited to, newsletters and informational

2283| pieces.
2284

2285 The term “other direct mail” does not include the development of

2286| billing information or the provision of any nonincidental data

2287| processing service.

2288 4.a.(I) This section applies to a sale of services only if

2289 the service is an integral part of the production and

2290 distribution of printed material that meets the definition of
2291 direct mail.
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(IT) This section does not apply to any transaction that

includes the development of billing information or the provision

of any data processing service that is more than incidental

regardless of whether advertising and promotional direct mail is

included in the same mailing.

b. If a transaction 1s a bundled transaction that includes

advertising and promotional direct mail, this section applies

only if the primary purpose of the transaction is the sale of

products or services that meet the definition of advertising and

promotional direct mail.

c. This section does not limit any purchaser’s:

(I) Obligation for sales or use tax to any state to which

the direct mail is delivered;

(IT) Right under local, state, federal, or constitutional

law to a credit for sales or use taxes legally due and paid to

other jurisdictions; or

(ITI) Right to a refund of sales or use taxes overpaid to

any jurisdiction.

d. This paragraph applies for purposes of uniformly

sourcing direct mail transactions and does not impose

requirements on states regarding the taxation of products that

meet the definition of direct mail and does not apply to sales
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2444 departmentmay by rulePpreseriber
2445 (b)1. Notwithstanding the provisions of paragraph (a), it

2446 is not the intention of this chapter to levy a tax on the sale
2447 of tangible personal property to a nonresident dealer who does
2448 not hold a Florida sales tax registration, provided such

2449 nonresident dealer furnishes the seller a statement declaring
2450 that the tangible personal property will be transported outside
2451 this state by the nonresident dealer for resale and for no other
2452| purpose. The statement shall include, but not be limited to, the
2453 nonresident dealer’s name, address, applicable passport or visa
2454| number, arrival-departure card number, and evidence of authority
2455 to do business in the nonresident dealer’s home state or

2456| country, such as his or her business name and address,

2457 occupational license number, if applicable, or any other

2458 suitable requirement. The statement shall be signed by the

2459| nonresident dealer and shall include the following sentence:
2460 “Under penalties of perjury, I declare that I have read the

2461 foregoing, and the facts alleged are true to the best of my

2462 knowledge and belief.”

2463 2. The burden of proof of subparagraph 1. rests with the
2464 seller, who must retain the proper documentation to support the

2465 exempt sale. The exempt transaction is subject to verification
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2466| by the department.
2467 (c) Notwithstanding the provisions of paragraph (a), it is
2468 not the intention of this chapter to levy a tax on the sale by a
2469| printer to a nonresident print purchaser of material printed by
2470 that printer for that nonresident print purchaser when the print
2471| purchaser does not furnish the printer a resale certificate
2472| containing a sales tax registration number but does furnish to
2473| the printer a statement declaring that such material will be
2474 resold by the nonresident print purchaser.
2475 Section 12. Paragraph (c) of subsection (1) and subsection
2476 (2) of section 212.07, Florida Statutes, are amended, and
2477 subsection (10) is added to that section, to read:
2478 212.07 Sales, storage, use tax; tax added to purchase
2479| price; dealer not to absorb; liability of purchasers who cannot
2480| prove payment of the tax; penalties; general exemptions.—
2481 (1)
2482 (c) Unless the purchaser of tangible personal property that
2483 is incorporated into tangible personal property manufactured,
2484| produced, compounded, processed, or fabricated for one’s own use

(1) (b

2486| purchased for export under s. 212.06(5) (a) s—23+20

-

2485 and subject to the tax imposed under s. 212.06 or is

)
gy
o

qn

\ ()1
NS L.

D

2487 extends a certificate in compliance with the rules of the

2488 department, the dealer shall himself or herself be liable for
2489 and pay the tax.

2490 (2) A dealer shall, as far as practicable, add the amount
2491 of the tax imposed under this chapter to the sale price, and the
2492 amount of the tax shall be separately stated as Florida tax on

2493 any charge ticket, sales slip, invoice, or other tangible

2494 evidence of sale. Such tax constitutes shall—ecenstitwte a part
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2495 of the sweh price, charge, or proof of sale and is which——shaldt
2496| be a debt from the purchaser or consumer to the dealer, until
2497| paid. This debt is—and

shatl—be recoverable at law in the same
2498| manner as other debts. If Where it is impracticable, due to the

2499| nature of the business practices within an industry, to
2500 separately state Florida tax on any charge ticket, sales slip,

2501 invoice, or other tangible evidence of sale, the department may

2502| establish by rule a remittance am—effeetisve tax rate for such

2503 industry. The department may also amend this effeetiwve—tax rate

2504 as the industry’s pricing or practices change. In addition to

2505 other methods, the department may use telephone, electronic

2506| mail, facsimile, or other electronic means to provide notice of

2507 such rate and any change. Except as otherwise specifically

2508| provided, any dealer who neglects, fails, or refuses to collect

2509| the tax herein provided upon a any;—every;,—anc—a++ retail sale

2510 of tangible personal property sares made by the dealer or the
2511 dealer’s agent agents or employee 1is employees—eoftangibte

+ 4+ + 1
[ \awy CT

2512 roaraconal vt g »r vz~~~ ik AN
P SOoOaTr—pPpTroptTr oy O SCTvIrCe o Wit CIT

2513| ZmpesedbyEthis—<chapter—shallbe liable for and shall pay the
2514 tax himself or herself.

ISEEN 2 + o<z
[oavs v cT

oo 4 A
€% N Sy J\./\./ p Ry

2515 (10) (a) The executive director 1s authorized to maintain

2516| and publish a taxability matrix in a downloadable format.

2517 (b) The state shall provide notice of changes to the

2518 taxability of the products or services listed in the taxability

2519| matrix. In addition to other methods, the department may use

2520 telephone, electronic mail, facsimile, or other electronic means

2521 to provide notice of such changes.

2522 (c) A dealer or certified service provider who collects and

2523 remits the state and local tax imposed by this chapter shall be
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2524| held harmless from tax, interest, and penalties for having

2525| charged and collected the incorrect amount of sales or use tax

2526| due solely as a result of relying on erroneous data provided by

2527 the state in the taxability matrix.

2528 (d) A purchaser shall be held harmless from penalties for

2529| having failed to pay the correct amount of sales or use tax due

2530 solely as a result of any of the following circumstances:

2531 1. The dealer or certified service provider relied on

2532 erroneous data provided by the state in the taxability matrix

2533 completed by the state;

2534 2. A purchaser relied on erroneous data provided by the

2535 state in the taxability matrix completed by the state; or

2536 3. A purchaser holding a direct-pay permit relied on

2537| erroneous data provided by the state in the taxability matrix

2538 completed by the state.

2539 (e) A purchaser shall be held harmless from tax and

2540 interest for having failed to pay the correct amount of sales or

2541 use tax due solely as a result of the state’s erroneous

2542 classification in the taxability matrix of terms included in the

7

2543 library of definitions as “taxable” or “exempt,” “included in

2544 sales price” or “excluded from sales price,” or “included in the

2545 definition” or “excluded from the definition.”

2546 Section 13. Subsections (1) and (2), paragraph (g) of

2547 subsection (5), subsection (14), and paragraphs (b) and (c) of
2548 subsection (17) of section 212.08, Florida Statutes, are amended
2549 to read:

2550 212.08 Sales, rental, use, consumption, distribution, and
2551 storage tax; specified exemptions.—The sale at retail, the

2552 rental, the use, the consumption, the distribution, and the
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