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LEGISLATIVE ACTION
Senate . House
Comm: WD
04/27/2011

The Committee on Budget (Negron) recommended the following:

Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Subsection (4) of section 213.053, Florida
Statutes, is amended to read:

213.053 Confidentiality and information sharing.—

(4) The department, while providing unemployment tax
collection services under contract with the Agency for Workforce
Innovation through an interagency agreement pursuant to s.
443.1316, may release unemployment tax rate information to the

agent of an employer who—whieh—agent provides payroll services
for more than 100 5686 employers, pursuant to the terms of a
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memorandum of understanding. The memorandum of understanding
must state that the agent affirms, subject to the criminal
penalties contained in ss. 443.171 and 443.1715, that the agent
will retain the confidentiality of the information, that the
agent has in effect a power of attorney from the employer which
permits the agent to obtain unemployment tax rate information,
and that the agent shall provide the department with a copy of
the employer’s power of attorney upon request.

Section 2. Section 443.031, Florida Statutes, 1s amended to
read:

443.031 Rule of liberal construction.—This chapter shall be

liberally construed to accomplish its purpose to promote

employment security by increasing opportunities for reemployment

and to provide, through the accumulation of reserves, for the

payment of compensation to individuals with respect to their

unemployment. The Legislature hereby declares its intention to

provide for carrying out the purposes of this chapter in

cooperation with the appropriate agencies of other states and of

the Federal Government as part of a nationwide employment

security program, and particularly to provide for meeting the

requirements of Title III, the requirements of the Federal

Unemployment Tax Act, and the Wagner-Peyser Act of June 6, 1933,

entitled “An Act to provide for the establishment of a national

employment system and for cooperation with the states in the

4

promotion of such system, and for other purposes,” each as

amended, in order to secure for this state and its citizens the

grants and privileges available under such acts. All doubts 4=
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construction of any provision of this chapter shall be resolved

in favor of conformity with such requirements federal—taw;

RN IR IR I2CE 13ma+~A + + Tad ~ 1 b
i s I e i > A W e s oo Tt oot CTIT T oottt 15 == Tt

ar
B
ar
I

Ay

@

r

ar

K
Tt

n
N

)]
ar

+ +
| |

)]
T
b
(0]

11 sz DN~
T Ccy 11T

@D
He

o
o T

H

7 cysSe
Workforce—Investment—Act.

Section 3. Present subsections (26) through (45) of section
443.036, Florida Statutes, are renumbered as subsections (28)
through (47), respectively, new subsections (26) and (27) are
added to that section, and present subsections (6), (9), (29),
and (43) of that section are amended, to read:

443.036 Definitions.—As used in this chapter, the term:

(6) “Available for work” means actively seeking and being
ready and willing to accept suitable work employment.

(9) “Benefit year” means, for an individual, the l-year
period beginning with the first day of the first week for which
the individual first files a valid claim for benefits and,
thereafter, the l-year period beginning with the first day of
the first week for which the individual next files a valid claim
for benefits after the termination of his or her last preceding
benefit year. Each claim for benefits made in accordance with s.
443,151 (2) is a valid claim under this subsection if the
individual was paid wages for insured work in accordance with s.
443.091(1) (g) and is unemployed as defined in subsection (45)
+43% at the time of filing the claim. However, the Agency for
Workforce Innovation may adopt rules providing for the
establishment of a uniform benefit year for all workers in one
or more groups or classes of service or within a particular

industry if the agency determines, after notice to the industry

and to the workers in the industry and an opportunity to be
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heard in the matter, that those groups or classes of workers in
a particular industry periodically experience unemployment
resulting from layoffs or shutdowns for limited periods of time.

(26) “Individual in continued reporting status” means an

individual who has been determined to be eligible pursuant to s.

443.091 who is reporting to the Agency for Workforce Innovation

in accordance with s. 443.091(1) (c).

(27) “Initial skills review” means an online education or

training program, such as that established under s. 1004.99,

that is approved by the Agency for Workforce Innovation and

designed to measure an individual’s mastery level of workplace
skills.
(31) 425> “Misconduct,” irrespective of whether the

misconduct occurs at the workplace or during working hours,

includes, but is not limited to, the following, which may not be
construed in pari materia with each other:

(a) Conduct demonstrating conscious wittfol—er—wanton
disregard of an employer’s interests and found to be a

deliberate violation or disregard of the reasonable standards of

behavior which the employer expects has—aright—+teo-expeet of his
or her employee.;—oe¥

(b) Carelessness or negligence to a degree or recurrence

that manifests culpability, wrongful intent, er—ewil—design or
shows an intentional and substantial disregard of the employer’s
interests or of the employee’s duties and obligations to his or
her employer.

(c) Chronic absenteeism or tardiness in deliberate

violation of a known policy of the employer or one or more

unapproved absences following a written reprimand or warning
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relating to more than one unapproved absence.

(d) A willful and deliberate violation of a standard or

regulation of this state by an employee of an employer licensed

or certified by this state, which violation would cause the

employer to be sanctioned or have its license or certification

suspended by this state.

(e) A violation of an employer’s rule, unless the claimant

can demonstrate that:

1. He or she did not know, and could not reasonably know,

of the rule’s requirements;

2. The rule is not lawful or not reasonably related to the

job environment and performance; or

3. The rule is not fairly or consistently enforced.

(45) 443> “Unemployment” or “unemployed” means:

(a) An individual is “totally unemployed” in any week
during which he or she does not perform any services and for
which earned income is not payable to him or her. An individual
is “partially unemployed” in any week of less than full-time
work if the earned income payable to him or her for that week is
less than his or her weekly benefit amount. The Agency for
Workforce Innovation may adopt rules prescribing distinctions in
the procedures for unemployed individuals based on total
unemployment, part-time unemployment, partial unemployment of
individuals attached to their regular jobs, and other forms of
short-time work.

(b) An individual’s week of unemployment commences only
after his or her registration with the Agency for Workforce
Innovation as required in s. 443.091—execept—as—theageney may
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Section 4. Paragraph (b) of subsection (2) of section
443.041, Florida Statutes, is amended to read:

443.041 Waiver of rights; fees; privileged communications.—

(2) FEES.—

(b) An attorney at law representing a claimant for benefits
in any district court of appeal of this state or in the Supreme
Court of Florida is entitled to counsel fees payable by the
Agency for Workforce Innovation as set by the court if the
petition for review or appeal is initiated by the claimant and
results in a decision awarding more benefits than provided in
the decision from which appeal was taken. The amount of the fee
may not exceed 50 percent of the total amount of regqular
benefits permitted under s. 443.111(5) (b)4&a) during the benefit
year.

Section 5. Paragraph (b) of subsection (1) of section
443.091, Florida Statutes, is amended to read:

443.091 Benefit eligibility conditions.—

(1) An unemployed individual is eligible to receive
benefits for any week only if the Agency for Workforce
Innovation finds that:

(b) She or he has registered with the agency for work and
subsequently reports to the one-stop career center as directed
by the regional workforce board for reemployment services. This
requirement does not apply to persons who are:

1. Non-Florida residents;

2. On a temporary layoff—as—defined—ins—443-03642);

3. Union members who customarily obtain employment through
a union hiring hall; or

4. Claiming benefits under an approved short-time

Page 6 of 36
4/26/2011 9:56:59 AM 576-04884C-11




159
160
161
162
163
164
165
166
167
168
169
170
171
172
173
174
175
176
177
178
179
180
181
182
183
184
185
186
187

Florida Senate - 2011 COMMITTEE AMENDMENT
Bill No. CS for CS for SB 728

| AN ===

compensation plan as provided in s. 443.1116.

Section 6. Effective August 1, 2011, paragraph (c) of
subsection (1) of section 443.091, Florida Statutes, 1s amended
to read:

443.091 Benefit eligibility conditions.—

(1) An unemployed individual is eligible to receive
benefits for any week only if the Agency for Workforce
Innovation finds that:

(c) To make continued claims for benefits, she or he is
reporting to the agency in accordance with its rules.

1. These rules may not conflict with s. 443.111(1) (b),
including the requirement that each claimant continue to report
regardless of any pending appeal relating to her or his
eligibility or disqualification for benefits.

2. An individual in continued reporting status must

participate in an initial skills review as directed by the

agency. The failure of the individual to comply with this

subparagraph will result in the individual being determined

ineligible for the week in which the noncompliance occurred and

for any subsequent week of unemployment until the requirement is

satisfied. However, this subparagraph does not apply if the

individual is able to affirmatively attest to being unable to

complete such review due to illiteracy, language barrier, or

technological impediment.

3. The administrator or operator of the initial skills

review must notify the agency when the individual completes

participation in the initial skills review. The administrator or

operator of the initial skills review must also report the

results of the individual’s initial skills review to the
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regional workforce board or the one-stop career center as

directed by the workforce board for reemployment services.

Section 7. Effective August 1, 2011, paragraph (a) of
subsection (1) and subsections (2), (3), and (9) of section
443,101, Florida Statutes, are amended, and subsection (12) 1is
added to that section, to read:

443.101 Disqualification for benefits.—An individual shall
be disqualified for benefits:

(1) (a) For the week in which he or she has voluntarily left
work without good cause attributable to his or her employing
unit or in which the individual has been discharged by the
employing unit for misconduct connected with his or her work,
based on a finding by the Agency for Workforce Innovation. As
used in this paragraph, the term “work” means any work, whether
full-time, part-time, or temporary.

1. Disqualification for voluntarily quitting continues for
the full period of unemployment next ensuing after the
individual has left his or her full-time, part-time, or
temporary work voluntarily without good cause and until the
individual has earned income equal to or in excess of 17 times
his or her weekly benefit amount. As used in this subsection,
the term “good cause” includes only that cause attributable to

the employing unit that would compel a reasonable employee to

cease his or her work or which consists of the individual’s

illness or disability requiring separation from his or her work.
Any other disqualification may not be imposed. An individual is
not disqualified under this subsection for voluntarily leaving

temporary work to return immediately when called to work by the

permanent employing unit that temporarily terminated his or her
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217| work within the previous 6 calendar months. An individual is not
218 disqualified under this subsection for voluntarily leaving work
219| to relocate as a result of his or her military-connected

220 spouse’s permanent change of station orders, activation orders,
221 or unit deployment orders.

2272 2. Disqualification for being discharged for misconduct

223 connected with his or her work continues for the full period of
224 unemployment next ensuing after having been discharged and until
225| the individual is reemployed and has earned income of at least
226 17 times his or her weekly benefit amount and for not more than
2277 52 weeks that immediately follow that week, as determined by the
228 agency in each case according to the circumstances in each case
229 or the seriousness of the misconduct, under the agency’s rules
230 adopted for determinations of disqualification for benefits for
231| misconduct.

232 3. If an individual has provided notification to the

233 employing unit of his or her intent to voluntarily leave work
234 and the employing unit discharges the individual for reasons

235 other than misconduct before the date the voluntary quit was to
236 take effect, the individual, if otherwise entitled, shall

237 receive benefits from the date of the employer’s discharge until
238 the effective date of his or her voluntary quit.

239 4, If an individual is notified by the employing unit of
240 the employer’s intent to discharge the individual for reasons
241 other than misconduct and the individual quits without good

242 cause, as defined in this section, before the date the discharge
243 was to take effect, the claimant is ineligible for benefits

244 pursuant to s. 443.091(1) (d) for failing to be available for

245 work for the week or weeks of unemployment occurring before the
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effective date of the discharge.
(2) If the Agency for Workforce Innovation finds that the

individual has failed without good cause to actively seek work,

apply for available suitable work whern—direeted—by—theageney—or

+ 1 n o
crriCc—OoOC—S

top—eareer—ecenter, €6 accept suitable work when offered
to him or her, or e return to the individual’s customary self-
employment when directed by the agency, the disqualification
continues for the full period of unemployment next ensuing after

he or she failed without good cause to actively seek work, apply

for available suitable work, e accept suitable work, or £e
return to his or her customary self-employment, under this
subsection, and until the individual has earned income at least
17 times his or her weekly benefit amount. The Agency for
Workforce Innovation shall by rule adopt criteria for
determining the “suitability of work,” as used in this section.
The Agency for Workforce Innovation in developing these rules
shall consider the duration of a claimant’s unemployment in
determining the suitability of work and the suitability of
proposed rates of compensation for available work. Further,
after an individual has received 19 25 weeks of benefits in a
single year, suitable work is a job that pays the minimum wage
and is 120 percent or more of the weekly benefit amount the
individual is drawing.

(a) In determining whether or not any work is suitable for
an individual, the Agency for Workforce Innovation shall
consider the degree of risk involved to his or her health,
safety, and morals; his or her physical fitness and prior
training; the individual’s experience and prior earnings; his or

her length of unemployment and prospects for securing local work
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in his or her customary occupation; and the distance of the
available work from his or her residence.

(b) Notwithstanding any other provisions of this chapter,
work is not deemed suitable and benefits may not be denied under
this chapter to any otherwise eligible individual for refusing
to accept new work under any of the following conditions:

1. If the position offered is vacant due directly to a
strike, lockout, or other labor dispute.

2. If the wages, hours, or other conditions of the work
offered are substantially less favorable to the individual than
those prevailing for similar work in the locality.

3. If as a condition of being employed, the individual
would be required to join a company union or to resign from or
refrain from joining any bona fide labor organization.

(c) If the Agency for Workforce Innovation finds that an
individual was rejected for offered employment as the direct
result of a positive, confirmed drug test required as a
condition of employment, the individual is disqualified for
refusing to accept an offer of suitable work.

(3) For any week with respect to which he or she is
receiving or has received remuneration in the form of:

(a) Wages in lieu of notice.

(b) Severance pay. The number of weeks that an individual’s

severance pay disqualifies the individual is equal to the amount

of the severance pay divided by that individual’s average weekly

wage received from the employer that paid the severance pay,

rounded down to the nearest whole number, beginning with the

week the individual is separated from employment.

(c) b3+~ Compensation for temporary total disability or
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permanent total disability under the workers’ compensation law

of any state or under a similar law of the United States.

2—Howeve¥ry- If the remuneration referred to in this subsection

paragraphs—ar—and—b)> 1s less than the benefits that would

otherwise be due under this chapter, an individual who is

otherwise eligible he—er—she is entitled to receive for that

week+—i+fotherwise—etigiblesr benefits reduced by the amount of

the remuneration.

(9) If the individual was terminated from his or her work

(a) If the Agency for Workforce Innovation or the
Unemployment Appeals Commission finds that the individual was
terminated from kis—exr—her work for violation of any criminal

law, under any jurisdiction, which was purishable by
imprisenment in connection with his or her work, and the

individual was convicted feound—guittyeof—+theoffense;—made—an
admissieon—eofeguiltt—Fn—a—<court—oftaw, or entered a plea of

guilty or nolo contendere me—eentest, the individual is not

entitled to unemployment benefits for up to 52 weeks, pursuant

to wader rules adopted by the agency ferWerkferce—Innovation,
and until he or she has earned income of at least 17 times his
or her weekly benefit amount. If, before an adjudication of

guilt, an admission of guilt, or a plea of nolo contendere ne

eceontest, the employer proves by competent substantial evidence
to shews the agency ferWerkfereeInnovation that the arrest was

due to a crime against the employer or the employer’s business,
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customers, or invitees ardr—after considering all—the evideneces;
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. . . o , . o .
conpeetion—with—the dndividuatls—work, the individual is not

entitled to unemployment benefits.

(b) If the Agency for Workforce Innovation or the
Unemployment Appeals Commission finds that the individual was
terminated from work for any dishonest act in connection with
his or her work, the individual is not entitled to unemployment
benefits for up to 52 weeks, under rules adopted by the Agency
for Workforce Innovation, and until he or she has earned income
of at least 17 times his or her weekly benefit amount. In
addition, if the employer terminates an individual as a result
of a dishonest act in connection with his or her work and the
Agency for Workforce Innovation finds misconduct in connection
with his or her work, the individual is not entitled to

unemployment benefits.

With respect to an individual disqualified for benefits, the
account of the terminating employer, if the employer is in the
base period, is noncharged at the time the disqualification is
imposed.

(12) For any week in which the individual is unavailable

for work due to incarceration or imprisonment.

Section 8. Effective January 1, 2012, subsection (5) of
section 443.111, Florida Statutes, 1s amended to read:

443.111 Payment of benefits.—

(5) DURATION OF BENEFITS.—

(a) As used in this section, the term “Florida average

unemployment rate” means the average of the 3 months for the
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most recent third calendar year quarter of the seasonally

adjusted statewide unemployment rates as published by the Agency

for Workforce Innovation.

(b) 3= Each otherwise eligible individual is entitled during
any benefit year to a total amount of benefits equal to 25
percent of the total wages in his or her base period, not to

exceed $5,500 or the product arrived at by multiplying the

weekly benefit amount with the number of weeks determined in

paragraph (c), whichever is less $+3+56. However, the total

amount of benefits, if not a multiple of $1, is rounded downward
to the nearest full dollar amount. These benefits are payable at
a weekly rate no greater than the weekly benefit amount.

(c) For claims submitted during a calendar year, the

duration of benefits is limited to:

1. Twelve weeks 1f this state’s average unemployment rate

is at or below 5 percent.

2. An additional week in addition to the 12 weeks for each

0.5 percent increment in this state’s average unemployment rate

above 5 percent.

3. Up to a maximum of 20 weeks if this state’s average

unemployment rate equals or exceeds 9 percent.

(d) 2= For the purposes of this subsection, wages are
counted as “wages for insured work” for benefit purposes with
respect to any benefit year only if the benefit year begins
after the date the employing unit by whom the wages were paid
has satisfied the conditions of this chapter for becoming an
employer.

(e)b)> If the remuneration of an individual is not based

upon a fixed period or duration of time or if the individual’s
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wages are paid at irregular intervals or in a manner that does
not extend regularly over the period of employment, the wages
for any week or for any calendar quarter for the purpose of
computing an individual’s right to employment benefits only are
determined in the manner prescribed by rule. These rules, to the
extent practicable, must secure results reasonably similar to
those that would prevail if the individual were paid her or his
wages at regular intervals.

Section 9. Paragraph (f) of subsection (13) of section
443.1216, Florida Statutes, is amended to read:

443.1216 Employment.—Employment, as defined in s. 443.036,
is subject to this chapter under the following conditions:

(13) The following are exempt from coverage under this
chapter:

(f) Service performed in the employ of a public employer as
defined in s. 443.036, except as provided in subsection (2), and
service performed in the employ of an instrumentality of a
public employer as described in s. 443.036(37)435)>(b) or (c), to
the extent that the instrumentality is immune under the United
States Constitution from the tax imposed by s. 3301 of the
Internal Revenue Code for that service.

Section 10. Effective upon this act becoming a law, for tax
rates effective on or after January 1, 2012, paragraphs (b) and
(e) of subsection (3) of section 443.131, Florida Statutes, are
amended to read:

443.131 Contributions.—

(3) VARIATION OF CONTRIBUTION RATES BASED ON BENEFIT
EXPERIENCE.—

(b) Benefit ratio.—
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1. As used in this paragraph, the term “annual payroll”
means the calendar quarter taxable payroll reported to the tax
collection service provider for the quarters used in computing
the benefit ratio. The term does not include a penalty resulting
from the untimely filing of required wage and tax reports. All
of the taxable payroll reported to the tax collection service
provider by the end of the quarter preceding the quarter for
which the contribution rate is to be computed must be used in
the computation.

2. As used in this paragraph, the term “benefits charged to

the employer’s employment record” means the amount of benefits

paid to individuals multiplied by:

a. One for benefits paid prior to July 1, 2007.

b. Nine-tenths for benefits paid during the period

beginning on July 1, 2007, and ending March 31, 2011.

c. One for benefits paid after March 31, 2011.

3.2+ For each calendar year, the tax collection service
provider shall compute a benefit ratio for each employer whose
employment record was chargeable for benefits during the 12
consecutive quarters ending June 30 of the calendar year
preceding the calendar year for which the benefit ratio is
computed. An employer’s benefit ratio is the quotient obtained
by dividing the total benefits charged to the employer’s
employment record during the 3-year period ending June 30 of the
preceding calendar year by the total of the employer’s annual
payroll for the 3-year period ending June 30 of the preceding
calendar year. The benefit ratio shall be computed to the fifth
decimal place and rounded to the fourth decimal place.

4.3+ The tax collection service provider shall compute a
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benefit ratio for each employer who was not previously eligible
under subparagraph 3. 2=, whose contribution rate is set at the
initial contribution rate in paragraph (2) (a), and whose
employment record was chargeable for benefits during at least 8
calendar quarters immediately preceding the calendar quarter for
which the benefit ratio is computed. The employer’s benefit
ratio is the gquotient obtained by dividing the total benefits
charged to the employer’s employment record during the first 6
of the 8 completed calendar quarters immediately preceding the
calendar quarter for which the benefit ratio is computed by the
total of the employer’s annual payroll during the first 7 of the
9 completed calendar gquarters immediately preceding the calendar
quarter for which the benefit ratio is computed. The benefit
ratio shall be computed to the fifth decimal place and rounded
to the fourth decimal place and applies for the remainder of the
calendar year. The employer must subsequently be rated on an
annual basis using up to 12 calendar quarters of benefits
charged and up to 12 calendar quarters of annual payroll. That
employer’s benefit ratio is the quotient obtained by dividing
the total benefits charged to the employer’s employment record
by the total of the employer’s annual payroll during the
quarters used in his or her first computation plus the
subsequent quarters reported through June 30 of the preceding
calendar year. Each subsequent calendar year, the rate shall be
computed under subparagraph 3. 2= The tax collection service
provider shall assign a variation from the standard rate of
contributions in paragraph (c) on a quarterly basis to each
eligible employer in the same manner as an assignment for a

calendar year under paragraph (e).
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(e) Assignment of variations from the standard rate.—

1. As used in this paragraph, the terms “total benefit

4 4

payments,” “benefits paid to an individual,” and “benefits

charged to the employment record of an employer” mean the amount

of benefits paid to individuals multiplied by:

a. One for benefits paid prior to July 1, 2007.

b. Nine-tenths for benefits paid during the period

beginning on July 1, 2007, and ending March 31, 2011.

c. One for benefits paid after March 31, 2011.

2. For the calculation of contribution rates effective
January 1, 2010, and thereafter:

a.+= The tax collection service provider shall assign a
variation from the standard rate of contributions for each
calendar year to each eligible employer. In determining the
contribution rate, varying from the standard rate to be assigned
each employer, adjustment factors computed under sub-sub-

subparagraphs (I)-(IV) sub-subporagraphs—a-—d+ are added to the

benefit ratio. This addition shall be accomplished in two steps

by adding a variable adjustment factor and a final adjustment

factor. The sum of these adjustment factors computed under sub-

sub-subparagraphs (I)-(IV) sub-subparagraphs—a-—e= shall first

be algebraically summed. The sum of these adjustment factors

shall next be divided by a gross benefit ratio determined as
follows: Total benefit payments for the 3-year period described
in subparagraph (b)3. Hb)2+ are charged to employers eligible
for a variation from the standard rate, minus excess payments
for the same period, divided by taxable payroll entering into
the computation of individual benefit ratios for the calendar

year for which the contribution rate is being computed. The

Page 18 of 36
4/26/2011 9:56:59 AM 576-04884C-11




507
508
509
510
511
512
513
514
515
516
517
518
519
520
521
522
523
524
525
526
527
528
529
530
531
532
533
534
535

Florida Senate - 2011 COMMITTEE AMENDMENT
Bill No. CS for CS for SB 728

| AN ===

ratio of the sum of the adjustment factors computed under sub-

sub-subparagraphs (I)-(1V) sukb—-subparagraphs—a-—d+= to the gross

benefit ratio is multiplied by each individual benefit ratio
that is less than the maximum contribution rate to obtain
variable adjustment factors; except that if the sum of an
employer’s individual benefit ratio and variable adjustment
factor exceeds the maximum contribution rate, the wvariable
adjustment factor is reduced in order for the sum to equal the
maximum contribution rate. The wvariable adjustment factor for
each of these employers is multiplied by his or her taxable
payroll entering into the computation of his or her benefit
ratio. The sum of these products is divided by the taxable
payroll of the employers who entered into the computation of
their benefit ratios. The resulting ratio is subtracted from the
sum of the adjustment factors computed under sub-sub-

subparagraphs (I)-(IV) sub-subparagraphs—a——d~= to obtain the

final adjustment factor. The variable adjustment factors and the

final adjustment factor must be computed to five decimal places
and rounded to the fourth decimal place. This final adjustment
factor is added to the variable adjustment factor and benefit
ratio of each employer to obtain each employer’s contribution
rate. An employer’s contribution rate may not, however, be
rounded to less than 0.1 percent.

(I)a-= An adjustment factor for noncharge benefits is
computed to the fifth decimal place and rounded to the fourth
decimal place by dividing the amount of noncharge benefits
during the 3-year period described in subparagraph (b)3. +&)r2=
by the taxable payroll of employers eligible for a variation

from the standard rate who have a benefit ratio for the current
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year which is less than the maximum contribution rate. For
purposes of computing this adjustment factor, the taxable
payroll of these employers is the taxable payrolls for the 3
years ending June 30 of the current calendar year as reported to
the tax collection service provider by September 30 of the same
calendar year. As used in this sub-sub-subparagraph sugb-
subparagraph, the term “noncharge benefits” means benefits paid

to an individual from the Unemployment Compensation Trust Fund,

but which were not charged to the employment record of any
employer.

(II)b+ An adjustment factor for excess payments is computed
to the fifth decimal place, and rounded to the fourth decimal
place by dividing the total excess payments during the 3-year
period described in subparagraph (b)3. )2+ by the taxable
payroll of employers eligible for a variation from the standard
rate who have a benefit ratio for the current year which is less
than the maximum contribution rate. For purposes of computing
this adjustment factor, the taxable payroll of these employers
is the same figure used to compute the adjustment factor for
noncharge benefits under sub-sub-subparagraph (I) sub-

subparagraph—a. As used in this sub-subparagraph, the term
“excess payments” means the amount of benefits charged to the

employment record of an employer during the 3-year period
described in subparagraph (b)3. )2+, less the product of the
maximum contribution rate and the employer’s taxable payroll for
the 3 years ending June 30 of the current calendar year as
reported to the tax collection service provider by September 30

of the same calendar year. As used in this sub-sub-subparagraph

sgb—sugbparagraph, The term “total excess payments” means the sum

Page 20 of 36
4/26/2011 9:56:59 AM 576-04884C-11




565
566
567
568
569
570
571
572
573
574
575
576
577
578
579
580
581
582
583
584
585
586
587
588
589
590
591
592
593

Florida Senate - 2011 COMMITTEE AMENDMENT
Bill No. CS for CS for SB 728

| AN ===

of the individual employer excess payments for those employers
that were eligible for assignment of a contribution rate
different from the standard rate.

(III)e~ With respect to computing a positive adjustment
factor:

(A)«+ Beginning January 1, 2012, if the balance of the
Unemployment Compensation Trust Fund on September 30 of the
calendar year immediately preceding the calendar year for which
the contribution rate is being computed is less than 4 percent
of the taxable payrolls for the year ending June 30 as reported
to the tax collection service provider by September 30 of that
calendar year, a positive adjustment factor shall be computed.
The positive adjustment factor is computed annually to the fifth
decimal place and rounded to the fourth decimal place by
dividing the sum of the total taxable payrolls for the year
ending June 30 of the current calendar year as reported to the
tax collection service provider by September 30 of that calendar
year into a sum equal to one-third of the difference between the
balance of the fund as of September 30 of that calendar year and
the sum of 5 percent of the total taxable payrolls for that
year. The positive adjustment factor remains in effect for
subsequent years until the balance of the Unemployment
Compensation Trust Fund as of September 30 of the year
immediately preceding the effective date of the contribution
rate equals or exceeds 5 percent of the taxable payrolls for the
year ending June 30 of the current calendar year as reported to
the tax collection service provider by September 30 of that
calendar year.

(B) 4+ Beginning January 1, 2015, and for each year
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thereafter, the positive adjustment shall be computed by
dividing the sum of the total taxable payrolls for the year
ending June 30 of the current calendar year as reported to the
tax collection service provider by September 30 of that calendar
year into a sum equal to one-fourth of the difference between
the balance of the fund as of September 30 of that calendar year
and the sum of 5 percent of the total taxable payrolls for that
year. The positive adjustment factor remains in effect for
subsequent years until the balance of the Unemployment
Compensation Trust Fund as of September 30 of the year
immediately preceding the effective date of the contribution
rate equals or exceeds 4 percent of the taxable payrolls for the
year ending June 30 of the current calendar year as reported to
the tax collection service provider by September 30 of that
calendar year.

(IV)d= If, beginning January 1, 2015, and each year

thereafter, the balance of the Unemployment Compensation Trust
Fund as of September 30 of the year immediately preceding the
calendar year for which the contribution rate is being computed
exceeds 5 percent of the taxable payrolls for the year ending
June 30 of the current calendar year as reported to the tax
collection service provider by September 30 of that calendar
year, a negative adjustment factor must be computed. The
negative adjustment factor shall be computed annually beginning
on January 1, 2015, and each year thereafter, to the fifth
decimal place and rounded to the fourth decimal place by
dividing the sum of the total taxable payrolls for the year
ending June 30 of the current calendar year as reported to the

tax collection service provider by September 30 of the calendar
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year into a sum equal to one-fourth of the difference between
the balance of the fund as of September 30 of the current
calendar year and 5 percent of the total taxable payrolls of
that year. The negative adjustment factor remains in effect for
subsequent years until the balance of the Unemployment
Compensation Trust Fund as of September 30 of the year
immediately preceding the effective date of the contribution
rate is less than 5 percent, but more than 4 percent of the
taxable payrolls for the year ending June 30 of the current
calendar year as reported to the tax collection service provider
by September 30 of that calendar year. The negative adjustment
authorized by this section is suspended in any calendar year in
which repayment of the principal amount of an advance received
from the federal Unemployment Compensation Trust Fund under 42
U.S.C. s. 1321 is due to the Federal Government.

(V)e+ The maximum contribution rate that may be assigned to
an employer is 5.4 percent, except employers participating in an
approved short-time compensation plan may be assigned a maximum
contribution rate that is 1 percent greater than the maximum
contribution rate for other employers in any calendar year in
which short-time compensation benefits are charged to the
employer’s employment record.

(VI)#£+ As used in this subsection, “taxable payroll” shall
be determined by excluding any part of the remuneration paid to
an individual by an employer for employment during a calendar
year in excess of the first $7,000. Beginning January 1, 2012,
“taxable payroll” shall be determined by excluding any part of
the remuneration paid to an individual by an employer for

employment during a calendar year as described in s.
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443.1217(2). For the purposes of the employer rate calculation
that will take effect in January 1, 2012, and in January 1,
2013, the tax collection service provider shall use the data
available for taxable payroll from 2009 based on excluding any
part of the remuneration paid to an individual by an employer
for employment during a calendar year in excess of the first
$7,000, and from 2010 and 2011, the data available for taxable
payroll based on excluding any part of the remuneration paid to
an individual by an employer for employment during a calendar
year in excess of the first $8,500.

b.2- If the transfer of an employer’s employment record to
an employing unit under paragraph (f) which, before the
transfer, was an employer, the tax collection service provider
shall recompute a benefit ratio for the successor employer based
on the combined employment records and reassign an appropriate
contribution rate to the successor employer effective on the
first day of the calendar quarter immediately after the
effective date of the transfer.

Section 11. Present paragraph (f) of subsection (1) of
section 443.141, Florida Statutes, is redesignated as paragraph
(g), and new paragraph (f) is added to that subsection to read:

443.141 Collection of contributions and reimbursements.—

(1) PAST DUE CONTRIBUTIONS AND REIMBURSEMENTS; DELINQUENT,
ERRONEOUS, INCOMPLETE, OR INSUFFICIENT REPORTS.—

(f) Payments for 2012, 2013, and 2014 Contributions.-For an

annual administrative fee not to exceed $5, a contributing

employer may pay its quarterly contributions due for wages paid

in the first three quarters of 2012, 2013, and 2014 in equal

installments if those contributions are paid as follows:
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1. For contributions due for wages paid in the first

quarter of each year, one-fourth of the contributions due must

be paid on or before April 30, one-fourth must be paid on or

before July 31, one-fourth must be paid on or before October 31,

and one-fourth must be paid on or before December 31.

2. In addition to the payments specified in subparagraph

1., for contributions due for wages paid in the second quarter

of each year, one-third of the contributions due must be paid on

or before July 31, one-third must be paid on or before October

31, and one-third must be paid on or before December 31.

3. In addition to the payments specified in subparagraphs

1. and 2., for contributions due for wages paid in the third

quarter of each year, one-half of the contributions due must be

paid on or before October 31, and one-half must be paid on or

before December 31.

4. The annual administrative fee assessed for electing to

pay under the installment method shall be collected at the time

the employer makes the first installment payment each year. The

fee shall be segregated from the payment and deposited into the

Operating Trust Fund of the Department of Revenue.

5. Interest does not accrue on any contribution that

becomes due for wages paid in the first three quarters of each

year if the employer pays the contribution in accordance with

subparagraphs 1.-4. Interest and fees continue to accrue on

prior delinquent contributions and commence accruing on all

contributions due for wages paid in the first three quarters of

each year which are not paid in accordance with subparagraphs

1.-3. Penalties may be assessed in accordance with this chapter.

The contributions due for wages paid in the fourth quarter of
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710 2012, 2013, and 2014 are not affected by this paragraph and are

711 due and payable in accordance with this chapter.

712 Section 12. Paragraphs (b) and (d) of subsection (3) and
713| paragraphs (b) and (e) of subsection (4) of section 443.151,

714 Florida Statutes, are amended to read:

715 443.151 Procedure concerning claims.—
716 (3) DETERMINATION OF ELIGIBILITY.—
717 (b) Monetary determinations.—In addition to the notice of

718 claim, the Agency for Workforce Innovation must shaltdt also

719| promptly provide an initial monetary determination to the

720 claimant and each base period employer whose account is subject
721 to being charged for its respective share of benefits on the

722 claim. The monetary determination must include a statement of
723| whether and in what amount the claimant is entitled to benefits,
724 and, in the event of a denial, must state the reasons for the
725| denial. A monetary determination for the first week of a benefit
726 year must also include a statement of whether the claimant was
727| paid the wages required under s. 443.091(1) (g) and, if so, the
728 first day of the benefit year, the claimant’s weekly benefit

729 amount, and the maximum total amount of benefits payable to the
730 claimant for a benefit year. The monetary determination is final
731| unless within 20 days after the mailing of the notices to the
732 parties’ last known addresses, or in lieu of mailing, within 20
733| days after the delivery of the notices, an appeal or written

734 request for reconsideration is filed by the claimant or other
735 party entitled to notice. The agency may adopt rules as

736| necessary to implement the processes described in this paragraph

737 relating to notices of monetary determinations and the appeals

738 or reconsideration requests filed in response to such notices.
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(d) Determinations in labor dispute cases.—1f a Whenever

ey claim involves a labor dispute described in s. 443.101(4),
the Agency for Workforce Innovation shall promptly assign the
claim to a special examiner who shall make a determination on
the issues involving unemployment due to the labor dispute. The
special examiner shall make the determination after an
investigation, as necessary. The claimant or another party
entitled to notice of the determination may appeal a
determination under subsection (4).

(4) APPEALS.—

(b) Filing and hearing.—

1. The claimant or any other party entitled to notice of a
determination may appeal an adverse determination to an appeals
referee within 20 days after the date of mailing of the notice
to her or his last known address or, if the notice is not
mailed, within 20 days after the date of delivery of the notice.

2. Unless the appeal is untimely or withdrawn or review 1is
initiated by the commission, the appeals referee, after mailing
all parties and attorneys of record a notice of hearing at least
10 days before the date of hearing, notwithstanding the 14-day
notice requirement in s. 120.569(2) (b), may only affirm, modify,
or reverse the determination. An appeal may not be withdrawn
without the permission of the appeals referee.

3. However, when an appeal appears to have been filed after
the permissible time limit, the Office of Appeals may issue an
order to show cause to the appellant, requiring the appellant to
show why the appeal should not be dismissed as untimely. If the
appellant does not, within 15 days after the mailing date of the

order to show cause, provide written evidence of timely filing
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768 or good cause for failure to appeal timely, the appeal shall be
769| dismissed.

770 4. When an appeal involves a question of whether services
771 were performed by a claimant in employment or for an employer,
772 the referee must give special notice of the question and of the
773| pendency of the appeal to the employing unit and to the Agency
774 for Workforce Innovation, both of which become parties to the
775| proceeding.

776 5.a. Any part of the evidence may be received in written

777 form, and all testimony of parties and witnesses shall be made

778 under oath.

779 b. Irrelevant, immaterial, or unduly repetitious evidence

780 shall be excluded, but all other evidence of a type commonly

781 relied upon by reasonably prudent persons in the conduct of

782 their affairs shall be admissible, whether or not such evidence

783 would be admissible in a trial in the courts of the state.

784 c. Hearsay evidence may be used for the purpose of

785 supplementing or explaining other evidence, or to support a

786 finding if it would be admissible over objection in civil

787 actions. Notwithstanding s. 120.57(1) (c), hearsay evidence may

788 support a finding of fact if:

789 (I) The party against whom it is offered has a reasonable

790 opportunity to review such evidence prior to the hearing; and

791 (IT) The appeals referee or special deputy determines,

792 after considering all relevant facts and circumstances, that the

793 evidence is trustworthy and probative and that the interests of

794 justice will best be served by its admission into evidence.

795 6.5+ The parties must be notified promptly of the referee’s

796 decision. The referee’s decision is final unless further review
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is initiated under paragraph (c) within 20 days after the date
of mailing notice of the decision to the party’s last known
address or, in lieu of mailing, within 20 days after the
delivery of the notice.

(e) Judicial review.—Orders of the commission entered under
paragraph (c) are subject to review only by notice of appeal in
the district court of appeal in the appellate district in which

a claimant resides or the job separation arose or in the

appellate district where the order was issued the—dssues

invelved—were decided by anoppeats—referee. However, 1f the

o
T

notice of appeal is filed solely with the commission, the appeal

shall be filed in the district court of appeal in the appellate

district in which the order was issued. Notwithstanding chapter

120, the commission is a party respondent to every such
proceeding. The Agency for Workforce Innovation may initiate
judicial review of orders in the same manner and to the same
extent as any other party.

Section 13. Section (10) is added to section 443.171,
Florida Statutes, to read:

443.171 Agency for Workforce Innovation and commission;
powers and duties; records and reports; proceedings; state-
federal cooperation.—

(10) EVIDENCE OF MAILING.—The existence of a mailing date

on any notice, determination, decision, order, or other document

mailed by the Agency for Workforce Innovation or its tax

collection service provider pursuant to this chapter creates a

rebuttable presumption that such notice, determination, order,

or other document was mailed on the date indicated.

Section 14. Notwithstanding the expiration date contained
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in section 1 of chapter 2010-90, Laws of Florida, operating
retroactive to June 2, 2010, and expiring January 4, 2012,
section 443.1117, Florida Statutes, 1s revived, readopted, and
amended to read:

443.1117 Temporary extended benefits.—

(1) APPLICABILITY OF EXTENDED BENEFITS STATUTE.—-Except if
the result is inconsistent with other provisions of this
section, s. 443.1115(2), (3), (4), (6), and (7) apply to all
claims covered by this section.

(2) DEFINITIONS.—As used in ¥Fer—the purposes—of this

section, the term:

(a) “Regular benefits” and “extended benefits” have the
same meaning as in s. 443.1115.

(b) “Eligibility period” means the weeks in an individual’s
benefit year or emergency benefit period which begin in an
extended benefit period and, if the benefit year or emergency
benefit period ends within that extended benefit period, any
subsequent weeks beginning in that period.

(c) “Emergency benefits” means Emergency Unemployment
Compensation paid pursuant to Pub. L. No. 110-252, Pub. L. No.
110-449, Pub. L. No. 111-5, Pub. L. No. 111-92, Pub. L. No. 111-
118, Pub. L. No. 111-144, amd Pub. L. No. 111-157, Pub. L. No.
111-205, and Pub. L. No. 111-312.

(d) “Extended benefit period” means a period that:

1. Begins with the third week after a week for which there

A\Y ”

is a state “on” indicator; and
2. Ends with any of the following weeks, whichever occurs
later:

a. The third week after the first week for which there is a
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state “off” indicator; or

b. The 13th consecutive week of that period.

However, an extended benefit period may not begin by reason of a

A\Y

state “on” indicator before the 14th week after the end of a
prior extended benefit period that was in effect for this state.
(e) “Emergency benefit period” means the period during
which an individual receives emergency benefits as—definedin

paragraph—e).

(f) “Exhaustee” means an individual who, for any week of
unemployment in her or his eligibility period:

1. Has received, before that week, all of the regular
benefits and emergency benefits, if any, available under this
chapter or any other law, including dependents’ allowances and
benefits payable to federal civilian employees and ex-
servicemembers under 5 U.S.C. ss. 8501-8525, in the current
benefit year or emergency benefit period that includes that
week. For the purposes of this subparagraph, an individual has
received all of the regular benefits and emergency benefits, if
any, available even if attheuwgh, as a result of a pending appeal
for wages paid for insured work which were not considered in the
original monetary determination in the benefit year, she or he
may subsequently be determined to be entitled to added regular
benefits;

2. Had a benefit year that whieh expired before that week,
and was paid no, or insufficient, wages for insured work on the
basis of which she or he could establish a new benefit year that
includes that week; and

3.a. Has no right to unemployment benefits or allowances
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under the Railroad Unemployment Insurance Act or other federal
laws as specified in regulations issued by the United States
Secretary of Labor; and

b. Has not received and is not seeking unemployment
benefits under the unemployment compensation law of Canada; but
if an individual is seeking those benefits and the appropriate
agency finally determines that she or he is not entitled to
benefits under that law, she or he is considered an exhaustee.

(g) “State ‘on’ indicator” means, with respect to weeks of

unemployment beginning—en—or—after Februvary—1+—2060%——and ending
on or before December 10, 2011 May—8+—=264+68, the occurrence of a

week in which the average total unemployment rate, seasonally
adjusted, as determined by the United States Secretary of Labor,
for the most recent 3 months for which data for all states are
published by the United States Department of Labor:

1. Equals or exceeds 110 percent of the average of those

rates for the corresponding 3-month period ending in any or all

each of the preceding 3 2 calendar years; and
2. Equals or exceeds 6.5 percent.
(h) “High unemployment period” means, with respect to weeks

of unemployment begimningeonor after Febrvary1+—2000,—and
ending on or before December 10, 2011 May—8+——=26+08, any week in

which the average total unemployment rate, seasonally adjusted,
as determined by the United States Secretary of Labor, for the
most recent 3 months for which data for all states are published
by the United States Department of Labor:

1. Equals or exceeds 110 percent of the average of those

rates for the corresponding 3-month period ending in any or all

each of the preceding 3 2 calendar years; and
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2. Equals or exceeds 8 percent.

(1) “State ‘off’ indicator” means the occurrence of a week

A\Y ”

in which there is no state “on” indicator or which does not
constitute a high unemployment period.
(3) TOTAL EXTENDED BENEFIT AMOUNT.—Except as provided in

subsection (4):

A\Y ”

(a) For any week for which there is an “on” indicator
pursuant to paragraph (2) (g), the total extended benefit amount
payable to an eligible individual for her or his applicable
benefit year is the lesser of:

1. Fifty percent of the total regular benefits payable
under this chapter in the applicable benefit year; or

2. Thirteen times the weekly benefit amount payable under
this chapter for a week of total unemployment in the applicable
benefit year.

(b) For any high unemployment period, the total extended
benefit amount payable to an eligible individual for her or his
applicable benefit year is the lesser of:

1. Eighty percent of the total regular benefits payable
under this chapter in the applicable benefit year; or

2. Twenty times the weekly benefit amount payable under
this chapter for a week of total unemployment in the applicable
benefit year.

(4) EFFECT ON TRADE READJUSTMENT.—Notwithstanding any other
provision of this chapter, if the benefit year of an individual
ends within an extended benefit period, the number of weeks of
extended benefits the individual is entitled to receive in that

extended benefit period for weeks of unemployment beginning

after the end of the benefit year, except as provided in this
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section, is reduced, but not to below zero, by the number of
weeks for which the individual received, within that benefit
year, trade readjustment allowances under the Trade Act of 1974,
as amended.

Section 15. If any provision of this act or its application

to any person or circumstance is held invalid, the invalidity

does not affect other provisions or applications of the act

which can be given effect without the invalid provision or

application, and to this end the provisions of this act are

severable.

Section 16. The provisions of s. 443.1117, Florida

Statutes, as revived, readopted, and amended by this act, apply

only to claims for weeks of unemployment in which an exhaustee

establishes entitlement to extended benefits pursuant to that

section which are established for the period between December
17, 2010, and January 4, 2012.
Section 17. For the 2011-2012 fiscal year, the sum of

$242,300 in nonrecurring funds is appropriated from the

Operating Trust Fund to the Administration of Unemployment

Compensation Tax Special Category in the Department of Revenue

to be used to implement this act. In addition, for the 2010-2011

fiscal year, the sum of $256,891 in nonrecurring funds is

appropriated from the Employment Security Administration Trust

Fund in the contracted services appropriation category to the

Agency for Workforce Innovation to be used to contract with the

Department of Revenue for tax-related services as required to

implement this act.

Section 18. The Legislature finds that this act fulfills an

important state interest.
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Section 19. Except as otherwise expressly provided in this

act, this act shall take effect upon becoming a law.

================= T ] TLE A MEDNDDMEN T ================

And the title is amended as follows:
Delete everything before the enacting clause

and insert:

A bill to be entitled

An act relating to unemployment compensation; amending
s. 213.053, F.S.; increasing the number of employer
payroll service providers who qualify for access to
unemployment tax information by filing a memorandum of
understanding; amending s. 443.031, F.S.; revising
provisions relating to statutory construction;
amending s. 443.036, F.S.; revising and providing
definitions; revising the term “misconduct” to include
conduct outside of the workplace and additional lapses
in behavior; amending s. 443.041, F.S.; conforming a
cross-reference; amending s. 443.091, F.S.; conforming
provisions to changes made by the act; requiring that
an applicant for benefits participate in an initial
skills review; providing exceptions; requiring the
administrator or operator of the initial skills review
to notify specified entities regarding review
completion and results; amending s. 443.101, F.S.;
clarifying “good cause” for voluntarily leaving
employment; disqualifying a person for benefits due to
the receipt of severance pay; revising provisions

relating to the effects of criminal acts on
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1000 eligibility for benefits; amending s. 443.111, F.S.;
1001 providing a definition; reducing the amount and

1002 revising the calculation of the number of weeks of a
1003 claimant’s benefit eligibility; amending s. 443.121¢6,
1004 F.S.; conforming provisions to changes made by the
1005 act; amending s. 443.131, F.S.; providing definitions;
1006 revising an employer’s unemployment compensation

1007 contribution rate by certain factors; amending s.

1008 443.141, F.S.; providing an employer payment schedule
1009 for 2012, 2013, and 2014 contributions; amending s.
1010 443.151, F.S.; revising allowable forms of evidence in
1011 benefit appeals; revising the judicial venue for

1012 reviewing commission orders; amending s. 443.171,

1013 F.S.; specifying that evidence of mailing an agency
1014 document i1s based on the date stated on the document;
1015 reviving, readopting, and amending s. 443.1117, F.S.,
1016 relating to temporary extended benefits; providing for
1017 retroactive application; establishing temporary state
1018 extended benefits for weeks of unemployment; revising
1019 definitions; providing for state extended benefits for
1020 certain weeks and for periods of high unemployment;
1021 providing severability; providing applicability;

1022 providing appropriations for purposes of

1023 implementation; providing that the act fulfills an
1024 important state interest; providing effective dates.
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