0 J o b w N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

Florida Senate - 2011 CS for SB 86

By the Committee on Governmental Oversight and Accountability;
and Senators Dockery, Latvala, Negron, Detert, Fasano, Joyner,
Hill, Rich, and Jones

585-03447-11 201186¢c1
A bill to be entitled

An act relating to voting conflicts; providing a short
title; creating s. 112.3142, F.S., pertaining to
qualified blind trusts; providing legislative findings
and intent relating to qualified blind trusts;
defining terms; providing that if a covered public
official holds an economic interest in a qualified
blind trust, he or she does not have a conflict of
interest that would otherwise be prohibited by law;
prohibiting a covered public official from attempting
to influence or exercise any control over decisions
regarding the management of assets in a qualified
blind trust; prohibiting direct or indirect
communication between the covered public official or
any person having a beneficial interest in the
qualified blind trust and the trustee; providing
exemptions; requiring a covered public official to
report as an asset on his or her financial disclosure
forms the beneficial interest, and its wvalue if
required, which he or she has in a qualified blind
trust; specifying the required elements necessary to
establish a qualified blind trust; specifying the
required elements necessary to be a trustee;
specifying the required elements in the trust
agreement; providing that the trust is not effective
unless it is approved by the Commission on Ethics;
requiring that the trustee and the official observe
the obligations of the trust agreement; providing that

the trust contains only readily marketable assets;
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requiring that the trust agreement be filed with the
commission within a specified time; providing for the
filing of an amendment to a financial disclosure
statement of a covered public official in specified
circumstances; amending s. 112.3143, F.S.; providing
an exception to provisions relating to voting
conflicts, to conform to changes made by the act;
creating s. 112.31435, F.S.; providing definitions;
prohibiting a member of the Legislature from voting
upon or participating in any legislation inuring to
the personal gain or loss of the member or his or her
relative; prohibiting a member of the Legislature from
participating in any legislation inuring to the
personal gain or loss of a business associate,
employer, board on which the member sits, principal by
whom the member is retained, or parent corporation or
subsidiary of such principal; requiring that a member
disclose all such interests to the applicable
legislative body or committee before such legislation
is considered; requiring that the member disclose the
specific nature of any such interests within a
specified period after the date on which a vote on the
legislation occurs; requiring that such disclosure be
made by written memorandum and filed with the
Secretary of the Senate or the Clerk of the House of
Representatives; requiring that the memorandum be
recorded in the journal of the house of which the
legislator is a member; requiring that a member of the

Legislature vote on the annual General Appropriations
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Act and disclose any conflict that he or she may have
with a line-item appropriation contained in that act;
amending s. 112.324, F.S.; providing procedures for
investigations of complaints filed with the

commission; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. This act may be cited as the “Restoring Trust in

Government Act.”

Section 2. Section 112.3142, Florida Statutes, is created
to read:
112.3142 Qualified blind trusts.—

(1) The Legislature finds that if a public official creates

a trust, and if the public official does not know the identity

of the financial interests held by the trust and does not

control the interests held by the trust, his or her official

actions would not be influenced or appear to be influenced by

private considerations. Thus, it is the intent of the

Legislature that the public policy goal of the state, which is

to be achieved through reliance on a blind trust, be an actual

“blindness” or lack of knowledge or control by the official with

respect to the interests held in trust.

(2) As used in this section, the term:
(a) “Cabinet” has the same meaning as in s. 20.03.
(b) “Commission” means the Commission on Ethics.

(c) “Covered public official” means the Governor, the

Lieutenant Governor, or a member of the Cabinet.

(3) If a covered public official holds an economic interest
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88 in a qualified blind trust as defined in this section, he or she

89| does not have a conflict of interest prohibited under s.

90 112.313(3) or (7) or a voting conflict of interest under s.

91 112.3143 with regard to matters pertaining to that economic

92 interest.

93 (4) Except as otherwise provided in this section, the

94 covered public official may not attempt to influence or exercise

95 any control over decisions regarding the management of assets in

96 a qualified blind trust. The covered public official and each

97| person having a beneficial interest in the qualified blind trust

98| may not make any effort to obtain information with respect to

99| the holdings of the trust, including obtaining a copy of any

100 trust tax return filed or any information relating thereto,

101| except as otherwise provided in this section.

102 (5) Except for communications that consist solely of

103| requests for distributions of cash or other unspecified assets

104 of the trust, there shall be no direct or indirect communication

105| with respect to the trust between the covered public official or

106 any person having a beneficial interest in the qualified blind

107 trust and the trustee, unless such communication is in writing

108 and unless it relates only to:

109 (a) A request for a distribution from the trust which does

110 not specify whether the distribution is to be made in cash or in
111 kind;

112 (b) The general financial interests and needs of the

113 covered public official or interested person, including, but not

114 limited to, an interest in maximizing income or long-term

115 capital gain;

116 (c) The notification of the trustee of a law or regulation
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subsequently applicable to the covered public official which

prohibits the covered official from holding an asset and which

notification directs that the asset not be held by the trust; or

(d) Directions to the trustee to sell all of an asset

initially placed in the trust by the covered public official

which, in the determination of the covered public official,

creates a conflict of interest or the appearance thereof due to

the subsequent assumption of duties by the public official.

(6) The covered public official shall report as an asset on

his or her financial disclosure forms the beneficial interest in

the qualified blind trust and its wvalue, if the wvalue is

required to be disclosed. The covered public official shall

report the blind trust as a primary source of income on his or

her financial disclosure forms and its amount, if the amount of

income is required to be disclosed. The covered public official

is not required to report as a secondary source of income any

source of income to the blind trust.

(7) In order to constitute a qualified blind trust, the

trust must be established by the covered public official and

meet the following requirements:

(a) The person or entity appointed as a trustee must not

be:

1. The covered public official’s spouse, child, parent,

grandparent, grandchild, brother, sister, parent-in-law,

brother-in-law, sister-in-law, aunt, uncle, or first cousin, or

the spouse of any such person;

2. A person who is an elected or appointed public officer

or a public employee; or

3. A person who has been appointed to serve in an agency by
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the covered public official or by a public officer or public

employee supervised by the covered public official.

(b) The trust agreement that establishes the trust must:

1. Contain a clear statement of its purpose, namely, to

remove from the grantor control and knowledge of investment of

trust assets so that conflicts between the grantor’s

responsibilities as a public official and his or her private

interests will be eliminated;

2. Give the trustee complete discretion to manage the

trust, including, but not limited to, the power to dispose of

and acquire trust assets without consulting or notifying the

covered public official or any person having a beneficial

interest in the trust;

3. Prohibit communication between the trustee and the

covered public official and any person having a beneficial

interest in the trust concerning the holdings or sources of

income of the trust, except amounts of cash value or net income

or loss, provided that such report may not identify any asset or

holding, and except as provided in this section;

4. Provide that the trust tax return is prepared by the

trustee or his or her designee and that any information relating

thereto is not disclosed to the covered public official or to

any other beneficiary, except as provided in this section;

5. Permit the trustee to notify the covered public official

of the date of disposition and value at disposition of any

original investment or interests in real property to the extent

required by federal tax law, so that the information can be

reported on the covered public official’s applicable tax

returns;
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6. Prohibit the trustee from disclosing to the covered

public official and any person having a beneficial interest in

the trust any information concerning replacement assets to the

trust, except for the minimum tax information that lists only

the totals of taxable items from the trust and does not describe

the source of individual items of income;

7. Prohibit the trustee from investing trust assets in

business entities that he or she knows are regulated by or do a

significant amount of business with the covered public

official’s public agency; and

8. Provide that the trust is not effective until it is

approved by the commission.

(c) The obligations of the trustee and the official under

the trust agreement must be observed by them.

(d) The trust shall contain only readily marketable assets.

(e) The trust must be approved by the commission as meeting

the requirements of this section.

(8) A copy of the trust agreement must be filed with the

commission within 5 business days after the agreement is

executed and must include:

(a) A listing of the assets placed in the trust;

(b) A statement detailing the date the agreement was

executed;

(c) The name and address of the trustee; and

(d) A separate statement signed by the trustee, under

penalty of perjury, certifying that he or she will not reveal

any information to the covered public official or any person

having a beneficial interest in the qualified blind trust,

except for information that is authorized under this section,
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and that, to the best of the trustee’s knowledge, the submitted

blind trust agreement complies with this section.

(9) If the trust is revoked while the covered public

official is a public officer, or if the covered public official

learns of any replacement assets that have been added to the

trust, the covered public official must file an amendment to his

or her most recent financial disclosure statement. The amendment

must be filed no later than 60 days after the date of revocation

or the addition of the replacement assets. The covered public

official must disclose the previously unreported pro rata share

of the trust’s interests in investments or income deriving from

any such investments. For purposes of this section, any replaced

asset of which the covered public official learns shall

thereafter be treated as though the asset were an original asset

of the trust.

Section 3. Subsection (2) of section 112.3143, Florida
Statutes, is amended to read:

112.3143 Voting conflicts.—

(2) Except as provided in s. 112.31435, no state public

officer is prohibited from voting in an official capacity on any
matter. However, any state public officer voting in an official

capacity upon any measure that whieh would inure to the

officer’s special private gain or loss; that whiekh he or she

knows would inure to the special private gain or loss of any
principal by whom the officer is retained or to the parent
organization or subsidiary of a corporate principal by which the

officer 1s retained; or that whieh the officer knows would inure

to the special private gain or loss of a relative or business

associate of the public officer shall, within 15 days after the
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vote occurs, disclose the nature of his or her interest as a
public record in a memorandum filed with the person responsible
for recording the minutes of the meeting, who shall incorporate
the memorandum in the minutes.

Section 4. Section 112.31435, Florida Statutes, is created
to read:

112.31435 Voting conflicts; state legislators.—

(1) As used in this section, the term:

(a) “Participate” means any attempt, other than casting a

vote, to influence the passage, defeat, or amendment of

legislation by oral or written communication made by a

legislator or at such legislator’s direction.

(b) “Relative” means any father, mother, son, daughter,

husband, wife, brother, sister, father-in-law, mother-in-law,

son-in-law, or daughter-in-law.

(2) A member of the Legislature may not vote upon or

participate in any legislation that would inure to his or her

special private gain or loss or that he or she knows would inure

to the special private gain or loss of his or her relative. The

member must, before any consideration of the legislation by the

legislative body of which he or she is a member or any committee

on which the member sits, publicly state to the body or

committee all of his or her interests in the legislation or all

of the relative’s interests in the legislation which are known

to the member and, within 15 days after the date on which a vote

on the legislation occurs, disclose the specific nature of those

interests as a public record in a memorandum filed with the

Secretary of the Senate, if the member is a Senator, or filed

with the Clerk of the House of Representatives, i1if the member is
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a Representative. The memorandum shall be spread upon the pages

of the journal of the house of which the legislator is a member.

(3) A member of the Legislature may not participate in any

legislation that he or she knows would inure to the special

private gain or loss of a principal by whom he or she is

retained, the parent organization or subsidiary of a corporate

principal by which he or she is retained, a business associate,

an employer, or a board upon which the member sits. The member

must, before any consideration of the legislation by the

legislative body of which he or she is a member or any committee

on which the member sits, publicly state to the body or

committee all of the interests in the legislation of such

principals, parent organizations or subsidiaries of a corporate

principal, business associates, employers, or boards which are

known to the member and, within 15 days after the date on which

a vote on the legislation occurs, disclose the specific nature

of those interests as a public record in a memorandum filed with

the Secretary of the Senate, if the member is a Senator, or

filed with the Clerk of the House of Representatives, if the

member is a Representative. The memorandum shall be spread upon

the pages of the journal of the house of which the legislator is

a member.

(4) A member of the Legislature shall vote on the annual

General Appropriations Act and disclose any conflict that he or

she may have with a line-item appropriation contained in that

act.

Section 5. Section 112.324, Florida Statutes, is amended to
read:

112.324 Procedures on complaints of violations; public
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291 records and meeting exemptions.—
292
293
294 persen;r The commission shall investigate any alleged violation

295 of this part or any other alleged breach of the public trust
296| within the jurisdiction of the commission as provided in s.
297 8(f), Art. II of the State Constitution in accordance with
298| procedures set forth herein:—

299 (a) Upon a written complaint executed on a form prescribed

300 by the commission and signed under oath or affirmation by any

301| person;

302 (b) Upon receipt of reliable and publicly disseminated

303 information that seven members of the commission deem sufficient

304 to indicate a breach of the public trust, except that commission

305 staff may not undertake a formal investigation other than the

306 collection of publicly disseminated information before a

307| determination of sufficiency by the commission; or

308 (c) Upon receipt of a written referral of a possible

309| wviolation of this part or other possible breach of the public

310 trust from the Governor, the Chief Financial Officer, a state

311 attorney, the executive director of the Department of Law

312 Enforcement, or the statewide prosecutor, which seven members of

313 the commission deem sufficient to indicate a breach of the

314| public trust.
315

316/ Within 5 days after the commission receives ¥reeeipt—of a

317 complaint or after the commission determines that the

318 information or referral received is sufficient kby—the

319| eemmissien, a copy shall be transmitted to the alleged violator.
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(2) (a) The complaint and records relating to the complaint

or to any preliminary investigation or the commission’s

determination regarding the information or the referral, as

provided in this section, held by the commission or its agents,

by a Commission on Ethics and Public Trust established by any
county defined in s. 125.011(1) or by any municipality defined
in s. 165.031, or by any county or municipality that has
established a local investigatory process to enforce more
stringent standards of conduct and disclosure requirements as
provided in s. 112.326 are confidential and exempt from £he
preovistens—ef s. 119.07(1) and s. 24(a), Art. I of the State
Constitution.

(b) Any proceeding conducted by the commission, a
Commission on Ethics and Public Trust, or a county or
municipality that has established such local investigatory

process, pursuant to a complaint, information, or referral as

provided in this section, or a preliminary investigation, is

exempt from the provisions of s. 286.011, s. 24(b), Art. I of
the State Constitution, and s. 120.525.

(c)1. The exemptions in paragraphs (a) and (b) apply until
the complaint is dismissed as legally insufficient, until the
alleged violator requests in writing that such records and

proceedings be made public, until the commission determines that

it will not investigate the complaint or referral, or until the

commission, a Commission on Ethics and Public Trust, or a county
or municipality that has established such local investigatory
process determines, based on such investigation, whether
probable cause exists to believe that a violation has occurred.
2. Fareo—evenrt—shalt A complaint under this part against a
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candidate in any general, special, or primary election may not

be filed and e+ any intention of filing such a complaint may not
be disclosed on the day of any such election or within the 5

days immediately preceding the date of the election.

3. The confidentiality requirements of this section do not

prohibit the commission or its staff from sharing investigative

information with criminal investigative agencies.

(d) This subsection is subject to the Open Government
Sunset Review Act in accordance with s. 119.15 and shall stand
repealed on October 2, 2016 2645, unless reviewed and saved from
repeal through reenactment by the Legislature.

(3) A preliminary investigation shall be undertaken by the

commission of each legally sufficient complaint, information, or

referral over which the commission has jurisdiction to determine
whether there is probable cause to believe that a violation has
occurred. If, upon completion of the preliminary investigation,
the commission finds no probable cause to believe that this part
has been violated or that any other breach of the public trust
has been committed, the commission shall dismiss the complaint

or proceeding with the issuance of a public report to the

complainant and the alleged violator, stating with particularity
its reasons for dismissal ef—the—eemptaint. At that time, the

complaint, the proceeding, and all materials relating to the

complaint and proceeding shkhatt become a matter of public record.

If the commission finds from the preliminary investigation
probable cause to believe that this part has been violated or
that any other breach of the public trust has been committed, it
shall so notify the complainant and the alleged violator in

writing. The Sweh notification and all documents made or
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received in the disposition of the complaint or proceeding shall

then become public records. Upon request submitted to the
commission in writing, any person who the commission finds
probable cause to believe has violated any provision of this
part or has committed any other breach of the public trust shall
be entitled to a public hearing. Such person shall be deemed to
have waived the right to a public hearing if the request is not
received within 14 days following the mailing of the probable
cause notification required by this subsection. However, the
commission may on its own motion, require a public hearing, may
conduct such further investigation as it deems necessary, and
may enter into such stipulations and settlements as it finds to
be just and in the best interest of the state. The commission is
without jurisdiction to, and no respondent may voluntarily or
involuntarily, enter into a stipulation or settlement which
imposes any penalty, including, but not limited to, a sanction
or admonition or any other penalty contained in s. 112.317.
Penalties shall be imposed only by the appropriate disciplinary
authority as designated in this section.

(4) If, in cases pertaining to members of the Legislature,
upon completion of a full and final investigation by the
commission, the commission finds that there has been a violation
of this part or of any provision of s. 8, Art. II of the State
Constitution, the commission shall forward a copy of the

complaint, information, or referral and its findings by

certified mail to the President of the Senate or the Speaker of
the House of Representatives, whichever is applicable, who shall
refer the matter eemptaint to the appropriate committee for

investigation and action which shall be governed by the rules of
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its respective house. It is shaid+—Pbe the duty of the committee
to report its final action upon the matter eemptaint to the
commission within 90 days of the date of transmittal to the
respective house. Upon request of the committee, the commission
shall submit a recommendation as to what penalty, if any, should
be imposed. In the case of a member of the Legislature, the
house in which the member serves shall have the power to invoke
the penalty provisions of this part.

(5) If, in cases pertaining—to—ecomptaints against
impeachable officers, upon completion of a full and final
investigation by the commission, the commission finds that there
has been a violation of this part or of any provision of s. 8,
Art. II of the State Constitution, and the commission finds that
the violation may constitute grounds for impeachment, the

commission shall forward a copy of the complaint, information,

or referral and its findings by certified mail to the Speaker of

the House of Representatives, who shall refer the matter
comptaint Lo the appropriate committee for investigation and
action which shall be governed by the rules of the House of
Representatives. It is shadtdt—Pe the duty of the committee to
report its final action upon the matter eemptaiwnt to the
commission within 90 days of the date of transmittal.

(6) If the commission finds that there has been a violation
of this part or of any provision of s. 8, Art. II of the State
Constitution by an impeachable officer other than the Governor,
and the commission recommends public censure and reprimand,
forfeiture of a portion of the officer’s salary, a civil
penalty, or restitution, the commission shall report its

findings and recommendation of disciplinary action to the
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Governor, who shall have the power to invoke the penalty
provisions of this part.

(7) If the commission finds that there has been a violation
of this part or of any provision of s. 8, Art. II of the State
Constitution by the Governor, and the commission recommends
public censure and reprimand, forfeiture of a portion of the
Governor’s salary, a civil penalty, or restitution, the
commission shall report its findings and recommendation of
disciplinary action to the Attorney General, who shall have the
power to invoke the penalty provisions of this part.

(8) If, in cases pertaining—teo—eomptaints other than
comptaiats against impeachable officers or members of the
Legislature, upon completion of a full and final investigation
by the commission, the commission finds that there has been a
violation of this part or of s. 8, Art. II of the State
Constitution, it shall be the duty of the commission to report
its findings and recommend appropriate action to the proper
disciplinary official or body as follows, and such official or
body shall have the power to invoke the penalty provisions of
this part, including the power to order the appropriate
elections official to remove a candidate from the ballot for a
violation of s. 112.3145 or s. 8(a) and (i), Art. II of the
State Constitution:

(a) The President of the Senate and the Speaker of the
House of Representatives, jointly, in any case concerning the
Public Counsel, members of the Public Service Commission,
members of the Public Service Commission Nominating Council, the
Auditor General, the director of the Office of Program Policy

Analysis and Government Accountability, or members of the
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Legislative Committee on Intergovernmental Relations.

(b) The Supreme Court, in any case concerning an employee
of the judicial branch.

(c) The President of the Senate, in any case concerning an
employee of the Senate; the Speaker of the House of
Representatives, in any case concerning an employee of the House
of Representatives; or the President and the Speaker, jointly,
in any case concerning an employee of a committee of the
Legislature whose members are appointed solely by the President
and the Speaker or in any case concerning an employee of the
Public Counsel, Public Service Commission, Auditor General,
Office of Program Policy Analysis and Government Accountability,
or Legislative Committee on Intergovernmental Relations.

(d) Except as otherwise provided by this part, the
Governor, in the case of any other public officer, public
employee, former public officer or public employee, candidate or
former candidate, or person who is not a public officer or
employee, other than lobbyists and lobbying firms under s.
112.3215 for violations of s. 112.3215.

(e) The President of the Senate or the Speaker of the House
of Representatives, whichever is applicable, in any case
concerning a former member of the Legislature who has violated a
provision applicable to former members or whose violation
occurred while a member of the Legislature.

(9) In addition to reporting its findings to the proper
disciplinary body or official, the commission shall report these
findings to the state attorney or any other appropriate official
or agency having authority to initiate prosecution when

violation of criminal law is indicated.
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494 (10) Notwithstanding the foregoing procedures of this
495 section, a sworn complaint against any member or employee of the
496 Commission on Ethics for violation of this part or of s. 8, Art.
497 IT of the State Constitution shall be filed with the President
498 of the Senate and the Speaker of the House of Representatives.
499| Each presiding officer shall, after determining that there are
500 sufficient grounds for review, appoint three members of their
501 respective bodies to a special Jjoint committee who shall
502 investigate the complaint. The members shall elect a chair from
503 among their number. If the special joint committee finds
504 insufficient evidence to establish probable cause to believe a
505 violation of this part or of s. 8, Art. II of the State
506 Constitution has occurred, it shall dismiss the complaint. If,
507 upon completion of its preliminary investigation, the committee
508 finds sufficient evidence to establish probable cause to believe
509 a violation has occurred, the chair thereof shall transmit such
510 findings to the Governor who shall convene a meeting of the
511 Governor, the President of the Senate, the Speaker of the House
512 of Representatives, and the Chief Justice of the Supreme Court
513 to take such final action on the complaint as they shall deem
514 appropriate, consistent with the penalty provisions of this
515| part. Upon request of a majority of the Governor, the President
516 of the Senate, the Speaker of the House of Representatives, and
517 the Chief Justice of the Supreme Court, the special joint
518 committee shall submit a recommendation as to what penalty, 1if
519| any, should be imposed.
520 (11) Notwithstanding the provisions of subsections (1)-(8),
521 the commission may, at its discretion, dismiss any complaint,

522 information, or referral at any stage of disposition should it
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determine that the public interest would not be served by
proceeding further, in which case the commission shall issue a
public report stating with particularity its reasons for the
dismissal.

Section 6. This act shall take effect July 1, 2011.
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