FINAL BILL ANALYSIS

BILL #: CS/HB 913 FINAL HOUSE FLOOR ACTION:
92Y’s 24 N'’s

SPONSOR: Rep. Horner GOVERNOR'’S ACTION: Vetoed

COMPANION BILLS: CS/SB 994

SUMMARY ANALYSIS

CS/HB 913 passed the House on April 28, 2011, and subsequently passed the Senate on May 3, 2011.
The bill was vetoed by the Governor on June 24, 2011.

The bill creates a public record exemption for proprietary confidential business information held by a
public airport. The exemption expires when the confidential and exempt information is otherwise
publicly available or is no longer treated by the proprietor as proprietary confidential business
information.

The bill also creates a public record exemption for trade secrets held by a public airport.

The bill creates a public record exemption for a proposal or counterproposal exchanged between a
public airport and a hongovernmental entity relating to the sale, use, development, or lease of airport
facilities. The public record exemption expires upon approval by the governing body of a public airport.
If a proposal or counterproposal is not submitted to the governing body for approval, then the public
record exemption for the proposal or counterproposal expires 90 days after the cessation of
negotiations between the public airport and the nongovernmental entity.

The bill provides for repeal of the exemptions on October 2, 2016, unless reviewed and saved from
repeal by the Legislature. It also provides a statement of public necessity as required by the State
Constitution. Finally, it provides definitions for the terms airport facilities, governing body, proprietor,
proprietary confidential business information, public airport, and trade secrets.

The bill does not appear to have a fiscal impact on state or local governments.

The bill provides an effective date of July 1, 2011.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.



I. SUBSTANTIVE INFORMATION
A. EFFECT OF CHANGES:

Background

Public Records Law

Article I, s. 24(a) of the State Constitution sets forth the state’s public policy regarding access to
government records. The section guarantees every person a right to inspect or copy any public
record of the legislative, executive, and judicial branches of government. The Legislature,
however, may provide by general law for the exemption of records from the requirements of
Article 1, s. 24(a) of the State Constitution. The general law must state with specificity the public
necessity justifying the exemption (public necessity statement) and must be no broader than
necessary to accomplish its purpose.*

Public policy regarding access to government records is addressed further in the Florida
Statutes. Section 119.07(1), F.S., guarantees every person a right to inspect and copy any
state, county, or municipal record. Furthermore, the Open Government Sunset Review Act?
provides that a public record or public meeting exemption may be created or maintained only if
it serves an identifiable public purpose. In addition, it may be no broader than is necessary to
meet one of the following purposes:

o Allows the state or its political subdivisions to effectively and efficiently administer a
governmental program, which administration would be significantly impaired without the
exemption.

¢ Protects sensitive personal information that, if released, would be defamatory or would
jeopardize an individual’s safety; however, only the identity of an individual may be
exempted under this provision.

e Protects trade or business secrets.

Proprietary Confidential Business Information

Current law provides several public record exemptions for proprietary confidential business
information.®> However, it does not provide a public record exemption for proprietary confidential
business information held by a public airport.

Effect of Proposed Changes

The bill creates a public record exemption for proprietary confidential business information held
by a public airport. The exemption expires when the confidential and exempt* information is

! Section 24(c), Art. | of the State Constitution.

? Section 119.15, F.S.

® public record exemptions for proprietary confidential business information are provided as it relates to the following:
electric utility interlocal agreements (s. 163.01, F.S.); communications services tax (s. 202.195, F.S.); alternative investments
for state funds (s. 215.44, F.S.); economic development agencies (s. 288.075, F.S.); Institute for Commercialization of Public
Research and the Opportunity Fund (s. 288.9626, F.S.); telephone companies (s. 364.183, F.S.); emergency communications
number E911 system (s. 365.174, F.S.); public utilities (s. 366.093, F.S.); natural gas transmission companies (s. 368.108,
F.S.); Sunshine State One-Call of Florida, Inc. (s. 556.113, F.S.); tobacco companies (s. 569.215, F.S.); prison work program
corporation records (s. 946.517, F.S.); and H. Lee Moffitt Cancer Center and Research Institute (s. 1004.43, F.S.).

* There is a difference between records the Legislature designates as exempt from public record requirements and those the
Legislature deems confidential and exempt. A record classified as exempt from public disclosure may be disclosed under
certain circumstances. (See WFTV, Inc. v. The School Board of Seminole, 874 So.2d 48, 53 (Fla. 5th DCA 2004), review
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otherwise publicly available or is no longer treated by the proprietor as proprietary confidential
business information.

The bill defines proprietary confidential business information to mean information that is owned

or controlled by the proprietor requesting confidentiality; that is intended to be and is treated by

the proprietor as private in that the disclosure of the information would cause harm to the

business operations of the proprietor; that has not been disclosed unless disclosed pursuant to

a statutory provision, an order of a court or administrative body, or a private agreement

providing that the information may be released to the public; and that is information concerning:
e Business plans.

Internal auditing controls and reports of internal auditors.

Reports of external auditors for privately held companies.

Client and customer lists.

Potentially patentable material.

Business transactions; however, business transaction do not include those transactions

between a proprietor and a public airport.

¢ Financial information of the proprietor.

The bill also creates a public record exemption for trade secrets, as defined in the Uniform
Trade Secrets Act,” held by a public airport.

The bill creates a public record exemption for a proposal or counterproposal exchanged
between a public airport and a nhongovernmental entity relating to the sale, use, development, or
lease of airport facilities. The public record exemption expires upon approval by the governing
body of a public airport. If a proposal or counterproposal is not submitted to the governing body
for approval, then the public record exemption for the proposal or counterproposal expires 90
days after the cessation of negotiations between the public airport and the nongovernmental
entity.

The bill provides for repeal of the exemptions on October 2, 2016, unless reviewed and saved
from repeal by the Legislature. It also provides a statement of public necessity as required by
the State Constitution.®

Finally, the bill provides definitions for the terms airport facilities, governing body, proprietor, and
public airport.

denied 892 So.2d 1015 (Fla. 2004); City of Riviera Beach v. Barfield, 642 So.2d 1135 (Fla. 4th DCA 1994); Williams v. City
of Minneola, 575 So.2d 687 (Fla. 5th DCA 1991). If the Legislature designates a record as confidential and exempt from
public disclosure, such record may not be released, by the custodian of public records, to anyone other than the persons or
entities specifically designated in the statutory exemption. (See Attorney General Opinion 85-62, August 1, 1985).

> Chapter 688, F.S., is the Uniform Trade Secrets Act. Section 688.002(4), F.S., defines “trade secret” to mean information,
including a formula, pattern, compilation, program, device, method, technique, or process that derives independent economic
value, actual or potential, from not being generally known to, and not being readily ascertainable by proper means by, other
persons who can obtain economic value from its disclosure or use; and is the subject of efforts that are reasonable under the
circumstances to maintain its secrecy.

® Section 24(c), Art. | of the State Constitution.
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Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:
1. Revenues:
None.
2. Expenditures:
None.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:
1. Revenues:
None.
2. Expenditures:
None.
C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.
D. FISCAL COMMENTS:

None.
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