O J o U b o w N

10
11
12
13

Florida Senate - 2012 COMMITTEE AMENDMENT
Bill No. SB 1890

LINIEIR 2=

LEGISLATIVE ACTION
Senate . House
Comm: RCS
02/22/2012

The Committee on Judiciary (Simmons) recommended the following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Paragraph (b) of subsection (2) and subsection
(5) of section 95.11, Florida Statutes, are amended to read:

95.11 Limitations other than for the recovery of real
property.—Actions other than for recovery of real property shall
be commenced as follows:

(2) WITHIN FIVE YEARS.—

(b) A legal or equitable action on a contract, obligation,
or liability founded on a written instrument, except for an

action to enforce a claim against a payment bond, which shall be
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governed by the applicable provisions of ss. 255.05(10) and

713.23(1) (e), and except for an action for a deficiency

judgment, which shall be governed by paragraph (5) (h) and s.
702.06.
(5) WITHIN ONE YEAR.—

(a) An action for specific performance of a contract.

(b) An action to enforce an equitable lien arising from the
furnishing of labor, services, or material for the improvement
of real property.

(c) An action to enforce rights under the Uniform
Commercial Code—Letters of Credit, chapter 675.

(d) An action against any guaranty association and its
insured, with the period running from the date of the deadline
for filing claims in the order of liquidation.

(e) An action to enforce any claim against a payment bond
on which the principal is a contractor, subcontractor, or sub-
subcontractor as defined in s. 713.01, for private work as well
as public work, from the last furnishing of labor, services, or
materials or from the last furnishing of labor, services, or
materials by the contractor if the contractor is the principal
on a bond on the same construction project, whichever is later.

(f) Except for actions described in subsection (8), a
petition for extraordinary writ, other than a petition
challenging a criminal conviction, filed by or on behalf of a
prisoner as defined in s. 57.085.

(g) Except for actions described in subsection (8), an
action brought by or on behalf of a prisoner, as defined in s.
57.085, relating to the conditions of the prisoner’s

confinement.
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(h) An action under s. 702.06, to collect a deficiency

following the foreclosure of an owner-occupied, one-family to

four-family dwelling unit.

Section 2. The amendments to s. 95.11, Florida Statutes,

made by this act shall apply to any action commenced on or after

July 1, 2012, regardless of when the cause of action accrues,

except that any action that would not have been barred under s.

95.11(2) (b), Florida Statutes, before the changes made by this

act may be commenced no later than 5 years after the action

accrues and in no event later than July 1, 2014, and if the

action is not commenced by that date, it is barred by the

changes made by this act.

Section 3. Section 701.04, Florida Statutes, is amended to
read:
701.04 Cancellation of mortgages, liens, and judgments.—

(1) (a) If a mortgagor, a holder of an interest in property

encumbered by a mortgage, or a designee of either makes a

written request for the payoff amount of the mortgage as of a

certain date, the holder of the mortgage shall provide a written

estoppel statement executed by an officer or authorized agent of

the holder of the mortgage to the person making the request

within 15 days after the date the request was received. The

estoppel statement shall be delivered to the place, facsimile

number, or e-mail address designated in the written request. The

estoppel statement shall set Wxthin 14 days—afterreceipt—of—+the
MU S ot £ o b o o + 1 raldar £ o s oo alh 11
Wil T CTCCTTT J_C\iuco\., A\ - lllU_LL,\j().\jU_L, T IO TOOCT 1T A\ - L lllU_LL,\j().\jC [0 | & = g =
Aol ixzar + +1 morteraoray b o ] o P N RS NN S I I N = N PICEONE i S

L\ 5 P S - (a—y T T 1T L.\ju\j\JJ_ T (& tJ_LL/L Ay u\_/n_)_l_\jj.luk,\_,u 1T T WL T T CTTIT
ooy ISRy steoprel—Jdetter—settine forth:

J_\_/\iu\_/ T IT \_/n_)L.\JtJtJ\_/_L [ N PR U U NP »._)\_/L.L._Ll.l\j L

The unpaid balance of the loan secured by the mortgage,
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72 including principal, all accrued interest, and any other charges

73 properly due under or secured by the mortgage as of the date

74| specified in the request. =nd

75 2. Interest on a per-day basis for the unpaid balance for a

76| period of at least 20 days after the date specified in the

77 request.
78 3. A certification that the party providing the estoppel

79 statement is the holder of the original promissory note secured

80 thereby, or is the person or agent of the person entitled to

81 enforce the note pursuant to s. 673.3011.

82 4. A commitment to comply with paragraph (d) upon timely

83 receipt of the amounts set forth in the estoppel statement.

84 (b) The mortgagee may not charge a fee for the preparation

85 or delivery of the first two estoppel statements requested for

86 any one mortgage in any calendar month. This paragraph is not

87 intended to limit requirements of federal law.

88 (c) Subsequent owners of the property encumbered by the

89| mortgage, and creditors and lienholders taking an interest in

90 the property for a valuable consideration, and those claiming

91 by, through, and under them, may rely on the estoppel statement

92 and are entitled to the benefits of the statement.

93 (d) Whenever the amount of money due on a amy mortgages

94| Iienr—or—Judgment 1s shati—Pbe fully paid to the person or party
95 entitled to £he payment £hereef, or all obligations secured by

96 the mortgage or lien are otherwise satisfied, the mortgagee+

97 erediter;y Or assignee;—or—the attorney—of record—dn—Ethe
98| a—Fuwdgments to whom such payment has shalt—have been made

99| satisfaction has been giveny shall execute in writing an

=
[ & e vy

()

‘O th
e

100 instrument acknowledging satisfaction of the said mortgage+
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Hen—orFudgment and have the same acknowledged, or proven, and
recorded duty—entered—eoef—record in the official records beek
providedby taw—feor—suechpurpeoses in the proper county. If the

person or party executing the satisfaction is not shown as the

owner of the mortgage in the official records, the instrument

shall be supplemented by an affidavit that the person executing

the satisfaction is in physical possession of the original

promissory note secured by the mortgage or was entitled to

enforce the note pursuant to s. 673.3011. If the person was

entitled only to enforce the note, but was not in possession of

the note, the person shall provide in the affidavit the specific

factual basis for such authority.

(e) If the written request for the payoff amount for the

mortgage as of a certain date is not from the mortgagor or the

designee of the mortgagor, the request must include a copy of

the instrument or instruments showing the requestor’s ownership

interest in the property. The mortgageholder, in response to the

request, 1s not required to itemize the unpaid balance of the

loan secured by the mortgage.

(2) (a) Within 60 days after of the date of receipt of the

full payment of the mortgage in accord with the estoppel

statement—+i+en;—er—Fudgmernt, the person required to acknowledge

satisfaction of the mortgage—3++en at shall send or

~
q
s

al]
q

cause to be sent the recorded satisfaetion to the maker of the

[0)]

promissory note, or such other person as may be designated in

writing by the payor at or after the final payment, a certified

copy of the recorded satisfaction. The person shall also send to

the payor of a mortgage note:

1. The original promissory note, marked “paid in full”; or
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2. An affidavit stating that the note was lost, destroyed,
or stolen, together with exhibits in compliance with s. 702.015
and evidence of adequate protections as provided in s. 702.11.

(b) If the documents required by this subsection are not

delivered within 60 days, the party who received payment on the

note or mortgage shall pay to the maker of the promissory note

or its designee a fee in the amount of $100 per day for each day

The

beyond 60 days that the documents have not been delivered.

aggregate fees under this paragraph may not exceed $5,000.

51.011 may be

(3) A summary procedure pursuant to s.

brought to compel compliance with the requirements of this

section, and the prevailing party shall recover reasonable

attorney fees and costs. The court may limit recovery of

attorney fees and costs if an unreasonable number of requests

for estoppel statements have been made persen—whehasmade—+the

Tr +1h o PRy e o, I P S £ +1
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(4) 42>y Whenever a writ of execution has been issued,

docketed, and indexed with a sheriff and the judgment upon which

it was issued has been fully paid, it shall be the
responsibility of the party receiving payment to request, in
writing, addressed to the sheriff, return of the writ of
execution as fully satisfied.

Section 4. Section 701.045, Florida Statutes, is created to
read:

701.045 Cancellation of liens and judgments.—

(1) If the amount of money due on any lien, other than a

mortgage, or any judgment is fully paid to the party entitled to
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such payment or to the creditor or assignee, the party, the

creditor, or the assignee to whom such payment has been made

shall execute in writing an instrument acknowledging

satisfaction of the lien or judgment, have the instrument

acknowledged or proven, and have the instrument duly entered of

record in the official records in the appropriate county. Within

60 days after the date of receipt of the full payment of the

lien or judgment, the party required to acknowledge satisfaction

of the lien or judgment shall send or cause to be sent the

recorded satisfaction instrument to the party who has made the

full payment. In the case of a civil action arising out of this

section, the prevailing party is entitled to attorney fees and

costs.

(2) If a writ of execution has been issued, docketed, and

indexed with a sheriff and the judgment upon which it was issued

has been fully paid, the party receiving payment must request,

in writing and addressed to the sheriff, return of the writ of

execution as fully satisfied.

(3) The party receiving full payment of any judgment shall

also comply with s. 55.206, as appropriate.

Section 5. Section 702.015, Florida Statutes, is created to
read:

702.015 Elements of complaint; lost, destroyed, or stolen

note affidavit.—

(1) A complaint that seeks to foreclose a mortgage or other

lien on residential real property, including individual units of

condominiums and cooperatives, designed principally for

occupation by from one to four families, but not including an

interest in a timeshare property, which secures a promissory
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189 (a) Contain affirmative allegations expressly made by the

188 note must:

190| plaintiff at the time the proceeding is commenced that the

191| plaintiff is the holder of the original note secured by the

192 mortgage; oOr

193 (b) Allege with specificity the factual basis by which the

194| plaintiff is a person entitled to enforce the note under s.
195 673.3011.
196 (2) If a party has been delegated the authority to

197 institute a mortgage foreclosure action on behalf of the holder

198 of the note, the complaint shall describe the authority of the

199| plaintiff and identify, with specificity, the document that
200 grants the plaintiff the authority to act on behalf of the

201 holder of the note. This subsection is intended to require

202 initial disclosure of status and pertinent facts and not to

203| modify law regarding standing or real parties in interest.

204 (3) If the plaintiff is in physical possession of the

205 original promissory note, the plaintiff must file with the

206 court, contemporaneously with and as a condition precedent to

207 the filing of the complaint for foreclosure, certification,

208 under penalty of perjury, that the plaintiff is in physical

209| possession of the original promissory note. The certification

210| must set forth the physical location of the note, the name and

211 title of the individual giving the certification, the name of

212 the person who personally verified such physical possession, and

213 the time and date on which the possession was verified. Correct

214 copies of the note and all allonges to the note must be attached

215 to the certification. The original note and the allonges must be

216 filed with the court before the entry of any judgment of
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foreclosure or judgment on the note.

(4) If the plaintiff seeks to enforce a lost, destroyed, or

stolen instrument, an affidavit executed under penalty of

perjury must be attached to the complaint. The affidavit must:

(a) Detail a clear chain of all assignments for the

promissory note that is the subject of the action.

(b) Set forth facts showing that the plaintiff is entitled

to enforce a lost, destroyed, or stolen instrument pursuant to
s. 673.3091.

(c) Include as exhibits to the affidavit such copies of the

note and the allonges to the note, assignments of mortgage,

audit reports showing physical receipt of the original note, or

other evidence of the acquisition, ownership, and possession of

the note as may be available to the plaintiff.

Section 6. Section 702.036, Florida Statutes, is created to
read:

702.036 Finality of mortgage foreclosure judgment.—

(1) (a) In an action or proceeding in which a party seeks to

set aside, invalidate, or challenge the wvalidity of a final

judgment of foreclosure of a mortgage or to establish or

reestablish a lien or encumbrance on the property in abrogation

of the final judgment of foreclosure of a mortgage, the court

shall treat such request solely as a claim for monetary damages

and may not grant relief that adversely affects the quality or

character of the title to the property if:

1. A final judgment of foreclosure of a mortgage has been

entered as to a property;

2. All applicable appeals periods have run as to the final

judgment of foreclosure of a mortgage and an appeal has not been
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filed or, if an appeal has been filed, it has been finally

resolved;

3. The property has been acquired for value by a person not

affiliated with the foreclosing lender or the foreclosed owner,

at a time in which no lis pendens regarding the suit to set

aside, invalidate, or challenge the foreclosure appears in the

official records of the county where the property is located;

and

4. The party seeking relief from the final judgment of

foreclosure of a mortgage has been properly served in the

foreclosure lawsuit as provided in chapter 48 or chapter 49.

(b) This subsection does not limit the right to pursue any

other relief to which a person may be entitled, including, but

not limited to, compensatory damages, punitive damages,

statutory damages, consequential damages, injunctive relief, or

fees and costs, and which does not adversely affect the

ownership of the title to the property as vested in the

unaffiliated purchaser for wvalue.

(2) For purposes of this section, the following, without

limitation, shall be considered persons affiliated with the

foreclosing lender:

(a) The foreclosing lender or any loan servicer for the

loan being foreclosed;

(b) Any past or present owner or holder of the loan being

foreclosed;

(c) Any maintenance company, holding company, foreclosure

services company, or law firm under contract to any entity

listed in paragraph (a), paragraph (b), or this paragraph, with

regard to the loan being foreclosed; or
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(d) Any parent entity, subsidiary, or other person that

directly, or indirectly through one or more intermediaries,

controls or is controlled by, or is under common control with,

any entity listed in paragraph (a), paragraph (b), or paragraph
(c) .

(3) After foreclosure of a mortgage based upon the

enforcement of a lost, destroyed, or stolen note, a person who

is not a party to the underlying foreclosure action but who

claims to be the actual holder of the promissory note secured by

the foreclosed mortgage does not have a claim against the

foreclosed property after it has been conveyed for valuable

consideration to a person not affiliated with the foreclosing

lender or the foreclosed owner. This section does not preclude

the actual holder of the note from pursuing recovery from any

adequate protection given under s. 673.3091 by the person who

enforced the note or from the party who wrongfully claimed to be

the owner or holder of the promissory note or the maker of the

note or from any other person against whom the actual holder of

the note may have a claim relating to the note.

Section 7. Section 702.06, Florida Statutes, is amended to
read:

702.06 Deficiency decree; eemmeon—taw suit to recover
deficiency.—

(1) In an action ald—suits for the foreclosure of a

mortgage, mertgages—heretofore—orhereafter egted the entry
of a deficiency decree for any portion of a deficiency, should

one exist, must shatdt be commenced within 1 year after the sale

date of the mortgaged property pursuant to a court foreclosure

sale or short sale. If not commenced within 1 year after sale,
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any attempt to collect a deficiency judgment shall be barred.

The amount of the deficiency judgment may not exceed the

difference between the judgment amount or, in the case of a

short sale, the outstanding debt, and the fair market value of

the property on the date of sale. theseoundFudieial diseretion

of—+the—ecourt—but The complainant shall also have the right to

sue at common law to recover such deficiency, unless the court

in the foreclosure action has granted or denied a claim for a

deficilency judgment providedrno——suitatlaow—te—recover—such

Brarahacanyr +h o £ o+ L] ISEERLS o] A ] o 1o exproant Al
PorCiiaosCTr e TrCoOTr oo Tt OoTrCCTrosSurC—SarC ot aorso—T o gTrarcCt =
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(2) (a) With respect to an owner-occupied, one-family to

four-family dwelling unit, the party to whom a deficiency is

owing may move for the entry of a deficiency judgment in the

foreclosure action or file a separate action for collection of

the deficiency. The separate action must be filed within 1 year

after the property has vested in the foreclosing lender or other

purchaser at the foreclosure sale.

(b) If a deficiency is not pursued within the time period

specified in this subsection, the vesting of the property or

proceeds of the sale, regardless of the amount, shall be deemed

to be in full satisfaction of the judgment debt and a right to

recover any deficiency in any subsequent action or proceeding is

extinguished.

(c) This subsection does not restrict the authority of the

court to determine the entitlement to any assets held by any
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receiver or any assignee of the rents and profits of the

property.

Section 8. Section 702.10, Florida Statutes, 1is amended to
read:

702.10 Order to show cause; entry of final judgment of

foreclosure; payment during foreclosure.—

(1) A lienholder After aecomplaint—in o feoreelosure
proceeding has beenfited;—the mortgagee may request an order to

show cause for the entry of final judgment in a foreclosure

action. For purposes of this section, the term “lienholder”

includes the plaintiff and a defendant to the action who holds a

lien encumbering the property or a defendant who, by virtue of

its status as a condominium association, cooperative

association, or homeowners’ association, may file a lien against

the real property subject to foreclosure. Upon filing, ame the

court shall immediately review the request and the court file in

chambers and without a hearing eempiaint. If, upon examination
of the court file eemptaint, the court finds that the complaint

is verified, complies with s. 702.015, and alleges a cause of

action to foreclose on real property, the court shall promptly

issue an order directed to the other parties named in the action

defendarnt to show cause why a final judgment of foreclosure
should not be entered.

(a) The order shall:

1. Set the date and time for a hearing on the order to show
cause. Hewewery The date for the hearing may not be set sooner
than 20 days after the service of the order. When—serviece—is

g sz
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362| must be held within 90 66 days after the date of service.

363 Failure to hold the hearing within such time does not affect the
364| wvalidity of the order to show cause or the jurisdiction of the
365 court to issue subsequent orders.

366 2. Direct the time within which service of the order to

367 show cause and the complaint must be made upon the defendant.
368 3. State that the filing of defenses by a motion,

369| responsive pleading, affidavits, or other papers er—by—a

370 verified or sworp answerat—o¥ before the hearing to show cause
371| may constitute eemstitutes cause for the court not to enter £he
372| attaehed final judgment.

373 4. State that a +he defendant has the right to file

374 affidavits or other papers before at the time of the hearing to
375 show cause and may appear personally or by way of an attorney at
376| the hearing.

377 5. State that, if a #he defendant files defenses by a

378| motion, a verified or sworn answer, affidavits, or other papers

379 or appears personally or by way of an attorney at the time of

380 the hearing, the hearing time will may be used to hear and

381 consider the defendant’s motion, answer, affidavits, other

382| papers, and other evidence and argument as may be presented by

383 the defendant or the defendant’s attorney. The order shall also

384 state that the court may enter an order of final judgment of

385 foreclosure, which must be based on clear and convincing

386| evidence and the arguments presented. If such an order is

387 entered, the court shall enter a final judgment of foreclosure

388 ordering the clerk of the court to conduct a foreclosure sale.

389 6. State that, if a +he defendant fails to appear at the

390l hearing to show cause or fails to file defenses by a motion or
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by a verified or sworn answer or files an answer not contesting
the foreclosure, such £he defendant may be considered to have
waived the right to a hearing, and in such case, the court may

enter a default against such defendant and, if appropriate, a

final judgment of foreclosure ordering the clerk of the court to
conduct a foreclosure sale.

7. State that if the mortgage provides for reasonable

attorney attoermeyls fees and the requested attorney akttermey’s
fees do not exceed 3 percent of the principal amount owed at the

time of filing the complaint, it is unnecessary for the court to

hold a hearing or adjudge the requested attorney attormeyls fees
to be reasonable.

8. Attach the form of the proposed final judgment of

foreclosure which the movant requests the court to widtt enters

2 £ + 1 daof Aanrnt o7~ o~
o g CITCT A\ 5 g L =

=
TITC wWwaoLvco CIIrCc— T TYIiTC

2} o—be—heard at the hearing on

A=

the order to show cause. The form may contain blanks for the

court to enter the amounts due.

9. Require the party seeking final judgment mertgagee to

serve a copy of the order to show cause on the other parties £he

mortgager in the following manner:

a. If a party £hemeortgager has been served with the
complaint and original process, or the other party is the

plaintiff in the action, service of the order to show cause on

that party erder may be made in the manner provided in the
Florida Rules of Civil Procedure.
b. If a defendant themoertgager has not been served with

the complaint and original process, the order to show cause,

together with the summons and a copy of the complaint, shall be

served on the party mertgager in the same manner as provided by
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law for original process.

Any final judgment of foreclosure entered under this subsection
is for in rem relief only. Nethimg—3Frn This subsection does not
shkatt preclude the entry of a deficiency judgment where

otherwise allowed by law. It is the intent of the Legislature

that this alternative procedure may run simultaneously with

other court procedures.

(b) The right to be heard at the hearing to show cause is
waived if a he defendant, after being served as provided by law
with an order to show cause, engages in conduct that clearly
shows that the defendant has relinguished the right to be heard
on that order. The defendant’s failure to file defenses by a

motion or by a sworn or verified answer, affidavits, or other

papers or to appear personally or by way of an attorney at the

hearing duly scheduled on the order to show cause presumptively
constitutes conduct that clearly shows that the defendant has
relinquished the right to be heard. If a defendant files
defenses by a motion, exr—by a verified or sworn answer,

affidavits, or other papers at or before the hearing, such

action may constitute eemstituytes cause and may preclude
preetudes the entry of a final judgment at the hearing to show

cause.
(c) In a mortgage foreclosure proceeding, when a final

defautt judgment of foreclosure has been entered against the

mortgagor and the note or mortgage provides for the award of
reasonable attorney attormeyls fees, it is unnecessary for the
court to hold a hearing or adjudge the requested attorney

atterreyls fees to be reasonable if the fees do not exceed 3

Page 16 of 28
2/17/2012 4:12:57 PM 590-02937C-12




449
450
451
452
453
454
455
456
457
458
459
460
461
462
463
464
465
466
467
468
469
470
471
472
473
474
475
476
477

Florida Senate - 2012 COMMITTEE AMENDMENT
Bill No. SB 1890

LINIEIR 2=

percent of the principal amount owed on the note or mortgage at
the time of filing, even if the note or mortgage does not
specify the percentage of the original amount that would be paid
as liquidated damages.

(d) If the court finds that all defendants have £he
defendant—has waived the right to be heard as provided in

paragraph (b), the court shall promptly enter a final judgment

of foreclosure without the need for further hearing if the

plaintiff has shown entitlement to a final judgment. If the

court finds that a ke defendant has not waived the right to be
heard on the order to show cause, the court shall +hen determine
whether there is cause not to enter a final judgment of

foreclosure. If the court determines, based upon clear and

convincing evidence and the arguments presented, to support

entry of a final judgment of foreclosure, the court shall enter

a final judgment of foreclosure ordering the clerk of the court

to conduct a foreclosure sale finds—that+the defendanthasnoet
alh g N + 1 o1t ah~11 Sromets 1 sz PN I NE S N T P2 o £
O LI WIT \/LALAQC, T AN W g Sy w [0 W Iy & R g iy tJ_L\JllltJL__L_Y P B R WP e (&N Juu\jlllclll— A\

foreetosure. If the time allotted for the hearing is

insufficient, the court may announce at the hearing a date and

time for the continued hearing. Only the parties who appear,

individually or through an attorney, at the initial hearing must

be notifed of the date and time of the continued hearing.

(2) This subsection does not apply to foreclosure of an

owner-occupied residence. As part of any other Fa—an action for

foreclosure, and in addition to any other relief that the court

may award ether—thanresidentialreal—estate, the plaintiff #£he

meortgagee may request that the court enter an order directing

the mortgagor defendant to show cause why an order to make
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payments during the pendency of the foreclosure proceedings or
an order to vacate the premises should not be entered.

(a) The order shall:

1. Set the date and time for hearing on the order to show
cause. However, the date for the hearing may shad* not be set
sooner than 20 days after the service of the order. If Where
service 1s obtained by publication, the date for the hearing may
shatd+ not be set sooner than 30 days after the first
publication.

2. Direct the time within which service of the order to
show cause and the complaint shall be made upon each €he
defendant.

3. State that a +he defendant has the right to file
affidavits or other papers at the time of the hearing and may
appear personally or by way of an attorney at the hearing.

4. State that, if a ke defendant fails to appear at the
hearing to show cause and fails to file defenses by a motion or
by a verified or sworn answer, the defendant is may—be deemed to
have waived the right to a hearing and in such case the court
may enter an order to make payment or vacate the premises.

5. Require the movant mertgagee to serve a copy of the
order to show cause on the defendant mertgager in the following
manner:

a. If a defendant the—mortgager has been served with the

complaint and original process, service of the order may be made

in the manner provided in the Florida Rules of Civil Procedure.
b. If a defendant themortgager has not been served with

the complaint and original process, the order to show cause,

together with the summons and a copy of the complaint, shall be
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507 served on the defendant mertgager in the same manner as provided
508| by law for original process.

509 (b) The right of a defendant to be heard at the hearing to

510 show cause is waived if the defendant, after being served as

511| provided by law with an order to show cause, engages in conduct
512 that clearly shows that the defendant has relinquished the right
513| to be heard on that order. A The defendant’s failure to file

514| defenses by a motion or by a sworn or verified answer or to

515 appear at the hearing duly scheduled on the order to show cause
516| presumptively constitutes conduct that clearly shows that the
517| defendant has relinquished the right to be heard.

518 (c) If the court finds that a £he defendant has waived the
519 right to be heard as provided in paragraph (b), the court may
520| promptly enter an order requiring payment in the amount provided
521 in paragraph (f) or an order to vacate.

522 (d) If the court finds that the mortgagor has not waived
523| the right to be heard on the order to show cause, the court

524 shall, at the hearing on the order to show cause, consider the
525 affidavits and other showings made by the parties appearing and
526| make a determination of the probable validity of the underlying
527 claim alleged against the mortgagor and the mortgagor’s

528| defenses. If the court determines that the plaintiff mertgagee
529| 1is likely to prevail in the foreclosure action, the court shall
530 enter an order requiring the mortgagor to make the payment

531| described in paragraph (e) to the plaintiff mertgagee and

532| provide for a remedy as described in paragraph (f). However, the
533 order shall be stayed pending final adjudication of the claims

534 of the parties if the mortgagor files with the court a written

535| undertaking executed by a surety approved by the court in an
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amount equal to the unpaid balance of the lien being foreclosed
themortgage—on—the proeperty, including all principal, interest,
unpaid taxes, and insurance premiums paid by the plaintiff ke
mortgagee.

(e) If Ia—the—event the court enters an order requiring the

mortgagor to make payments to the plaintiff mertgagee, payments
shall be payable at such intervals and in such amounts provided
for in the mortgage instrument before acceleration or maturity.
The obligation to make payments pursuant to any order entered
under this subsection shall commence from the date of the motion

filed under this section hkhereunder. The order shall be served

upon the mortgagor no later than 20 days before the date
specified for the first payment. The order may permit, but may
shatd not require, the plaintiff mertgagee to take all
appropriate steps to secure the premises during the pendency of

the foreclosure action.

(f) If Fa—*the—event the court enters an order requiring

payments, the order shall also provide that the plaintiff is
mortgagee—shatt—be entitled to possession of the premises upon

the failure of the mortgagor to make the payment required in the

order unless at the hearing on the order to show cause the court
finds good cause to order some other method of enforcement of
its order.

(g) All amounts paid pursuant to this section shall be
credited against the mortgage obligation in accordance with the

terms of the loan documents;;—previded; however, that—any

payments made under this section do shaid not constitute a cure
of any default or a waiver or any other defense to the mortgage

foreclosure action.
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565 (h) Upon the filing of an affidavit with the clerk that the
566| premises have not been vacated pursuant to the court order, the
567 clerk shall issue to the sheriff a writ for possession which

568 shall be governed by the provisions of s. 83.62.

569 (i) For purposes of this subsection, there is a rebuttable

570| presumption that a residential property for which a homestead

571 exemption for taxation was granted according to the certified

572 rolls of the latest assessment by the county property appraiser,

573| before the filing of the foreclosure action, is an owner-

574 occupied residential property.

575 (3) The Supreme Court is requested to amend the Florida

576| Rules of Civil Procedure to provide for expedited foreclosure

577| proceedings in conformity with this section. The Supreme Court

578 is requested to develop and publish forms for use under this

579 section.

580 Section 9. Section 702.11, Florida Statutes, is created to
581 read:
582 702.11 Adequate protections for lost, destroyed, or stolen

583 notes in mortgage foreclosure.—

584 (1) In connection with a mortgage foreclosure, the court

585| may find any of the following as reasonable means of providing

586 adequate protection under s. 673.3019:

587 (a) A written indemnification agreement by a person

588 reasonably believed sufficiently solvent to honor such an

589| obligation;

590 (b) A surety bond;
591 (c) A letter of credit issued by a financial institution;
592 (d) A deposit of cash collateral with the clerk of the

593 court; or
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594 (e) Such other security as the court may deem appropriate

595 under the circumstances.

596

597| Any security given shall be on terms and in amounts set by the

598 court, for a time period through the running of the statute of

599 limitations for enforcement of the underlying note, and

600 conditioned to indemnify and hold harmless the maker of the note

601 against any loss or damage, including principal, interest, and

602 attorney fees and costs, which might occur by reason of a claim

603| by another person to enforce the note.

604 (2) Any person who wrongly claimed to be the holder of or,

605| pursuant to s. 673.3011, wrongly claimed to be entitled to

606 enforce a lost, stolen, or destroyed note and caused the

607| mortgage secured by the note to be foreclosed is liable to the

608 actual holder of the note for actual damages suffered, together

609| with attorney fees and costs of the actual holder of the note in

610| enforcing rights under this section. The extent of the liability

611 is not limited to any adequate protections given under s.

612 673.3091. In addition, the actual holder of the note may pursue

613 recovery directly against any adequate protections given.

614 (a) The actual holder of the note is not required to pursue

615| recovery against the maker of the note or any guarantor of the

616| note as a condition precedent to pursuing remedies under this

617 section.

618 (b) This section does not limit or restrict the ability of

619| the actual holder of the note to pursue any other claims or

620 remedies it may have against the maker, the person who wrongly

621 claimed to be the holder, or any person who facilitated or

622| participated in the claim to the note or enforcement of the
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note.

Section 10. Section 702.13, Florida Statutes, is created to
read:

702.13 Expedited foreclosure of abandoned residential real
property.—

(1) As used in this section, the term “abandoned

residential real property” means residential real property that

is deemed abandoned upon a showing that:

(a) A duly licensed process server unaffiliated with the

owner or servicer of any mortgage on the residential real

property or with the attorney or law firm representing such

owner or servicer has made at least three attempts to locate an

occupant of the residential real property. The attempts must

have been made at least 72 hours apart, and at least one each of

such attempts must have been made before 12 p.m., between 12

p.m. and 6 p.m., and between 6 p.m. and 10 p.m. Each attempt

must include physically knocking or ringing at the door of the

residential real property and such other efforts as are normally

sufficient to obtain a response from an occupant.

(b) Two or more of the following conditions exist:

1. Windows or entrances to the premises are boarded up or

closed off or multiple window panes are broken and unrepaired.

2. Doors to the premises are smashed through, broken off,

unhinged, or continuously unlocked.

3. Rubbish, trash, or debris has accumulated on the

mortgaged premises.

4. The premises are deteriorating and are below or in

imminent danger of falling below minimum community standards for

public safety and sanitation.
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5. If the premises are a part of a condominium or are

governed by a mandatory homeowners’ association, the manager or

other representative of the association has confirmed that

assessments for the unit are at least 90 days delinquent.

6. Interviews with at least two neighbors in different

households indicate that the residence has been abandoned. The

neighbors must be adjoining, across the street in view of the

home, or across the hall or adjacent to the unit in a

condominium or cooperative.

The process server making attempts to locate an occupant of the

residential real property may provide, by affidavit and

photographic or other documentation, evidence of the condition

of the residential real property.

(2) (a) The party entitled to enforce the note and mortgage

encumbering the residential real property appearing to be

abandoned must file a petition before the court seeking to

determine the status of the residential real property and to

invoke an expedited foreclosure proceeding relating to the

property. Upon the filing of an affidavit of diligent search and

inquiry and the affidavit or documentary evidence set forth in

subsection (1), the court shall, upon request of the petitioner,

issue one or more subpoenas to the utility companies serving the

residential real property commanding disclosure of the status of

utility service to the subject property, including whether

utilities are currently turned off and whether all outstanding

utility payments have been made and, if so, by whom.

(b) If, after review of the response of the utility

companies to the subpoenas and all other matters of record, the
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court determines the property to have been abandoned, the party

entitled to foreclose on interest encumbering the residential

real property is entitled to use the expedited mortgage

foreclosure procedures set forth in s. 702.10 upon service by

publication. However, service must be made on any condominium,

cooperative, or homeowners’ association having a lien interest

in the property and all other junior lienholders as required by

law.

Section 11. This act is intended to be remedial in nature

and applies to any action filed on or after the effective date

of this act. The failure to strictly comply with the

requirements of this act may be asserted only within the

foreclosure proceeding itself and does not affect the validity

of any final judgment of foreclosure which may be granted or

give rise to any independent cause of action or claim for

damages against the plaintiff or any other party.

Section 12. This act shall take effect upon becoming a law.

================= T ] TLE A MEDNDDMENT ================
And the title is amended as follows:

Delete everything before the enacting clause
and insert:

A bill to be entitled

An act relating to mortgage foreclosure proceedings;

amending s. 95.11, F.S.; specifying the limitation

period for initiating an action to collect a

deficiency following the foreclosure of certain

dwellings; providing for application to existing

causes of action; amending s. 701.04, F.S.; specifying
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710 requirements for a holder of a mortgage to provide an
711 estoppel statement to certain persons requesting the
712 payoff amount for the mortgage; specifying the

713 required contents of the estoppel statement; requiring
714 a person who provides a mortgage satisfaction to

715 provide supplemental information if the person was not
716 the owner of the mortgage; requiring certain persons
717 who are not a mortgagor to provide information showing
718 the requestor’s ownership interest in the property to
719 the mortgageholder when making a request for the

720 payoff amount of the mortgage; specifying documents
721 that the person who provides the mortgage satisfaction
722 must provide to the payor of a mortgage note;

723 specifying a fee for failing to timely provide the

724 required documents to the payor; authorizing the use
725 of a summary procedure to compel compliance with

726 requirements to provide an estoppel statement or the
727 documents that must be provided by the person who

728 provides a mortgage satisfaction; creating s. 701.045,
729 F.S.; requiring a party who is owed and who is fully
730 paid money due on a lien or judgment to execute in

731 writing an instrument acknowledging satisfaction of
732 the lien or judgment, to have the instrument recorded
733 in the official records of the appropriate county

734 requiring the party, and to send within a specified
735 time the recorded instrument to the person who made
736 full payment; providing for attorney fees and costs;
737 requiring the party receiving full payment for a

738 judgment for which a writ of execution has been
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739 issued, docketed, and indexed with a sheriff to

740 request, in writing and addressed to the sheriff, the
741 return of the satisfied writ of execution; requiring
742 compliance with certain procedures; creating s.

743 702.015, F.S.; specifying required contents of a

744 complaint seeking to foreclose on certain types of

745 residential properties with respect to the authority
746 of the plaintiff to foreclose on the note and the

7477 location of the note; creating s. 702.036, F.S.;

748 requiring a court to treat a challenge to a final

749 judgment of foreclosure as a claim for monetary

750 damages under certain circumstances; amending s.

751 702.06, F.S.; providing that a person who forecloses
752 on a mortgage may not initiate an action to recover a
753 deficiency i1f the court in the foreclosure action has
754 granted or denied a claim for a deficiency judgment;
755 limiting the amount of the deficiency judgment;

756 requiring a separate action to recover a deficiency to
757 be initiated within a certain time period; amending s.
758 702.10, F.S.; expanding the class of persons

759 authorized to move for expedited foreclosure; defining
760 the term “lienholder”; providing requirements and

761 procedures with respect to an order directed to

762 defendants to show cause why a final judgment of

763 foreclosure should not be entered; providing that

764 certain failures by a defendant to make certain

765 filings or to make certain appearances may have

766 specified legal consequences; requiring the court to
767 enter a final judgment of foreclosure and order a
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768 foreclosure sale under certain circumstances; amending
769 a restriction on a mortgagee to request a court to
770 order a mortgagor defendant to make payments or to
771 vacate the premises during an action to foreclose on
772 residential real estate to provide that the
773 restriction applies to all but owner-occupied
774 residential property; providing a presumption
775 regarding owner-occupied residential property;
776 requesting the Supreme Court to adopt rules and forms
777 for use in expedited foreclosure proceedings; creating
778 s. 702.11, F.S.; specifying security that may be
779 determined by the court as adequate protection against
780 a loss by another person seeking to enforce the
781 mortgage; authorizing the holder of a note to initiate
782 an action against a person who wrongfully claimed to
783 be entitled to enforce the note for damages and
784 attorney fees and costs; authorizing the holder of the
785 note to pursue the recovery against any adequate
786 protections given by the person who wrongfully claimed
787 to be entitled to enforce the note; creating s.
788 702.13, F.S.; establishing expedited foreclosure
789 proceedings for abandoned residential real property
790 and procedures and requirements with respect thereto;
791 providing for application of the act; providing an
792 effective date.
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