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LEGISLATIVE ACTION
Senate . House
Comm: RCS
03/25/2013

The Committee on Transportation (Brandes) recommended the

following:
Senate Amendment

Delete lines 57 - 445
and insert:

373.4137 Mitigation requirements for specified
transportation projects.—

(1) The Legislature finds that environmental mitigation for
the impact of transportation projects proposed by the Department
of Transportation or a transportation authority established
pursuant to chapter 348 or chapter 349 can be more effectively
achieved by regional, long-range mitigation planning rather than

on a project-by-project basis. It is the intent of the
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Legislature that mitigation to offset the adverse effects of
these transportation projects be funded by the Department of
Transportation and be carried out by the use of mitigation banks
and any other mitigation options that satisfy state and federal

requirements in an efficient, timely, and cost-effective manner.

(2) Environmental impact inventories for transportation
projects proposed by the Department of Transportation or a
transportation authority established pursuant to chapter 348 or
chapter 349 shall be developed as follows:

(a) By July 1 of each year, the Department of
Transportation, or a transportation authority established
pursuant to chapter 348 or chapter 349 which chooses to
participate in the program, shall submit to the water management
districts a list of its projects in the adopted work program and

an environmental impact inventory of habitat impacts and the

proposed amount of mitigation needed to offset impacts as

described in paragraph (b). The environmental impact inventory
must be based on habitatsaddressed—in the rules adopted
pursuant to this part, amd s. 404 of the Clean Water Act, 33
U.S.C. s. 1344, and which—may be—impacted—by the Department of

Transportation +&s plan of construction for transportation

projects in the next 3 years of the tentative work program. The
Department of Transportation or a transportation authority
established pursuant to chapter 348 or chapter 349 may also
include in its environmental impact inventory the habitat

impacts and the proposed amount of mitigation needed for ef any

future transportation project. The Department of Transportation
and each transportation authority established pursuant to

chapter 348 or chapter 349 may fund any mitigation activities
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for future projects using current year funds.
(b) The environmental impact inventory must shatd include a
description of hese habitat impacts, including #£heir location,

acreage, and type; the proposed amount of mitigation needed

based on the functional loss as determined through the Uniform

Mitigation Assessment Method (UMAM) adopted in Chapter 62-345,

F.A.C.; identification of the proposed mitigation option; state

water quality classification of impacted wetlands and other
surface waters; any other state or regional designations for
these habitats; and a list of threatened species, endangered
species, and species of special concern affected by the proposed
project.

(c) Before projects are identified for inclusion in a water

management district mitigation plan as described in subsection

(4), the Department of Transportation must consider using

credits from a permitted mitigation bank. The Department of

Transportation must consider availability of suitable and

sufficient mitigation bank credits within the transportation

project’s area, ability to satisfy commitments to regulatory and

resource agencies, availability of suitable and sufficient

mitigation purchased or developed through this section, ability

to complete existing water management district or Department of

Environmental Protection suitable mitigation sites initiated

with Department of Transportation mitigation funds, and ability

to satisfy state and federal requirements including long-term

maintenance and liability.

(3) (a) To 1mplement the mltlgatlon option éﬁﬁé—ée¥e%epmeﬁ%
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(2),

may purchase credits for current and future use directly from a

described in subsection the Department of Transportation

mitigation bank; purchase mitigation services through the water

management districts or the Department of Environmental

Protection; conduct its own mitigation; or use other mitigation

options that meet state and federal requirements. shatl—identify
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The amount

programmed each year by the Department of Transportation and

participating transportation authorities established pursuant to

chapter 348 or chapter 349 shall correspond to an estimated cost

per credit of $150,000 multiplied by the projected number of

credits identified in the environmental impact inventory

described in subsection (2). This estimated cost per credit will

be adjusted every two years by the Department of Transportation

based on the average cost per UMAM credit paid through this

section.

(b) Each transportation authority established pursuant to
chapter 348 or chapter 349 that chooses to participate in this
program shall create an escrow account within its financial

structure and deposit funds in the account to pay for the
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environmental mitigation phase of projects budgeted for the
current fiscal year. The escrow account shall be maintained by
the authority for the benefit of the water management districts.
Any interest earnings from the escrow account shall remain with
the authority.

(c) For mitigation implemented by the water management

district or the Department of Environmental Protection, as

appropriate, the amount paid each year shall be based on

mitigation services provided by the water management districts

or Department of Environmental Protection pursuant to an

approved water management district plan, as described in

subsection (4). Except—forecurrentmitigation projects—an—+the

- The water management districts or the Department

of Environmental Protection, as appropriate, may request payment

from—an—eserow—account no sooner than 30

days before the date the funds are needed to pay for activities
associated with development or implementation of £he permitted

mitigation meeting the requirements pursuant to this part, 33

U.S.C. s. 1344, and 33 C.F.R. s. 332, in the approved mitigation

plan described in subsection (4) for the current fiscal year.s
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the water management district excludes a project from an

approved water management district mitigation plan, cannot

timely permit a mitigation site to offset the impacts of a

Department of Transportation project identified in the

environmental impact inventory, or if the proposed mitigation

does not meet state and federal requirements, the Department of

Transportation may use the associated funds for the purchase of

mitigation bank credits or any other mitigation option that

atisfies state and federal requirements. Upon final

S
a1 ol
A= ©

3
L0

grsement—of+the finagl maintenance—and menttoring payment for

mitigation of a transportation project as permitted, the

obligation of the Department of Transportation or the

participating transportation authority is satisfied and the

water management district or the Department of Environmental

Protection, as appropriate, will have continuing responsibility

for the mitigation project. +—the—esecrow—account—for—+the Pprojeect

(d) Beginning with the March 2014 water management district

Hh

mitigation plans, imp—the 2005-2006fiseal—yeary ecach water

management district or the Department of Environmental

Protection, as appropriate, shall invoice the Department of
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Transportation for mitigation services to offset only the

impacts of a Department of Transportation project identified in

the environmental impact inventory, including planning, design,

construction, maintenance and monitoring, and other costs

necessary to meet requirements pursuant to this section, 33

U.S.C. s. 1344, and 33 C.F.R. s. 332.
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funded—+through—these Jump—sum—amounts—When the water management

district identifies the use of mitigation bank credits to offset

a Department of Transportation impact, the water management

district shall exclude that purchase from the mitigation plan,

and the Department of Transportation must purchase the bank

credits.

(e) For mitigation activities occurring on existing water

management district or Department of Environmental Protection

mitigation sites initiated with Department of Transportation
2013,

mitigation funds prior to July 1, the water management

district or Department of Environmental Protection shall invoice

the Department of Transportation or a participating
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transportation authority at a cost per acre of $75,000

multiplied by the projected acres of impact as identified in the

environmental impact inventory. The cost per acre shall be

adjusted by the percentage change in the average of the Consumer

Price Index issued by the United States Department of Labor for

the most recent 12-month period ending September 30, compared to

the base year average, which is the average for the 12-month

period ending September 30, 1996. When implementing the

mitigation activities necessary to offset the permitted impacts

as provided in the approved mitigation plan, the water

management district shall maintain records of the costs incurred

in implementing the mitigation. The records must include, but

are not limited to, costs for planning, land acquisition,

design, construction, staff support, long-term maintenance and

monitoring of the mitigation site, and other costs necessary to

meet the requirements of 33 U.S.C. s. 1344 and 33 C.F.R. s. 332.

(f) For purposes of preparing and implementing the

mitigation plans to be adopted by the water management districts

by March 1, 2013, for impacts based on the July 1, 2012,

environmental impact inventory, the funds identified in the

Department of Transportation’s work program or participating

transportation authorities’ escrow accounts shall correspond to

a cost per acre of $75,000 multiplied by the project acres of

impact as identified in the environmental impact inventory. The

cost per acre shall be adjusted by the percentage change in the

average of the Consumer Price Index issued by the United States

Department of Labor for the most recent 12-month period ending

September 30, compared to the base year average, which is the

average for the 12-month period ending September 30, 1996.
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Payment as provided under this paragraph is limited to those

mitigation activities which are identified in the first year of

the 2013 mitigation plan and for which the transportation

project is permitted and is in the Department of

Transportation’s adopted work program, or equivalent for a

transportation authority. When implementing the mitigation

activities necessary to offset the permitted impacts as provided

in the approved mitigation plan, the water management district

shall maintain records of the costs incurred in implementing the

mitigation. The records must include, but are not limited to,

costs for planning, land acquisition, design, construction,

staff support, long-term maintenance and monitoring of the

mitigation site, and other costs necessary to meet the

requirements of 33 U.S.C. s. 1344 and 33 C.F.R. s. 332. To the

extent monies paid to a water management district by the

Department of Transportation or a participating transportation

authority exceed the amount expended by the water management

districts in implementing the mitigation to offset the permitted

impacts, these funds must be refunded to the Department of

Transportation or participating transportation authority. This

paragraph expires June 30, 2014.

(4) Before March 1 of each year, each water management

district shall develop a mitigation plan to offset only the

impacts of transportation projects in the environmental impact

inventory for which a water management district is implementing

mitigation that meets the requirements of this section, 33

U.S.C. s. 1344, and 33 C.F.R. s. 332. The water management-

district mitigation plan must be developeds in consultation with

the Department of Environmental Protection, the United States

Page 10 of 16
3/20/2013 8:37:47 AM TR.TR.02659




274
275
276
277
278
279
280
281
282
283
284
285
286
287
288
289
290
291
292
293
294
295
296
297
298
299
300
301
302

Florida Senate - 2013
Bill No. SB 1104

COMMITTEE AMENDMENT

[N ==+

Army Corps of Engineers, the Department of Transportation,

participating transportation authorities established pursuant to
chapter 348 or chapter 349, and other appropriate federal,

state, and local governments, and other interested parties,

-
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1344. In developing such plans, the water management districts

shall use sound ecosystem management practices to address

significant water resource needs and consider shatt—feeus——on
activities of the Department of Environmental Protection and the
water management districts,

(SWIM)

such as surface water improvement
and management projects and lands identified for
potential acquisition for preservation, restoration, or
enhancement, and the control of invasive and exotic plants in
wetlands and other surface waters, to the extent that the
activities comply with the mitigation requirements adopted under
this part, and 33 U.S.C. s. 1344, and 33 C.F.R. s. 332. The

water management district mitigation plan shall identify each

site where the water management district will mitigate for a

transportation project. For each mitigation site, the water

management district shall provide the scope of the mitigation

services, provide the Functional Gain as determined through the
UMAM per Chapter 62-345, F.A.C.,

offsets the

describe how the mitigation

impacts of each transportation project as permitted,

and provide a schedule for the mitigation services. *=n
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optien+ The water management districts shall maintain records of

costs incurred and payments received for providing these

services. Records must include, but are not limited to,

planning, land acquisition, design, construction, staff support,

long-term maintenance and monitoring of the mitigation site, and

other costs necessary to meet the requirements of 33 U.S.C. s.

1344 and 33 C.F.R. s. 332. To the extent monies paid to a water

management district by the Department of Transportation or a

participating transportation authority exceed the amount

expended by the water management districts in providing the

mitigation services to offset the permitted transportation

project impacts, these monies shall be refunded to the

Department of Transportation or participating transportation

authority. The mitigation plan shall be submitted to the water
management district governing board, or its designee, for review

and approval. At least 14 days before approval by the governing

board, the water management district shall provide a copy of the

draft mitigation plan to the Department of Environmental

Protection and any person who has requested a copy. Subsequent

to governing board approval, the mitigation plan must be

submitted to the Department of Environmental Protection for

approval. The plan may not be implemented until it is submitted
to and approved, in part or in its entirety, by the Department

of Environmental Protection.
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(a) ) Specific projects may be excluded from the

mitigation plan, in whole or in part, and are not subject to

this section upon the election of the Department of
or the

Transportation, a transportation authority if applicable,

appropriate water management district. Neither the Department of

Transportation nor a participating transportation authority

shall exclude a transportation project from the mitigation plan

when mitigation is scheduled for implementation by the water

management district in the current fiscal year, except when the

transportation project is removed from the Department of

Transportation’s work program or transportation authority

funding plan, the mitigation cannot be timely permitted to

offset the impacts of a Department of Transportation project

identified in the environmental impact inventory or the proposed

If a

mitigation does not meet state and federal requirements.

project is removed from the work program or the mitigation plan,

costs expended by the water management district prior to removal

are eligible for reimbursement by the Department of

Transportation or participating transportation authority.

(b) 4> When determining which projects to include in or

exclude from the mitigation plan, the Department of

Transportation shall investigate using credits from a permitted
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mitigation bank before those projects are submitted for

inclusion in a water management district mitigation #£he plan.

tton;—and—leong—termmaintenanees The Department of

Transportation shall exclude a project from the mitigation plan

when the investigation undertaken pursuant to this paragraph

results in the conclusion that the use of credits from a

permitted mitigation bank promotes efficiency, timeliness in

project delivery, cost-effectiveness, and transfer of liability

for success and long-term maintenance.

(5) The water management district shall ensure that
mitigation requirements pursuant to 33 U.S.C. s. 1344 and 33

C.F.R. s. 332 are met for the impacts identified in the

environmental impact inventory for which the water management

district will implement mitigation described in subsection (2),

by implementation of the approved mitigation plan described in

subsection (4) to the extent funding is provided by the
Department of Transportation, or a transportation authority
established pursuant to chapter 348 or chapter 349, if

applicable. In developing and implementing the mitigation plan,

the water management district shall comply with federal

permitting requirements pursuant to 33 U.S.C. s. 1344 and 33

C.F.R. s. 332. During the federal permitting process, the water

management district may deviate from the approved mitigation
plan in order to comply with federal permitting requirements

upon notice and coordination with the Department of

Transportation or participating transportation authority.
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(6) The water management district mitigation plans shall be

updated annually to reflect the most current Department of

Transportation work program and project list of a transportation
authority established pursuant to chapter 348 or chapter 349, if
applicable, and may be amended throughout the year to anticipate
schedule changes or additional projects which may arise. Before

an amendment of the mitigation plan to include new projects, the

Department of Transportation shall consider mitigation banks and

other available mitigation options that meet state and federal

requirements. Each update and amendment of the mitigation plan

shall be submitted to the governing board of the water
management district or its designee for approval. However, such
approval shall not be applicable to a deviation as described in
subsection (5).

(7) Upon approval by the governing board of the water

management district and the Department of Environmental

Protection er—+ts—desigrnee, the mitigation plan shall be deemed
to satisfy the mitigation requirements under this part for
impacts specifically identified in the environmental impact
inventory described in subsection (2) and any other mitigation
requirements imposed by local, regional, and state agencies for

these same impacts. The approval of the governing board of the

water management district er—Fts—desigree and the Department of

Environmental Protection shall authorize the activities proposed

in the mitigation plan, and no other state, regional, or local
permit or approval shall be necessary.

(8) This section shall not be construed to eliminate the
need for the Department of Transportation or a transportation

authority established pursuant to chapter 348 or chapter 349 to
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