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By the Committee on Transportation; and Senator Brandes

596-02852-13 20131104c1
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A bill to be entitled
An act relating to the environment; amending s.
334.044, F.S.; providing an exclusion from provisions
that require all plant materials for highway
landscaping be purchased from Florida commercial
nursery stock in this state on a uniform competitive
bid basis if prohibited by federal law or regulation;
amending s. 335.06, F.S.; revising the
responsibilities of the Department of Transportation,
a county, or a municipality to improve or maintain a
road that provides access to property within the state
park system; amending s. 373.4137, F.S.; providing
legislative intent that mitigation be implemented in a
manner that promotes efficiency, timeliness, and cost-
effectiveness in project delivery; revising the
criteria of the environmental impact inventory;
revising the criteria for mitigation of projected
impacts identified in the environmental impact
inventory; requiring the Department of Transportation
to include funding for environmental mitigation for
its projects in its work program; revising the process
and criteria for the payment by the department or
participating transportation authorities of mitigation
implemented by water management districts or the
Department of Environmental Protection; revising the
requirements for the payment to a water management
district or the Department of Environmental Protection
of the costs of mitigation planning and implementation

of the mitigation required by a permit; revising the
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payment criteria for preparing and implementing
mitigation plans adopted by water management districts
for transportation impacts based on the environmental
impact inventory; adding federal requirements for the
development of a mitigation plan; providing for
transportation projects in the environmental
mitigation plan for which mitigation has not been
specified; revising a water management district’s
responsibilities relating to a mitigation plan;
amending s. 373.618, F.S.; revising the outdoor
advertisement exemption criteria for a public

information system; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 1. Subsection (26) of section 334.044,
Florida Statutes, i1s amended to read:

334.044 Department; powers and duties.—The department shall
have the following general powers and duties:

(26) To provide for the enhancement of environmental
benefits, including air and water quality; to prevent roadside
erosion; to conserve the natural roadside growth and scenery;
and to provide for the implementation and maintenance of
roadside conservation, enhancement, and stabilization programs.
No less than 1.5 percent of the amount contracted for
construction projects shall be allocated by the department on a
statewide basis for the purchase of plant materials. Department
districts may not expend funds for landscaping in connection

with any project that is limited to resurfacing existing lanes
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unless the expenditure has been approved by the department’s
secretary or the secretary’s designee. To the greatest extent
practical, a minimum of 50 percent of the funds allocated under
this subsection shall be allocated for large plant materials and
the remaining funds for other plant materials. Except as

prohibited by applicable federal law or regulation, all plant

materials shall be purchased from Florida commercial nursery
stock in this state on a uniform competitive bid basis. The
department shall develop grades and standards for landscaping
materials purchased through this process. To accomplish these
activities, the department may contract with nonprofit
organizations having the primary purpose of developing youth
employment opportunities.

Section 2. Section 335.06, Florida Statutes, is amended to
read:

335.06 Access roads to the state park system.—A Any road
that whieh provides access to property within the state park
system must shaldt be maintained by the department if the road 1is
a part of the State Highway System and may be improved and

maintained by the department if the road is part of a county

road system or city street system. If the department does not

maintain a county or city road that is a part of the county road

system or the city street system and that provides access to the

state park system, the road must er—shatdt be maintained by the

appropriate county or municipality if—+the—roadis—apart—of—+th
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Section 3. Section 373.4137, Florida Statutes, 1s amended
to read:

373.4137 Mitigation requirements for specified
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transportation projects.—

(1) The Legislature finds that environmental mitigation for
the impact of transportation projects proposed by the Department
of Transportation or a transportation authority established
pursuant to chapter 348 or chapter 349 can be more effectively
achieved by regional, long-range mitigation planning rather than
on a project-by-project basis. It is the intent of the
Legislature that mitigation to offset the adverse effects of
these transportation projects be funded by the Department of
Transportation and be carried out by the use of mitigation banks
and any other mitigation options that satisfy state and federal

requirements in an efficient, timely, and cost-effective manner.

(2) Environmental impact inventories for transportation
projects proposed by the Department of Transportation or a
transportation authority established pursuant to chapter 348 or
chapter 349 shall be developed as follows:

(a) By July 1 of each year, the Department of
Transportation, or a transportation authority established
pursuant to chapter 348 or chapter 349 which chooses to
participate in the program, shall submit to the water management
districts a list of its projects in the adopted work program and

an environmental impact inventory of habitat impacts and the

proposed amount of mitigation needed to offset impacts as

described in paragraph (b). The environmental impact inventory
must be based on habitats—addressed—3n the rules adopted
pursuant to this part, ama s. 404 of the Clean Water Act, 33
U.S.C. s. 1344, and whiech—may be—impacted—by the Department of

Transportation 4+¥s plan of construction for transportation

projects in the next 3 years of the tentative work program. The

Page 4 of 20

CODING: Words striekern are deletions; words underlined are additions.




Florida Senate - 2013 CS for SB 1104

596-02852-13 20131104c1
117 Department of Transportation or a transportation authority
118 established pursuant to chapter 348 or chapter 349 may also
119 include in its environmental impact inventory the habitat

120 impacts and the proposed amount of mitigation needed for ef any

121 future transportation project. The Department of Transportation
122 and each transportation authority established pursuant to

123 chapter 348 or chapter 349 may fund any mitigation activities
124 for future projects using current year funds.

125 (b) The environmental impact inventory must shatd include a
126| description of £hese habitat impacts, including #£kei¥r location,

127 acreage, and type; the proposed amount of mitigation needed

128| Dbased on the functional loss as determined through the Uniform

129| Mitigation Assessment Method (UMAM) adopted in Chapter 62-345,

130 F.A.C.; identification of the proposed mitigation option; state

131 water quality classification of impacted wetlands and other

132 surface waters; any other state or regional designations for

133 these habitats; and a list of threatened species, endangered

134 species, and species of special concern affected by the proposed
135| project.

136 (c) Before projects are identified for inclusion in a water

137| management district mitigation plan as described in subsection

138 (4), the Department of Transportation must consider using

139 credits from a permitted mitigation bank. The Department of

140 Transportation must consider availability of suitable and

141 sufficient mitigation bank credits within the transportation

142| project’s area, ability to satisfy commitments to regulatory and

143 resource agencies, availability of suitable and sufficient

144| mitigation purchased or developed through this section, ability

145 to complete existing water management district or Department of
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Environmental Protection suitable mitigation sites initiated

with Department of Transportation mitigation funds,

and ability

to satisfy state and federal requirements including long-term

maintenance and liability.

(3) (a)

To implement the
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impaets identified in the environmental impact inventory

described in subsection (2),

the Department of Transportation

may purchase credits for current and future use directly from a

mitigation bank; purchase mitigation services through the water

management districts or the Department of Environmental

Protection;

conduct its own mitigation;

or use other mitigation

options that meet state and federal requirements. shatt—ddentify
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programmed each year by the Department of Transportation and

participating transportation authorities established pursuant to

chapter 348 or chapter 349 must correspond to an estimated cost

per credit of $150,000 multiplied by the projected number of

credits identified in the environmental impact inventory

described in subsection (2).

This estimated cost per credit will
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175 be adjusted every 2 years by the Department of Transportation

176| based on the average cost per UMAM credit paid through this

177 section.

178 (b) Each transportation authority established pursuant to
179 chapter 348 or chapter 349 that chooses to participate in this
180 program shall create an escrow account within its financial

181 structure and deposit funds in the account to pay for the

182 environmental mitigation phase of projects budgeted for the

183 current fiscal year. The escrow account shall be maintained by
184 the authority for the benefit of the water management districts.
185| Any interest earnings from the escrow account shall remain with
186 the authority.

187 (c) For mitigation implemented by the water management

188 district or the Department of Environmental Protection, as

189 appropriate, the amount paid each year must be based on

190| mitigation services provided by the water management districts

191 or Department of Environmental Protection pursuant to an

192 approved water management district plan, as described in

194 monad o PN R SN R AN —INE e N rhaca A anint = 17 rad iz
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195| paragraph—+te)+ The water management districts or the Department

193 subsection (

196 of Environmental Protection, as appropriate, may request payment

197 a—transfer of funds fromaneserow—aeeowvntE no sooner than 30

198 days before the date the funds are needed to pay for activities
199 associated with development or implementation of £he permitted

200| mitigation meeting the requirements pursuant to this part, 33

201} U.S.C. s. 1344, and 33 C.F.R. s. 332, in the approved mitigation

202 plan described in subsection (4) for the current fiscal year.y

203
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216| Hewever;—the $757000—cestper aecredees not—censtitute—an
217
218
219
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224

225| ending——September 30+—3+996+ Each quarter, the projected amount of
226| mitigation must aereage—eoefimpact—shall be reconciled with the
227 actual amount of mitigation needed for aereage—-ofimpact—of

228| projects as permitted, including permit modifications, pursuant
229 to this part and s. 404 of the Clean Water Act, 33 U.S.C. s.
230 1344. The subject year’s programming +£ransfer of funds shall be
231 adjusted ameeerdingty to reflect the mitigation aereage—-of

232| 4mpaets as permitted. Fhe Bepartment—of Fransportation—and
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233| portieipatingtransportation auvtherities—established pursuant—+e
234 chapter348—orechapter 340 are—authorizedtotransfer sveh funds
235| freom—theeserow accounts—teo—the water maonagementdistriets—+o
236 carry—ogt—themitiga

237| +funpds—that—are—identifiedforormaintatned i —oan—escrowv—account

238 for—thebenrefitof o woter monagement—d3s
239| +f—the—asseoeciated—transportationproject—is—excluded—in—whole—o¥r
240 £ i e i ' i
241
242
243 projeetls—expected—Tfuturemaintenanceandmonttoring—eosts+ If

244 the water management district excludes a project from an

245 approved water management district mitigation plan, cannot

246| timely permit a mitigation site to offset the impacts of a

247 Department of Transportation project identified in the

248 environmental impact inventory, or if the proposed mitigation

249| does not meet state and federal requirements, the Department of

250 Transportation may use the associated funds for the purchase of

251| mitigation bank credits or any other mitigation option that

252 satisfies state and federal requirements. Upon final

253| disbursement—of the finat mointenance—andmeonitering payment for

254| mitigation of a transportation project as permitted, the

255 obligation of the Department of Transportation or the

256| participating transportation authority is satisfied and the

257| water management district or the Department of Environmental

258 Protection, as appropriate, will have continuing responsibility
259 for the mitigation project. +—the—-eserow account—forthe projeet
260| established by +the Departmentof Transpeortatieonor—+the

261| poerticeipatingtronsportatien avthority may be—elosed—Any
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262
263
264
265 (d) Beginning with the March 2014 water management district
266| mitigation plans, +n—the2005—2006—fisealt—years each water

267 management district or the Department of Environmental

268 Protection, as appropriate, shall invoice the Department of

269 Transportation for mitigation services to offset only the

270 impacts of a Department of Transportation project identified in

271 the environmental impact inventory, including planning, design,

272 construction, maintenance and monitoring, and other costs

273 necessary to meet requirements pursuant to this section, 33

274 U.S.C. s. 1344, and 33 C.F.R. s. 332. bepaidatump—sum amount
275
276
277
278
279
280
281
282
283
284
285
286| Ffunded—through—theseTump—sum—ameunts+ If the water management

287 district identifies the use of mitigation bank credits to offset

288 a Department of Transportation impact, the water management

289| district shall exclude that purchase from the mitigation plan,

290 and the Department of Transportation must purchase the bank

Page 10 of 20
CODING: Words striekern are deletions; words underlined are additions.




291
292
293
294
295
296
297
298
299
300
301
302
303
304
305
306
307
308
309
310
311
312
313
314
315
316
317
318
319

Florida Senate - 2013 CS for SB 1104

596-02852-13 20131104c1
credits.

(e) For mitigation activities occurring on existing water

management district or Department of Environmental Protection

mitigation sites initiated with Department of Transportation

mitigation funds before July 1, 2013, the water management

district or Department of Environmental Protection shall invoice

the Department of Transportation or a participating

transportation authority at a cost per acre of $75,000

multiplied by the projected acres of impact as identified in the

environmental impact inventory. The cost per acre must be

adjusted by the percentage change in the average of the Consumer

Price Index issued by the United States Department of Labor for

the most recent 12-month period ending September 30, compared to

the base year average, which is the average for the 12-month

period ending September 30, 1996. When implementing the

mitigation activities necessary to offset the permitted impacts

as provided in the approved mitigation plan, the water

management district shall maintain records of the costs incurred

in implementing the mitigation. The records must include, but

are not limited to, costs for planning, land acquisition,

design, construction, staff support, long-term maintenance and

monitoring of the mitigation site, and other costs necessary to

meet the requirements of 33 U.S.C. s. 1344 and 33 C.F.R. s. 332.

(f) For purposes of preparing and implementing the

mitigation plans to be adopted by the water management districts

on or before March 1, 2013, for impacts based on the July 1,

2012, environmental impact inventory, the funds identified in

the Department of Transportation’s work program or participating

transportation authorities’ escrow accounts must correspond to a
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cost per acre of $75,000 multiplied by the project acres of

impact as identified in the environmental impact inventory. The

cost per acre shall be adjusted by the percentage change in the

average of the Consumer Price Index issued by the United States

Department of Labor for the most recent 12-month period ending

September 30, compared to the base year average, which is the

average for the 12-month period ending September 30, 1996.

Payment as provided under this paragraph is limited to those

mitigation activities that are identified in the first year of

the 2013 mitigation plan and for which the transportation

project is permitted and is in the Department of

Transportation’s adopted work program, or equivalent for a

transportation authority. When implementing the mitigation

activities necessary to offset the permitted impacts as provided

in the approved mitigation plan, the water management district

shall maintain records of the costs incurred in implementing the

mitigation. The records must include, but are not limited to,

costs for planning, land acquisition, design, construction,

staff support, long-term maintenance and monitoring of the

mitigation site, and other costs necessary to meet the

requirements of 33 U.S.C. s. 1344 and 33 C.F.R. s. 332. To the

extent moneys paid to a water management district by the

Department of Transportation or a participating transportation

authority exceed the amount expended by the water management

districts in implementing the mitigation to offset the permitted

impacts, these funds must be refunded to the Department of

Transportation or participating transportation authority. This

paragraph expires June 30, 2014.

(4) Before March 1 of each year, each water management
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349 district shall develop a mitigation plan to offset only the

350 impacts of transportation projects in the environmental impact

351 inventory for which a water management district is implementing

352| mitigation that meets the requirements of this section, 33

353 U.S.C. s. 1344, and 33 C.F.R. s. 332. The water management-

354 district mitigation plan must be developed+ in consultation with

355 the Department of Environmental Protection, the United States
356| Army Corps of Engineers, the Department of Transportation,

357 participating transportation authorities established pursuant to
358 chapter 348 or chapter 349, and other appropriate federal,

359 state, and local governments, and other interested parties,

360 including entities operating mitigation banks+——shadit—develeop—=
361 i i i i £ i

362| reguirementsadeptedpursuant—to—this poart—and33—H-S5-C—-5+
363| 4344. In developing such plans, the water management districts

364 shall use sound ecosystem management practices to address

365 significant water resource needs and consider shall—Ffeecus—on

366 activities of the Department of Environmental Protection and the
367 water management districts, such as surface water improvement
368 and management (SWIM) projects and lands identified for

369| potential acquisition for preservation, restoration, or

370 enhancement, and the control of invasive and exotic plants in
371 wetlands and other surface waters, to the extent that the

372 activities comply with the mitigation requirements adopted under

373 this part, aad 33 U.S.C. s. 1344, and 33 C.F.R. s. 332. The

374 water management district mitigation plan must identify each

375 site where the water management district will mitigate for a

376 transportation project. For each mitigation site, the water

377| management district shall provide the scope of the mitigation
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services, provide the functional gain as determined through the

UMAM per Chapter 62-345, F.A.C., describe how the mitigation

offsets the impacts of each transportation project as permitted,

and provide a schedule for the mitigation services. The water

management districts shall maintain records of costs incurred

and payments received for providing these services. Records must

include, but are not limited to, planning, land acquisition,

design, construction, staff support, long-term maintenance and

monitoring of the mitigation site, and other costs necessary to

meet the requirements of 33 U.S.C. s. 1344 and 33 C.F.R. s. 332.

To the extent monies paid to a water management district by the

Department of Transportation or a participating transportation

authority exceed the amount expended by the water management

districts in providing the mitigation services to offset the

permitted transportation project impacts, these monies must be

refunded to the Department of Transportation or participating
1SN

transportation authority. Ia—<determining—+th

i

o o 17 o oo
oot COThoT
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T TotcCtT C

tieop—optien+ The mitigation plan shall be

submitted to the water management district governing board, or
its designee, for review and approval. At least 14 days before

approval by the governing board, the water management district

shall provide a copy of the draft mitigation plan to the
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407 Department of Environmental Protection and any person who has

408 requested a copy. Subsequent to governing board approval, the

409| mitigation plan must be submitted to the Department of

410 Environmental Protection for approval. The plan may not be

411 implemented until it is submitted to and approved, in part or in
412 its entirety, by the Department of Environmental Protection.

413
414
415

416| as—a—mitigotion—option,—inctuding—an—estimation—ofidentifiable
417

418
419 it gation,—andtonrg—term maintenance
420 (a) ) Specific projects may be excluded from the

421| mitigation plan, in whole or in part, and are not subject to
422 this section upon the election of the Department of
423 Transportation, a transportation authority if applicable, or the

424 appropriate water management district. The Department of

425 Transportation or a participating transportation authority may

426 not exclude a transportation project from the mitigation plan

4277 when mitigation is scheduled for implementation by the water

428| management district in the current fiscal year, except when the

429| transportation project is removed from the Department of

430 Transportation’s work program or transportation authority

431 funding plan, the mitigation cannot be timely permitted to

432 offset the impacts of a Department of Transportation project

433 identified in the environmental impact inventory, or the

434| proposed mitigation does not meet state and federal

435 requirements. If a project is removed from the work program or
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the mitigation plan, costs expended by the water management

district prior to removal are eligible for reimbursement by the

Department of Transportation or participating transportation

authority.

(b)+4e> When determining which projects to include in or
exclude from the mitigation plan, the Department of
Transportation shall investigate using credits from a permitted
mitigation bank before those projects are submitted for

inclusion in a water management district mitigation #he plan.

mitigation—and—tong—termmaintenanees The Department of

Transportation shall exclude a project from the mitigation plan

if the investigation undertaken pursuant to this paragraph

results in the conclusion that the use of credits from a

permitted mitigation bank promotes efficiency, timeliness in

project delivery, cost-effectiveness, and transfer of liability

for success and long-term maintenance.

(5) The water management district shall ensure that
mitigation requirements pursuant to 33 U.S.C. s. 1344 and 33

C.F.R. s. 332 are met for the impacts identified in the

environmental impact inventory for which the water management

district will implement mitigation described in subsection (2),

by implementation of the approved mitigation plan described in

subsection (4) to the extent funding is provided by the
Department of Transportation, or a transportation authority
established pursuant to chapter 348 or chapter 349, if

applicable. In developing and implementing the mitigation plan,
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the water management district shall comply with federal

permitting requirements pursuant to 33 U.S.C. s. 1344 and 33

C.F.R. s. 332. During the federal permitting process, the water

management district may deviate from the approved mitigation
plan in order to comply with federal permitting requirements

upon notice and coordination with the Department of

Transportation or participating transportation authority.

(6) The water management district mitigation plans shall be

updated annually to reflect the most current Department of

Transportation work program and project list of a transportation
authority established pursuant to chapter 348 or chapter 349, if
applicable, and may be amended throughout the year to anticipate
schedule changes or additional projects which may arise. Before

amending the mitigation plan to include new projects, the

Department of Transportation shall consider mitigation banks and

other available mitigation options that meet state and federal

requirements. Each update and amendment of the mitigation plan

shall be submitted to the governing board of the water
management district or its designee for approval. However, such
approval shall not be applicable to a deviation as described in
subsection (5).

(7) Upon approval by the governing board of the water
management district and the Department of Environmental
Protection er—its—desigree, the mitigation plan shall be deemed

to satisfy the mitigation requirements under this part for

impacts specifically identified in the environmental impact
inventory described in subsection (2) and any other mitigation
requirements imposed by local, regional, and state agencies for

these same impacts. The approval of the governing board of the
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494 water management district er—+ts—desigree and the Department of

495| Environmental Protection shall authorize the activities proposed

496 in the mitigation plan, and no other state, regional, or local
497 permit or approval shall be necessary.

498 (8) This section shall not be construed to eliminate the
499 need for the Department of Transportation or a transportation
500 authority established pursuant to chapter 348 or chapter 349 to
501 comply with the requirement to implement practicable design

502 modifications, including realignment of transportation projects,
503 to reduce or eliminate the impacts of its transportation

504| projects on wetlands and other surface waters as required by
505 rules adopted pursuant to this part, or to diminish the

506 authority under this part to regulate other impacts, including
507 water quantity or water quality impacts, or impacts regulated
508 under this part that are not identified in the environmental

509 impact inventory described in subsection (2).

511 £ + o~ S o NN~ ok SR T R~ NE S~ ] oot o n al 17 n sz ] -
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512 to—anexpresswayr—Pbridge—or—transportation—augtherity
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514| preecess—maybe—initiated Py anauthority depositing—the

515| reguisite—fundsinteoaneserow account——set—up—by theauthority
516| eard—fitingan—environmental impactinventeorywith +the

517| apprepriate—water management—distriet—An—autherity—+that

518| Initictes—the environmental mitigation precess—established by
519| +his—seetion —shall comply with subseetion{6)—bytimely

520 i ' " ; . L

521
522
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seetien~

Section 4. Section 373.618, Florida Statutes, is amended to
read:

373.618 Public service warnings, alerts, and
announcements.—The Legislature believes it is in the public
interest that each a3F+ water management district edstriets
created pursuant to s. 373.069 own, acquire, develop, construct,
operate, and manage public information systems. Public
information systems may be located on property owned by the
water management district, upon terms and conditions approved by
the water management district, and must display messages to the
general public concerning water management services, activities,
events, and sponsors, as well as other public service
announcements, including watering restrictions, severe weather
reports, amber alerts, and other essential information needed by
the public. Local government review or approval is not required
for a public information system owned or hereafter acquired,
developed, or constructed by the water management district on
its own property. A public information system is exempt from the

requirements of chapter 479; however, a public information

system that is subject to the Highway Beautification Act of 1965

must be approved by the Department of Transportation and the

Federal Highway Administration if required by federal law and

federal regulation under the agreement between the state and the

United States Department of Transportation, and federal

regulations enforced by the Department of Transportation under

s. 479.02(1). Water management district funds may not be used to

pay the cost to acquire, develop, construct, operate, or manage

a public information system. Any necessary funds for a public
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information system shall be paid for and collected from private
sponsors who may display commercial messages.

Section 5. This act shall take effect July 1, 2013.
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