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Florida Senate - 2013 COMMITTEE AMENDMENT
Bill No. SB 1212
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
04/15/2013

The Committee on Children, Families, and Elder Affairs (Clemens)

recommended the following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Section 400.0060, Florida Statutes, is amended
to read:

400.0060 Definitions.—When used in this part, unless the
context clearly dictates otherwise, the term:

(1) “Administrative assessment” means a review of
conditions in a long-term care facility which impact the rights,
health, safety, and welfare of residents with the purpose of

noting needed improvement and making recommendations to enhance
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the quality of life for residents.

(2) “Agency” means the Agency for Health Care
Administration.

(3) “Department” means the Department of Elderly Affairs.

(4) “District” means a geographical area designated by the

state ombudsman in which individuals certified as ombudsmen

carry out the duties of the state ombudsman program. “hLeealt

11111 177 o EaY

n +
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(5) “Long-term care facility” means a nursing home
facility, assisted living facility, adult family-care home,

board and care facility, facility where continuing long-term

care 1s provided, or any other similar residential adult care

facility.
(6) “Office” means the Office of State Long-Term Care
Ombudsman created by s. 400.0063.

(7) “Ombudsman” means an individual who has been certified

by the state ombudsman as meeting the requirements of ss.

q
’('
&)}

(8) “Representative of the office” means the state

ombudsman, an employee of the office, or an individual certified

as an ombudsman.

(9) 48> “Resident” means an individual 18 &6 years of age or
older who resides in a long-term care facility.

(10)49)» “Secretary” means the Secretary of Elderly Affairs.
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(11)446)> “State council” means the State Long-Term Care
Ombudsman Council created by s. 400.0067.
(12) “State ombudsman” means the individual appointed by

the Secretary of Elderly Affairs to head the Office of State

Long-Term Care Ombudsman.

(13) “State ombudsman program” means the program operating

under the direction of the office.

Section 2. Section 400.0061, Florida Statutes, i1s amended
to read:

400.0061 Legislative findings and intent; long-term care
facilities.—

(1) The Legislature finds that conditions in long-term care
facilities in this state are such that the rights, health,
safety, and welfare of residents are not fully ensured by rules
of the Department of Elderly Affairs or the Agency for Health
Care Administration or by the good faith of owners or operators
of long-term care facilities. Furthermore, there is a need for a
formal mechanism whereby a long-term care facility resident, a
representative of a long-term care facility resident, or any
other concerned citizen may make a complaint against the
facility or its employees+ or against other persons who are in a
position to restrict, interfere with, or threaten the rights,
health, safety, or welfare of a long-term care facility
resident. The Legislature finds that concerned citizens are
often more effective advocates for the rights of others than
governmental agencies. The Legislature further finds that in
order to be eligible to receive an allotment of funds authorized
and appropriated under the federal Older Americans Act, the

state must establish and operate an Office of State Long-Term
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Care Ombudsman, to be headed by the state Lerg—TermCare

ombudsman, and carry out a state leng—term—eare ombudsman

program.

(2) It is the intent of the Legislature, therefore, to
utilize voluntary citizen ombudsmen embudsmar—eeouwneilts under the
leadership of the state ombudsmany and, through them, to operate
a state am ombudsman program, which shall, without interference
by any executive agency, undertake to discover, investigate, and
determine the presence of conditions or individuals who whieh
constitute a threat to the rights, health, safety, or welfare of
the residents of long-term care facilities. To ensure that the
effectiveness and efficiency of such investigations are not
impeded by advance notice or delay, the Legislature intends that
representatives of the office ombudsman—andombudsman—ecouneils
ara—theirdesignated—representatives not be required to obtain

warrants in order to enter into or conduct investigations or

onsite administrative assessments of long-term care facilities.
It is the further intent of the Legislature that the environment
in long-term care facilities be conducive to the dignity and
independence of residents and that investigations by

representatives of the office embudsman—ecouneils—shaltt further

the enforcement of laws, rules, and regulations that safeguard
the health, safety, and welfare of residents.

Section 3. Section 400.0063, Florida Statutes, 1s amended
to read:

400.0063 Establishment of Office of State Long-Term Care
Ombudsman; designation of ombudsman and legal advocate.—

(1) There is created an Office of State Long-Term Care

Ombudsman in the Department of Elderly Affairs.
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(2) (a) The Office of State Long-Term Care Ombudsman shall

be headed by the state Lemg—TFermCare ombudsman, who shall serve

on a full-time basis and shall personally, or through
representatives of the office, carry out the purposes and

functions of the state ombudsman program effiee in accordance

with state and federal law.

(b) The state ombudsman shall be appointed by and shall
serve at the pleasure of the Secretary of Elderly Affairs. The
secretary shall appoint a person who has expertise and
experience in the fields of long-term care and advocacy to serve

as state ombudsman.

(3) (a) There is created in the office the position of legal
advocate, who shall be selected by and serve at the pleasure of
the state ombudsman and shall be a member in good standing of
The Florida Bar.

(b) The duties of the legal advocate shall include, but not
be limited to:

1. Assisting the state ombudsman in carrying out the duties

of the office with respect to the abuse, neglect, exploitation,

or violation of rights of residents of long-term care
facilities.

2. Assisting the state council and representatives of the

)]
B
)]

office }teeal—eeouneits in carrying out their responsibilities
under this part.

3. Pursuing administrative, legal, and other appropriate
remedies on behalf of residents.

4. Serving as legal counsel to the state council and

representatives of the office leeal—ecouneits;—or individualt

mamb
meTo

ers—thereeof; against whom any suit or other legal action is
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initiated in connection with the performance of the official
duties of the state ombudsman program eeuvneits—eran—individuat
member.

Section 4. Section 400.0065, Florida Statutes, 1s amended

to read:

400.0065 Office of State Long-Term Care Ombudsman; duties
and responsibilities.—

(1) The purpose of the Office of State Long-Term Care
Ombudsman is shaitd—be to:

(a) Identify, investigate, and resolve complaints made by
or on behalf of residents of long-term care facilities relating
to actions or omissions by providers or representatives of
providers of long-term care services, other public or private
agencies, guardians, or representative payees that may adversely
affect the health, safety, welfare, or rights of the residents.

(b) Provide services that assist in protecting the health,
safety, welfare, and rights of residents.

(c) Inform residents, their representatives, and other
citizens about obtaining the services of the state Leng—TFerm
Eare ombudsman program and its representatives.

(d) Ensure that residents have regular and timely access to
the services provided through the office and that residents and
complainants receive timely responses from representatives of
the office to their complaints.

(e) Represent the interests of residents before
governmental agencies and seek administrative, legal, and other
remedies to protect the health, safety, welfare, and rights of
the residents.

(f) Administer the state council apd—Fecatl—ecouvuneits.
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(g) Analyze, comment on, and monitor the development and
implementation of federal, state, and local laws, rules, and
regulations, and other governmental policies and actions, that
pertain to the health, safety, welfare, and rights of the
residents, with respect to the adequacy of long-term care
facilities and services in the state, and recommend any changes
in such laws, rules, regulations, policies, and actions as the
office determines to be appropriate and necessary.

(h) Provide technical support for the development of
resident and family councils to protect the well-being and
rights of residents.

(2) The state Feng-TFerm—ECare ombudsman has shatli—have the

duty and authority to:

(a) Establish and coordinate districts leeal—ecotwneils

throughout the state.

(b) Perform the duties specified in state and federal law,
rules, and regulations.

(c) Within the limits of appropriated federal and state
funding, employ such personnel as are necessary to perform
adequately the functions of the office and provide or contract
for legal services to assist the state council and

representatives of the office deeal—eeuwreils in the performance

of theilir duties. Staffpositiens—established forthe purpose—of
+
)

Page 7 of 59
4/11/2013 8:59:52 AM 586-03641-13




187
188
189
190
191
192
193
194
195
196
197
198
199
200
201
202
203
204
205
206
207
208
209
210
211
212
213
214
215

Florida Senate - 2013 COMMITTEE AMENDMENT
Bill No. SB 1212

| VOTRRR =222

(d) Contract for services necessary to carry out the

activities of the office.

(e) Apply for, receive, and accept grants, gifts, or other
payments, including, but not limited to, real property, personal
property, and services from a governmental entity or other
public or private entity or person, and make arrangements for
the use of such grants, gifts, or payments.

(f) Coordinate, to the greatest extent possible, state and
local ombudsman services with the protection and advocacy
systems for individuals with developmental disabilities and
mental illnesses and with legal assistance programs for the poor

through adoption of memoranda of understanding and other means.

() v o
TS7 TcCTT T

(g) 4> Enter into a cooperative agreement with the Medicaid

Fraud Division as prescribed under s. 731 (e) (2) (B) of the Older
Americans Act.

(h)«+> Prepare an annual report describing the activities
carried out by the office, the state council, and the districts
teeat——eceouneils in the year for which the report is prepared. The
state ombudsman shall submit the report to the secretary, the

United States Assistant Secretary for Aging, the Governor, the

President of the Senate, the Speaker of the House of

Representatives, the Secretary of Children and Families, and the

Secretary of Health Care Administration at least 30 days before

the convening of the regular session of the Legislature. The
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220| HealrthCceareAdministratien+ The report shall, at a minimum:

221 1. Contain and analyze data collected concerning complaints
2272 about and conditions in long-term care facilities and the

223 disposition of such complaints.

224 2. Evaluate the problems experienced by residents.

225 3. Analyze the successes of the state ombudsman program

226| during the preceding year, including an assessment of how

227 successfully the office pregram has carried out its

228 responsibilities under the Older Americans Act.

229 4. Provide recommendations for policy, regulatory, and

230 statutory changes designed to solve identified problems; resolve
231 residents’ complaints; improve residents’ lives and quality of
232 care; protect residents’ rights, health, safety, and welfare;
233 and remove any barriers to the optimal operation of the state
234 Fore

e

erm—Care ombudsman program.

235 5. Contain recommendations from the state Leng-TFermCare
236| embwdsman council regarding program functions and activities and
237 recommendations for policy, regulatory, and statutory changes
238 designed to protect residents’ rights, health, safety, and

239| welfare.

240 6. Contain any relevant recommendations from

241 representatives of the office leeat—eouneits regarding program

242 functions and activities.
243 Section 5. Section 400.0067, Florida Statutes, is amended
244 to read:

Page 9 of 59
4/11/2013 8:59:52 AM 586-03641-13




245
246
247
248
249
250
251
252
253
254
255
256
257
258
259
260
261
262
263
264
265
266
267
268
269
270
271
272
273

Florida Senate - 2013 COMMITTEE AMENDMENT
Bill No. SB 1212

| VOTRRR =222

400.0067 State Long-Term Care Ombudsman Council; duties;
membership.—

(1) There is created, within the Office of State Long-Term
Care Ombudsman, the State Long-Term Care Ombudsman Council.

(2) The state Lerng—TFermCare—Ombudsmarn council shall:

(a) Serve as an advisory body to assist the state ombudsman

in reaching a consensus among districts +eeat—eeouneils on issues

affecting residents and impacting the optimal operation of the
program.

(b) Serve as an appellate body in receiving from the
districts ‘eeat—eeouneits complaints not resolved at the district
teeat level. Any individual member or members of the state
council may enter any long-term care facility involved in an
appeal, pursuant to the conditions specified in s. 400.0074(2).

(c) Assist the state ombudsman to discover, investigate,

and determine the existence of abuse or neglect in any long-term
care facility, and work with the adult protective services
program as required in ss. 415.101-415.113.

(d) Assist the state ombudsman in eliciting, receiving,
responding to, and resolving complaints made by or on behalf of
residents.

(e) Elicit and coordinate state, district *eead, and
voluntary organizational assistance for the purpose of improving
the care received by residents.

(f) Assist the state ombudsman in preparing the annual
report described in s. 400.0065.

(3) The state Feorg—TFermCare—Ombudsman council shall be

composed of one active certified ombudsman from each district

eagt—ecouneil—member—elect egt—eouneird plus three

] g sz SN -
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at-large members appointed by the secretary Gevernor.

(a) Each district manager, in consultation with the

district ombudsmen, shall select a district ombudsman ‘eeat

(b)1l. The state ombudsman seeretary—after consuttingwith
the—ombudsmany shall submit to the secretary Gewvermer a 1li
individuals persens recommended for appointment to the at-large

positions on the state council. The list may skhatd+ not include

the name of any individual persern who is currently serving in a

district enatecalecouneit.

2. The secretary Gewverne¥r shall appoint three at-large
members chosen from the list.
3. If the secretary Gewvermor does not appoint an at-large

member to fill a vacant position within 60 days after the list

is submitted, the state seeretary—after econsultting
ombudsman+ shall appoint an at-large member to fill that wvacant
position.

(4) (a)4er3=—>A+E State council members shall serve 3-year
terms.

2+~ A member of the state council may not serve more than
two consecutive terms.

(b)3= A district manager, in consultation with the district

ombudsmen, l‘eeal—eeouneil may recommend replacement remevalt of

its selected ombudsman on eleected—representative—from the state

council by—amajerity—vete. If the district manager, in
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consultation with the district ombudsmen, selects a replacement

Ombudsman PRV E RN i B TN S NP roamasy 1t v Ao ANt S d s +1h ool
y SO CTrT——VvVOoOTCo oMo ve—xT oo TP TrCostitacTvey crric—OCa=T

(c)4~ The position of any member missing three state

council meetings within a 1l-year period without cause may be

declared vacant by the state ombudsman. The findings of the

state ombudsman regarding cause shall be final and binding.

(d) 5+ Any vacancy on the state council shall be filled in
the same manner as the original appointment.

(e)Her1. The state council shall elect a chair to serve for
a term of 1 year. A chair may not serve more than two
consecutive terms.

2. The chair shall select a vice chair from among the
members. The vice chair shall preside over the state council in
the absence of the chair.

3. The chair may create additional executive positions as
necessary to carry out the duties of the state council. Any
person appointed to an executive position shall serve at the
pleasure of the chair, and his or her term shall expire on the
same day as the term of the chair.

4. A chair may be immediately removed from office before
prieor—te the expiration of his or her term by a vote of two-
thirds of all state council members present at any meeting at
which a quorum is present. If a chair is removed from office
before prier—+te the expiration of his or her term, a replacement

chair shall be chosen during the same meeting in the same manner

as described in this paragraph, and the term of the replacement
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332 chair shall begin immediately. The replacement chair shall serve
333 for the remainder of the term and is eligible to serve two

334 subsequent consecutive terms.

335 (f)4er1. The state council shall meet upon the call of the

336 chair or upon the call of the state ombudsman. The state council

337 shall meet at least quarterly but may meet more frequently as
338 needed.

339 2. A quorum shall be considered present if more than 50

340| percent of all active state council members are in attendance at
341 the same meeting.

342 3. The state council may not vote on or otherwise make any
343| decisions resulting in a recommendation that will directly

344 impact the state council or any district dteeat—eeuneild, outside

345 of a publicly noticed meeting at which a gquorum is present.

346 (g) £ Members shall receive no compensation but shall,

347 with approval from the state ombudsman, be reimbursed for per

348| diem and travel expenses as provided in s. 112.061.

349 Section 6. Section 400.0069, Florida Statutes, 1s amended
350 to read:

351 400.0069 ZHeeatr Long-term care ombudsman districts eeuvrmeilts;
352 duties; appointment membership.—

353 (1) (a) The state ombudsman shall designate districts teeax

354| Jleng—termecare—ombudsman—ecouneils To carry out the duties of the

355 state Leng-Ferm—Care ombudsman program withinteocal—ecommunities.

356 FEach district d‘eeat—eouneit shall function under the direction

357 of the state ombudsman.

358 (b) The state ombudsman shall ensure that there are

qar

] o o n ] o] At~ ]
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359 representatives of the office is—=

360 operating in each district ef—thedepartmentispltanning—and

>
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. _ bad Lt 1 1
couneils as necessary to ensure that residents throughout the

state have adequate access to state Ferg—Ferm—LCare ombudsman

program services. Fheombudsman;—after approval—fromthe

4
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(2) The duties of the representatives of the office in the

districts deeat—eouvneils are to:

St v g
o Cy

P
meechanismfor protecting the health, safety, welfare, and eivit
ard—humarn rights of residents.

(a) Provide services to assist in Serve—as—athird

(b) Discover, investigate, and determine the existence of

abuse, ¥ neglect, or exploitation using in—any—tong—term——eare
s

s. 415.101-

Hh
qar

v—and—te—use the procedures provided for in

2
=

B

S
(& S

1A

15.113 when applicable.

(c) Identify Elieit;—reeeiwve, investigate, respend—Etes+ and

resolve complaints made by or on behalf of residents relating to

actions or omissions by providers or representatives of

providers of long-term care services, other public or private

agencies, guardians, or representative payees that may adversely

affect the health, safety, welfare, or rights of residents.

(d) Review and, if necessary, comment on all existing or
proposed rules, regulations, and other governmental policies and
actions relating to long-term care facilities that may
potentially have an effect on the rights, health, safety, and
welfare of residents.

(e) Review personal property and money accounts of
residents who are receiving assistance under the Medicaid

program pursuant to an investigation to obtain information
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regarding a specific complaint er—preblem.

(f) Recommend that the state ombudsman and the legal
and other remedies to
and rights of ke

advocate seek administrative, legal,

protect the health, safety, welfare,
residents.

(g) Provide technical assistance for the development of

resident and family councils within long-term care facilities.

(h) 4> Carry out other activities that the state ombudsman

determines to be appropriate.
(3) In order to carry out the duties specified in

(2), a representative of the office may memberof o

I o~
L& g =y O TOITC I

subsection

[0)]
D

2
=

H
()
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wtheorized—+te enter any long-term care facility
without notice or without first obtaining a warrant; however,

400.0074(2)
notice of a followup administrative assessment.

(4) Each district teeal—eouneid shall be composed of

PN N I S
LALJJC\./L [
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may apply regarding
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ombudsmen membe¥rs whose primary residences are ¥residenee—is

located within the boundaries of the district J‘eecat—ecouneilr’ls
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Jotr o CTcOotr.

(a) Upon good cause shown, the state ombudsman, in his or

her sole discretion, may appoint an ombudsman to another
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pursuant to s. 430.0402 and chapter 435. TFhe—ombudsman—shatt

(b) The state ombudsman shall approve or deny the
appointment of the individual as an ombudsman. Fhe——seeretary—may

(c) Upon appointment as an ombudsman, the individual may

participate in district activities but may not represent the

office or conduct any authorized program duties until the

individual has completed the initial training specified in s.

400.0091 (1) and has been certified by the state ombudsman.

(d) The state ombudsman, for good cause shown, such as

development of a conflict of interest, failure to adhere to the

policies and procedures established by the office, or

demonstrated inability to carry out the responsibilities of the

office, may rescind the appointment of an individual as an

ombudsman. After the appointment is rescinded, the individual

may not conduct any duties as an ombudsman and may not represent

the office or the state ombudsman program. A—Jteecal—eceounecil-may

£
1

r =~ £ n r e 1+t MmN ey
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(6)48)> An ombudsman may not A—member of a toecal couneilt

shatt receive me compensation but shall, with approval from the

state ombudsman, be reimbursed for travel expenses both—within

11

counpeid in accordance
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with theprevisiens—of s. 112.061.

(7) 49> The representatives of the office teeal—eouneils are

authorized to call upon appropriate state agencies ef—state
govverament for sweh professional assistance as may—be needed in
the discharge of their duties, and such—A++ state agencies

shall cooperate with—the toeal—eovneits in providing requested

information and agency representation at—eeupeil-meetings.

Section 7. Section 400.0070, Florida Statutes, is amended
to read:

400.0070 Conflicts of interest.—

(1) A representative of the office The—eombudsman shall not:

(a) Have a direct involvement in the licensing or
certification of, or an ownership or investment interest in, a
long-term care facility or a provider of a long-term care
service.

(b) Be employed by, or participate in the management of, a
long-term care facility.

(c) Receive, or have a right to receive, directly or
indirectly, remuneration, in cash or in kind, under a
compensation agreement with the owner or operator of a long-term

care facility.
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(2) Each representative emptoyee of the office—eaechstate
cogneit—member;—and—each tocal—eouneit—member shall certify that

he or she has no conflict of interest.

(3) The department, in consultation with the state

ombudsman, shall define by rule:

(a) Situations that constitute an individual’s a—persen

having a conflict of interest that could materially affect the

objectivity or capacity of the individual a—persen to serve as a

representative emnr—pn—ombudsman——<councerl;—oras—an—ecmployee of the
ff' e SN | Ozl e 12+ 1 S raoaoca £ +1 [QESIENE S T ornag—Taxrm
o lC\_,, WIT 1T 1T L,(_A.J_J__Y_I_J.L\.j A\ AW CTIT t/uJ_t/UQ\.,Q g T [N & N W ) J_lull\.j S S N g

(b) The procedure by which an individual a—persen listed in

subsection (2) shall certify that he or she has no conflict of
interest.
Section 8. Section 400.0071, Florida Statutes, is amended

to read:

400.0071 State Leng—TFermLtare ombudsman program complaint

procedures.—The department, in consultation with the state

ombudsman, shall adopt rules implementing state and local
complaint procedures. The rules must include procedures for

receiving, investigating, identifying, and resolving complaints

concerning the health, safety, welfare, and rights of residents+

(1 D P L P B S N P R I g
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593 of fice;—the stateecouvneil;—orthe tocal—eouneit in the

594 performance of official duties as described in s. 400.0083 (1)
595| and to have committed a violation of this part. The

596| representative of the office embudsman shall report a facility’s

597 refusal to allow entry to the facility to the state ombudsman or

598| his or her designee, who shall then report the incident to the

599| agency, and the agency shall record the report and take it into
600 consideration when determining actions allowable under s.

601| 400.102, s. 400.121, s. 429.14, s. 429.19, s. 429.69, or s.

602 429.71.

603 Section 10. Section 400.0074, Florida Statutes, 1s amended
604 to read:

605 400.0074 Feecaleombudsman——ecouneit Onsite administrative

606 assessments.—

007 (1) A representative of the office must Far—additien—teo—any
608 seeeifieinvestigoation condueted pursuant—to o complaint—+the

609 Toeal—ecouneit—shatdt conduct, at least annually, an onsite

610 administrative assessment of each nursing home, assisted living

611 facility, and adult family-care home within—its—urisdiection.

0l2 This administrative assessment must be resident-centered and

613| must skhaedt focus on factors affecting the rights, health,

614 safety, and welfare of the residents. Eaeh Jleecal—eeuneil—3s

615| ercouraged—to—conduct o —simitar onsite administrative assessment

616 £ B S I I s H: P U PP R O I N
O OO CTTIT [ A\ 5\ S Sy U S N i i @ R _I_Ull\j C O ITTIT \Y @ B S J_().\/_L_L_LL,_Y W ITCTITTIT T
617 Farisdietions
618 (2) An onsite administrative assessment is eeonduetedby—a

619 Toeal—couneil—shatl—Pbe subject to the following conditions:
620 (a) To the extent possible and reasonable, the

621 administrative assessment assessments shall not duplicate the
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efforts of the—ageney surveys and inspections conducted by state

agencies of long-term care facilities uwnderpart—FFof +this
Aot o o T o] T T ahanmtar A40Q
\./J.J.LA.LJL., - T LJLA.J_ oy == AT J S g \_/J.J.LA.LJL_, - T .

(b) An administrative assessment shall be conducted at a

time and for a duration necessary to produce the information

required

13

+1n Ak £ o+
[ AT (=

to complete the assessment earry

A\ Aw n

(c)

be provided to a long-term care facility,

o
T =] o T

Advance notice of an administrative assessment may not

except that notice of

followup assessments on specific problems may be provided.

A representative of the office leecal—ecourneil-member

(d)

physiealtty present for the administrative assessment must

identify

himself or herself to the administrator

i
£
[ S

)

Speedt
facility
(e)

o aa
T

o Yz
=] gt ULy

or his or her designee.

An administrative assessment may not

interfere with the programs and activities of

unreasonably

residents.

EEE2N mamis

(f) A representative of the office teealt

o ez ] r
CTOoOTITC T T ICcIinoTT

may

not enter a single-family residential unit within a long-term

care facility during an administrative assessment without the

permission of the resident or the representative of the

resident.

(g) An administrative assessment must be

conducted in a

manner that will impose no unreasonable burden on a long-term

care facility.

o
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(3)44)> An onsite administrative assessment may not be

accomplished by forcible entry. However, if a representative of

the office ombudsmanor o state or local ecouneilmember 1s not

allowed to enter a long-term care facility, the administrator of
the facility shall be considered to have interfered with a

representative of the office—the state couneil—or the Jloecat

couneidt in the performance of official duties as described in s.
400.0083 (1) and to have committed a violation of this part. The
representative of the office embudsmarn shall report the refusal

by a facility to allow entry to the state ombudsman or his or

her designee, who shall then report the incident to the agency,

and the agency shall record the report and take it into
consideration when determining actions allowable under s.
400.102, s. 400.121, s. 429.14, s. 429.19, s. 429.69, or s.
429.71.

(4) The department, in consultation with the state

ombudsman, may adopt rules implementing procedures for

conducting onsite administrative assessments of long-term care

facilities.

Section 11. Section 400.0075, Florida Statutes, is amended

to read:
400.0075 Complaint notification and resolution procedures.—

(1) (a) Any complaint er—prebiem verified by a
representative of the office anombudsman—eouvneit as a result of

onme ]l g v i~ A o At ~rrma A~ 4+ oyl v roamadla Nl o~ n sz
\/UllltJ_L()._LllL, A tJ_LUJ\J.LClll ) A\ 5 PR U W i ) ) i S PR W ) | J_C\ibl_l__l_c [ S Py i § A\ PR W R Sy @ R [ NS W N i J\J_Y
theloecalecouneil—shaltlt be identified and brought to the

4

attention of the long-term care facility administrator subject

to the confidentiality provisions of s. 400.0077 dn—writing.
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Upon receipt of the information sueh—deoeuwment, the

administrator, with the concurrence of the representative of the

office leeal—eouneit—ehatr, shall establish target dates for
taking appropriate remedial action. If, by the target date, the
remedial action is not completed or forthcoming, the

representative may extend the target date if there is reason to

believe such action would facilitate the resolution of the

complaint, or the representative may refer the complaint to the

district manager teeal—ecovnreil echair mayr—after obtaining

| Tsetan A +h vt A4 1 F + 1 ol v hoao Ao oA
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(b) If an ombudsman determines t£he leocatlcouncil chair

believes that the health, safety, welfare, or rights of a #he

resident are in imminent danger, the ombudsman must immediately

notify the district manager. The district manager ehair—shaltlt
rotify—+the ombudsman—or tegal advecater—who, after verifying

that such imminent danger exists, must notify the appropriate

state agencies, including law enforcement, the state ombudsman,

and the legal advocate to ensure the protection of shall——seek

mmm
T

A4 o
[ PR W i By & By w

He-

leecal + A g omadl Ao+ sretect the
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resident.

(c) If the state ombudsman or legal advocate has reason to
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believe that the long-term care facility or an employee of the
facility has committed a criminal act, the state ombudsman or

legal advocate shall provide the local law enforcement agency

with the relevant information to initiate an investigation of
the case.

(2) 42> Upon referral from a district leeat—eeuneidt, the

state ombudsman or his or her designee eeurneit shall assume the

responsibility for the disposition of the complaint. If a long-
term care facility fails to take action to resolve or remedy the

e—couneit, the state ombudsman eeuvneid

ar

er—a complaint by—the sta

—

a)d= In accordance with s. 400.0077, publicize the

complaint, the recommendations of the representatives of the

office teeal—er—state—eouneit, and the response of the long-term

care facility.

(b) 2+ Recommend to the department and the agency a series
of facility reviews pursuant to s. 400.19, s. 429.34, or s.
429.67 to ensure correction and nonrecurrence of the conditions

that gave giwve rise to the complaint eemplaints against the &

long-term care facility.

(c)3= Recommend to the department and the agency that the
long-term care facility no longer receive payments under any
state assistance program, including Medicaid.

(d) 4= Recommend to the department and the agency that

procedures be initiated for action against xreveeatien—eof the

long-term care facility’s license in accordance with chapter
120.

Page 26 of 59
4/11/2013 8:59:52 AM 586-03641-13




738
739
740
741
742
743
744
745
746
7477
748
749
750
751
752
753
754
755
756
757
758
759
760
761
762
763
764
765
766

Florida Senate - 2013 COMMITTEE AMENDMENT

IS VA R ¥ ol £ o v raoh+ o £ +ha voaca At S 2 d g o A

[ Y = uwiy v I WL LTI Ty O J.J.\jJ.J.L_»._) O CTIT 1T OO T CTTTC (& i s LTT LTTTOTT T I CTTTC
dancaor +hea a1 o171 At £v7 1A mihit A am o r 1o S Az~
Mull\jc_}., CTIT |\ N N @ e O IO 11T LL\JL_J.J._Y CTIT A\ WA AW FW 4 e i ) . - J.C\j(_/LJ. AV oOTTCTy
s ENE S SN TNE AN B = 2 IR -~ SN —RPE 1P SN I 20 =N RPN SN SR T 2NN N 1o+ o alh~11
VVJ.J.V, % R Sy wy - \4 J__I_J__Y_I_J.J.\j CITTO T o o T [ ) T \Aull\j - _I_UL_,UI [ N Iy & Ry S

o ] T da o4+ leaa r A g g s o ag reoamaAd Ao+ Nroatoas~t +

=] T LTTIITT |\ B Ey &> By wy - \ju_L 7 L% SAN B 1§ 1) A S A R D WS iy @ i WS S V4 - TIT |\ . [=J (i LJJ_VL., =T CIT
resident+

(3)4e> If the state ombudsman, after consultation with the

legal advocate, has reason to believe that the long-term care

facility or an employee of the facility has committed a criminal
act, the office embudsmarn shall provide local law enforcement
with the relevant information to initiate an investigation of
the case.

Section 400.0078, is amended

Section 12. Florida Statutes,

to read:

400.0078 Citizen access to state Leng—FermECare ombudsman
program services.—
(1) The office shall establish a statewide toll-free

telephone number and e-mail address for receiving complaints

concerning matters adversely affecting the health, safety,
welfare, or rights of residents.
(2) Bvery—resident—or representativeof a resident—shalt

reeeiwver Upon admission to a long-term care facility, each

resident or representative of a resident must receive

information regarding:

(a) The purpose of the state hLenrg-Ferm—ECare ombudsman
program.s
(b) The statewide toll-free telephone number and e-mail

address for receiving complaints.;—ane

(c) Information that retaliatory action cannot be taken

against a resident for presenting grievances or for exercising
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767 any other resident rights.

768 (d) Other relevant information regarding how to contact
769| representatives of the office program.
770

771| Residents or their representatives must be furnished additional

772 copies of this information upon request.

773 Section 13. Section 400.0079, Florida Statutes, is amended
774 to read:

775 400.0079 Immunity.—

776 (1) Any person making a complaint pursuant to this part who

777| does so in good faith shall be immune from any liability, civil
778 or criminal, that otherwise might be incurred or imposed as a
779| direct or indirect result of making the complaint.

780 (2) Representatives of the office and The—ombudsman—or—any
781 i i i

782 offiece—as—weltl—as—att members of the state council ard—Jdeealt

783| eewreitsy shall be immune from any liability, civil or criminal,
784 that otherwise might be incurred or imposed during the good

785 faith performance of official duties.

786 Section 14. Section 400.0081, Florida Statutes, is amended
787 to read:

788 400.0081 Access to facilities, residents, and records.—

789 (1) A long-term care facility shall provide representatives
790 of the office withy—the—state—council—and—itsmembers,—and—the
791 toeatl—<couneils—andtheir members aeccess—te

792 (a) Access to Anypeortien—eof the long-term care facility
793 and residents any—resident—as rnecessary—teo—investigate—o¥

794 resolve—a—<compraint.

795 (b) Appropriate access to medical and social records of a
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resident for review as—necessary—teo—investigateeor resolve—=a
comptaints 1f:

1. The representative of the office has the permission of

the resident or the legal representative of the resident; or
2. The resident is unable to consent to the review and has
no legal representative.

(c) Access to medical and social records of a &he resident

3S—hRecesSsary 1 Tniraat 4 et LV ] 1~z NNt BN IR AN lf-
_Y Ry LllVCOl—L\jul—C A= [ S NI WD J N B VA N @ b\JllLt/_L(.«L_Llll«, .
1. A legal representative or guardian of the resident
refuses to give permission;

2. A representative of the office has reasonable cause to

believe that the legal representative or guardian is not acting
in the best interests of the resident; and

3. The representative of the office stateor toecal ecouneid

member obtains the approval of the state ombudsman.

(d) Access to the administrative records, policies, and
documents to which residents or the general public have access.

(e) Upon request, copies of all licensing and certification
records maintained by the state with respect to a long-term care
facility.

(2) The department, in consultation with the state

ombudsman ard—the—state—ecouneit, may adopt rules to establish
procedures to ensure access to facilities, residents, and
records as described in this section.

Section 15. Section 400.0083, Florida Statutes, is amended
to read:

400.0083 Interference; retaliation; penalties.—

(1) It shall be unlawful for any person, long-term care

facility, or other entity to willfully interfere with a
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representative of the office or+ the state council—er—a—decalt

ecouneit in the performance of official duties.

(2) It shall be unlawful for any person, long-term care
facility, or other entity to knowingly or willfully take action
or retaliate against any resident, employee, or other person for
filing a complaint with, providing information to, or otherwise
cooperating with any representative of the office ory the state

council—er—ateecalecouneil

(3) Any person, long-term care facility, or other entity
that violates this section:

(a) Shall be liable for damages and equitable relief as
determined by law.

(b) Commits a misdemeanor of the second degree, punishable
as provided in s. 775.083.

Section 16. Section 400.0087, Florida Statutes, is amended
to read:

400.0087 Department oversight; funding.—

(1) The department shall meet the costs associated with the

state hLeng—TFermCare ombudsman program from funds appropriated

(a) The department shall include the costs associated with

support of the state Leng—TermCare ombudsman program when
developing its budget requests for consideration by the Governor
and submittal to the Legislature.

(b) The department may divert from the federal ombudsman
appropriation an amount equal to the department’s administrative
cost ratio to cover the costs associated with administering the

state ombudsman program. The remaining allotment from the Older

Americans Act program shall be expended on direct ombudsman
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(2) The department shall monitor the office and# the state

activities.

council—and—the—Jteoeal—eouneilts to ensure that each is carrying
out the duties delegated to it by state and federal law.

(3) The department is responsible for ensuring that the
office:

(a) Has the objectivity and independence required to
qualify it for funding under the federal Older Americans Act.

(b) Provides information to public and private agencies,
legislators, and others.

(c) Provides appropriate training to representatives of the

v A~ ~-arn~a ] o
C—O T O0Caor—CCoonttrr=—5.

qar

4
T

office er—eof +the s

(d) Coordinates ombudsman services with Disability Rights

B

v £ D o tra+h 1 o 1 4+ 2 o and
cCTr—TTOTLT T To—wWwIcir ot oo TS

Florida +theAdveecacey—ECe

r o
T Lo Ul

N
N

with providers of legal services to residents efJleng—term—eare

faeilities in compliance with state and federal laws.

(4) The department shall also:

(2) Receive and disburse state and federal funds for
purposes that the state ombudsman has formulated in accordance
with the Older Americans Act.

(b) Whenever necessary, act as liaison between agencies and
branches of the federal and state governments and the office
State—hong-Term—Ccare—oOmbudsman—Program.

Section 17. Section 400.0089, Florida Statutes, is amended
to read:

400.0089 Complaint data reports.—The office shall maintain
a statewide uniform reporting system to collect and analyze data
relating to complaints and conditions in long-term care

facilities and to residents for the purpose of identifying and
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resolving significant complaints prebtems. The office shall

publish quarterly and make readily available information

pertaining to the number and types of complaints received by the

el

state Leng

rm—Care ombudsman program and shall include such
information in the annual report required under s. 400.0065.

Section 18. Section 400.0091, Florida Statutes, is amended
to read:

400.0091 Training.—The state ombudsman shall ensure that

appropriate training is provided to all representatives
ewptovyees of the office amd—teothe memberseof the state—and

leocatl—ecouneils.

(1) All representatives state—and leocatlcouneceil members—and

emproyees of the office shall be given a minimum of 20 hours of

training upon employment with the office or appointment as an

ombudsman. Ten approevat—s—a Stateor leocal——councrl member—and

108 hours of continuing education are required annually

thereafter.

(2) The state ombudsman shall approve the curriculum for

the initial and continuing education training, which must, at a
minimum, address:

a) Resident confidentiality.

b) Guardianships and powers of attorney.

c) Medication administration.

d) Care and medication of residents with dementia and
Alzheimer’s disease.

Accounting for residents’ funds.

Discharge rights and responsibilities.

Cultural sensitivity.

Any other topic related to residency within a long-term
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care facility recommended by the seeretary.

(3) An individual Ne—emptoyee;

Hh

£1 o r oo o
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T

state ombudsman, may not hold himself or herself out as a
representative of the office StateLong—TermCareOmbudsman
Proegram or conduct any authorized program duty described in this
part unless the individual perser has received the training

required by this section and has been certified by the state

ombudsman as qualified to carry out ombudsman activities on

behalf of the office er—+the state or Jocal couneilts.

Section 19. Subsection (4) of section 20.41, Florida
Statutes, is amended to read:

20.41 Department of Elderly Affairs.—There is created a
Department of Elderly Affairs.

(4) The department shall administer the Office of State
Long-Term Care Ombudsman Eeuwreils; created by s. 400.0063

ereatedby—s+—4680-060669 and shall, as required by s. 712 of the
federal Older Americans Act of 1965, ensure that beth the state

office operates and—lecal long—termecarc—ombudsman—cougneids

eperate 1in compliance with the Older Americans Act.

Section 20. Subsections (11) through (19) of section
400.021, Florida Statutes, are renumbered as subsections (10)
through (18), respectively, and present subsections (10) and
(18) are amended to read:

400.021 Definitions.—When used in this part, unless the

context otherwise requires, the term:
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within—+the Older Americans—Aet plaonning andservice areas—

(17)4+8) “State ombudsman program eeuneit” means the Office
of State Long-Term Care Ombudsman €euwneid established pursuant
to s. 400.0063 406-0067.

Section 21. Paragraph (c) of subsection (1) and subsections
(2) and (3) of section 400.022, Florida Statutes, are amended to
read:

400.022 Residents’ rights.—

(1) All licensees of nursing home facilities shall adopt
and make public a statement of the rights and responsibilities
of the residents of such facilities and shall treat such
residents in accordance with the provisions of that statement.
The statement shall assure each resident the following:

(c) Any entity or individual that provides health, social,
legal, or other services to a resident has the right to have
reasonable access to the resident. The resident has the right to
deny or withdraw consent to access at any time by any entity or
individual. Notwithstanding the visiting policy of the facility,
the following individuals must be permitted immediate access to
the resident:

1. Any representative of the federal or state government,
including, but not limited to, representatives of the Department
of Children and Family Services, the Department of Health, the
Agency for Health Care Administration, the Office of the
Attorney General, and the Department of Elderly Affairs; any law
enforcement officer; representatives members of the state er

+eeat ombudsman program eewneidt; and the resident’s individual

physician.

2. Subject to the resident’s right to deny or withdraw
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consent, immediate family or other relatives of the resident.

The facility must allow representatives of the state Leong—TFerm
Care ombudsman program Eewneit to examine a resident’s clinical
records with the permission of the resident or the resident’s
legal representative and consistent with state law.

(2) The licensee for each nursing home shall orally inform
the resident of the resident’s rights and provide a copy of the
statement required by subsection (1) to each resident or the
resident’s legal representative at or before the resident’s
admission to a facility. The licensee shall provide a copy of
the resident’s rights to each staff member of the facility. Each

such licensee shall prepare a written plan and provide

appropriate staff training to implement £he—provisiens—ef this
section. The written statement of rights must include a
statement that a resident may file a complaint with the agency
or state +eead ombudsman program eeuneit. The statement must be
in boldfaced type and shall include the name—address—and
telephone number and e-mail address of the state mumbers—eof—the
+eeat ombudsman program eewrneit and the telephone number of the

central abuse hotline where complaints may be lodged.
(3) Any violation of the resident’s rights set forth in

this section shall constitute grounds for action by the agency

under the—provisiens—ef s. 400.102, s. 400.121, or part II of
chapter 408. In order to determine whether the licensee is
adequately protecting residents’ rights, the licensure
inspection of the facility shall include private informal
conversations with a sample of residents to discuss residents’

experiences within the facility with respect to rights specified
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in this section and general compliance with standards+ and

consultation with the state ombudsman program eevnreil—in
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Section 22. Subsections (8) and (9) and (11) through (14)
of section 400.0255, Florida Statutes, are amended to read:

400.0255 Resident transfer or discharge; requirements and
procedures; hearings.—

(8) The notice required by subsection (7) must be in
writing and must contain all information required by state and
federal law, rules, or regulations applicable to Medicaid or
Medicare cases. The agency shall develop a standard document to
be used by all facilities licensed under this part for purposes
of notifying residents of a discharge or transfer. Such document

must include a means for a resident to request the state teealt

Tong—term—eare ombudsman program eeumeit to review the notice
and request information about or assistance with initiating a
fair hearing with the department’s Office of Appeals Hearings.
In addition to any other pertinent information included, the
form shall specify the reason allowed under federal or state law
that the resident is being discharged or transferred, with an
explanation to support this action. Further, the form shall
state the effective date of the discharge or transfer and the
location to which the resident is being discharged or
transferred. The form shall clearly describe the resident’s
appeal rights and the procedures for filing an appeal, including
the right to request the state ‘eeat ombudsman program eeuheit
to review the notice of discharge or transfer. A copy of the

notice must be placed in the resident’s clinical record, and a
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copy must be transmitted to the resident’s legal guardian or
representative and to the state leeat ombudsman program eevneit
within 5 business days after signature by the resident or
resident designee.

(9) A resident may request that the state +eeat ombudsman

program eeureit review any notice of discharge or transfer given
to the resident. When requested by a resident to review a notice

of discharge or transfer, the state ‘eeadt ombudsman program

eewreit shall do so within 7 days after receipt of the request.
The nursing home administrator, or the administrator’s designee,
must forward the request for review contained in the notice to
the state +eead ombudsman program eewreid within 24 hours after
such request is submitted. Failure to forward the request within
24 hours after the request is submitted shall toll the running
of the 30-day advance notice period until the request has been
forwarded.

(11) Notwithstanding paragraph (10) (b), an emergency
discharge or transfer may be implemented as necessary pursuant
to state or federal law during the period of time after the
notice is given and before the time a hearing decision is
rendered. Notice of an emergency discharge or transfer to the
resident, the resident’s legal guardian or representative, and

the state deeat ombudsman program eewmeidt 1if requested pursuant

to subsection (9) must be by telephone or in person. This notice
shall be given before the transfer, if possible, or as soon

thereafter as practicable. A representative of the state teeald

ombudsman program eevmeit conducting a review under this
subsection shall do so within 24 hours after receipt of the

request. The resident’s file must be documented to show who was
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contacted, whether the contact was by telephone or in person,
and the date and time of the contact. If the notice is not given
in writing, written notice meeting the requirements of
subsection (8) must be given the next working day.

(12) After receipt of any notice required under this
section, the state ‘eeadt ombudsman program eewreidt may request a
private informal conversation with a resident to whom the notice
is directed, and, if known, a family member or the resident’s
legal guardian or designee, to ensure that the facility is
proceeding with the discharge or transfer in accordance with £he

reguirements—of this section. If requested, the state teeat

ombudsman program eeuvneit shall assist the resident with filing
an appeal of the proposed discharge or transfer.

(13) The following persons must be present at all hearings
authorized under this section:

(a) The resident, or the resident’s legal representative or
designee.

(b) The facility administrator, or the facility’s legal

representative or designee.

A representative of the state teealJteng—fterm—eare ombudsman

program eewreit may be present at all hearings authorized by
this section.
(14) In any hearing under this section, the following

information concerning the parties shall be confidential and

exempt from the—previsiens—of s. 119.07(1):
(a) Names and addresses.
(b) Medical services provided.

(c) Social and economic conditions or circumstances.
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(d) Evaluation of personal information.

(e) Medical data, including diagnosis and past history of
disease or disability.

(f) Any information received verifying income eligibility
and amount of medical assistance payments. Income information
received from the Social Security Administration or the Internal
Revenue Service must be safeguarded according to the

requirements of the agency that furnished the data.

The exemption created by this subsection does not prohibit

access to such information by the state ombudsman program &

term—eare—ombudsman—eounetrt upon request, by a

1 oner
oS

H-

1locon
O™

reviewing court if such information is required to be part of
the record upon subsequent review, or as specified in s. 24 (a),
Art. I of the State Constitution.

Section 23. Subsection (2) of section 400.1413, Florida
Statutes, is amended to read:

400.1413 Volunteers in nursing homes.—

(2) This section does not affect the activities of the

state er—Jteecal—Jteong—=te

m—eare ombudsman program eevneits

m

authorized under part I.

Section 24. Paragraph (d) of subsection (5) of section
400.162, Florida Statutes, is amended to read:

400.162 Property and personal affairs of residents.—

(5)

(d) If, at any time during the period for which a license
is issued, a licensee that has not purchased a surety bond or
entered into a self-insurance agreement, as provided in

paragraphs (b) and (c), 1is requested to provide safekeeping for
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the personal funds of a resident, the licensee shall notify the
agency of the request and make application for a surety bond or
for participation in a self-insurance agreement within 7 days
after ef the request, exclusive of weekends and holidays. Copies
of the application, along with written documentation of related
correspondence with an insurance agency or group, shall be
maintained by the licensee for review by the agency and the
state Nursing Heomeand TLong—TermLCareFaecility ombudsman program
Covrneilt.

Section 25. Subsections (1) and (4) of section 400.19,

Florida Statutes, are amended to read:

400.19 Right of entry and inspection.—

(1) In accordance with part II of chapter 408, the agency
and any duly designated officer or employee thereof or a
representative member 0f the state Leng—TFermCare ombudsman
program Ceureil—eor—the Jlocal leong—term carcombudsman—<couneid
shatt have the right to enter upon and into the premises of any

facility licensed pursuant to this part, or any distinct nursing
home unit of a hospital licensed under chapter 395 or any
freestanding facility licensed under chapter 395 that provides
extended care or other long-term care services, at any

reasonable time in order to determine the state of compliance

with £heprevisiens—ef this part, part II of chapter 408, and
applicable rules in force pursuant thereto. The agency shall,
within 60 days after receipt of a complaint made by a resident
or resident’s representative, complete its investigation and
provide to the complainant its findings and resolution.

(4) The agency shall conduct unannounced onsite facility

reviews following written verification of licensee noncompliance
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in instances in which the state ombudsman program a—teng

care—ombudsman—ecouneit, pursuant to ss. 400.0071 and 400.

rm
oIt

075,

has received a complaint and has documented deficiencies in

ar

o

resident care or in the physical plant of the facility that
threaten the health, safety, or security of residents, or when
the agency documents through inspection that conditions in a
facility present a direct or indirect threat to the health,
safety, or security of residents. However, the agency shall
conduct unannounced onsite reviews every 3 months of each
facility while the facility has a conditional license.
Deficiencies related to physical plant do not require followup
reviews after the agency has determined that correction of the
deficiency has been accomplished and that the correction is of
the nature that continued compliance can be reasonably expected.

Section 26. Subsection (1) of section 400.191, Florida
Statutes, is amended to read:

400.191 Availability, distribution, and posting of reports
and records.—

(1) The agency shall provide information to the public
about all of the licensed nursing home facilities operating in
the state. The agency shall, within 60 days after a licensure
inspection visit or within 30 days after any interim visit to a

facility, send copies of the inspection reports to the state

Toeatl—Joeng—termeare ombudsman program eeuvreit, the agency’s
local office, and a public library or the county seat for the
county in which the facility is located. The agency may provide
electronic access to inspection reports as a substitute for
sending copies.

Section 27. Subsection (6) and paragraph (c) of subsection
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1173 (7) of section 400.23, Florida Statutes, is amended to read:
1174 400.23 Rules; evaluation and deficiencies; licensure
1175 status.—

1176 (6) Before Prier—+te conducting a survey of the facility,

1177 the survey team shall obtain a copy of the state teoeatl Jong—term

1178| eare ombudsman program eewmeit report on the facility. Problems
1179| noted in the report shall be incorporated into and followed up

1180 through the agency’s inspection process. This procedure does not

1181| preclude the state teeatr—dong—term—eare ombudsman program

1182| eeuwrmeit from requesting the agency to conduct a followup visit
1183| to the facility.

1184 (7) The agency shall, at least every 15 months, evaluate
1185| all nursing home facilities and make a determination as to the
1186| degree of compliance by each licensee with the established rules
1187 adopted under this part as a basis for assigning a licensure
1188 status to that facility. The agency shall base its evaluation on
1189 the most recent inspection report, taking into consideration
1190 findings from other official reports, surveys, interviews,

1191 investigations, and inspections. In addition to license

1192 categories authorized under part II of chapter 408, the agency
1193 shall assign a licensure status of standard or conditional to
1194 each nursing home.

1195 (c) In evaluating the overall quality of care and services
1196 and determining whether the facility will receive a conditional
1197 or standard license, the agency shall consider the needs and
1198 limitations of residents in the facility and the results of

1199 interviews and surveys of a representative sampling of

1200 residents, families of residents, representatives of the state

1201 ombudsman program eeuncil—members—in—the planning and serviece
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A—which—+the—F ty—is—Feeated, guardians of residents,

Ao 4 et 1
[ & W S wy & § S Y WIT I COTT T |7 N\ S -

and staff of the nursing home facility.

Section 28. Paragraph (a) of subsection (3), paragraph (f)
of subsection (5), and subsection (6) of section 400.235,
Florida Statutes, are amended to read:

400.235 Nursing home quality and licensure status; Gold
Seal Program.—

(3) (a) The Gold Seal Program shall be developed and
implemented by the Governor’s Panel on Excellence in Long-Term
Care which shall operate under the authority of the Executive
Office of the Governor. The panel shall be composed of three
persons appointed by the Governor, to include a consumer
advocate for senior citizens and two persons with expertise in
the fields of quality management, service delivery excellence,
or public sector accountability; three persons appointed by the
Secretary of Elderly Affairs, to include an active member of a
nursing facility family and resident care council and a member

of the University Consortium on Aging; a representative of the

Office of State Long-Term Care Ombudsman; one person appointed
by the Florida Life Care Residents Association; one person
appointed by the State Surgeon General; two persons appointed by
the Secretary of Health Care Administration; one person
appointed by the Florida Association of Homes for the Aging; and
one person appointed by the Florida Health Care Association.
Vacancies on the panel shall be filled in the same manner as the
original appointments.

(5) Facilities must meet the following additional criteria
for recognition as a Gold Seal Program facility:

(f) Evidence an outstanding record regarding the number and
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types of substantiated complaints reported to the Office of
State Long-Term Care Ombudsman €ewvneit within the 30 months

preceding application for the program.

A facility assigned a conditional licensure status may not
qualify for consideration for the Gold Seal Program until after
it has operated for 30 months with no class I or class II
deficiencies and has completed a regqgularly scheduled relicensure
survey.

(6) The agency, nursing facility industry organizations,
consumers, Office of State Long-Term Care Ombudsman Eeuwreit, and
members of the community may recommend to the Governor
facilities that meet the established criteria for consideration
for and award of the Gold Seal. The panel shall review nominees
and make a recommendation to the Governor for final approval and
award. The decision of the Governor is final and is not subject
to appeal.

Section 29. Paragraph (a) of subsection (1) of section
415.1034, Florida Statutes, is amended to read:

415.1034 Mandatory reporting of abuse, neglect, or
exploitation of wvulnerable adults; mandatory reports of death.—

(1) MANDATORY REPORTING.-—

(a) Any person, including, but not limited to, any:

1. Physician, osteopathic physician, medical examiner,
chiropractic physician, nurse, paramedic, emergency medical
technician, or hospital personnel engaged in the admission,
examination, care, or treatment of vulnerable adults;

2. Health professional or mental health professional other

than one listed in subparagraph 1.;
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3. Practitioner who relies solely on spiritual means for
healing;

4. Nursing home staff; assisted living facility staff;
adult day care center staff; adult family-care home staff;
social worker; or other professional adult care, residential, or
institutional staff;

5. State, county, or municipal criminal justice employee or
law enforcement officer;

6. Ar Employee of the Department of Business and
Professional Regulation conducting inspections of public lodging
establishments under s. 509.032;

7. Florida advocacy council member or representative of the
Office of State Long-Term Care Ombudsman eeuvnreitl—member; Or

8. Bank, savings and loan, or credit union officer,

trustee, or employee,

who knows, or has reasonable cause to suspect, that a wvulnerable
adult has been or is being abused, neglected, or exploited shall
immediately report such knowledge or suspicion to the central
abuse hotline.

Section 30. Subsection (1) of section 415.104, Florida
Statutes, is amended to read:

415.104 Protective investigations of cases of abuse,
neglect, or exploitation of vulnerable adults; transmittal of
records to state attorney.-—

(1) The department shall, upon receipt of a report alleging
abuse, neglect, or exploitation of a wvulnerable adult, begin
within 24 hours a protective investigation of the facts alleged

therein. If a caregiver refuses to allow the department to begin
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a protective investigation or interferes with the conduct of
such an investigation, the appropriate law enforcement agency
shall be contacted for assistance. If, during the course of the
investigation, the department has reason to believe that the
abuse, neglect, or exploitation is perpetrated by a second
party, the appropriate law enforcement agency and state attorney
shall be orally notified. The department and the law enforcement
agency shall cooperate to allow the criminal investigation to
proceed concurrently with, and not be hindered by, the
protective investigation. The department shall make a
preliminary written report to the law enforcement agencies
within 5 working days after the oral report. The department
shall, within 24 hours after receipt of the report, notify the
appropriate Florida local advocacy council, or state long—term
ea¥e ombudsman program eeuneit, when appropriate, that an
alleged abuse, neglect, or exploitation perpetrated by a second

party has occurred. Notice to the Florida local advocacy council

qar

or state Jlerg—termeare ombudsman program eevreit may be

accomplished orally or in writing and shall include the name and
location of the vulnerable adult alleged to have been abused,
neglected, or exploited and the nature of the report.

Section 31. Subsection (8) of section 415.1055, Florida
Statutes, is amended to read:

415.1055 Notification to administrative entities.—

(8) At the conclusion of a protective investigation at a
facility, the department shall notify either the Florida local

advocacy council or state lemng—fterm—eare ombudsman program

courneit of the results of the investigation. This notification

must be in writing.
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Section 32. Subsection (2) of section 415.106, Florida
Statutes, is amended to read:

415.106 Cooperation by the department and criminal Jjustice
and other agencies.—

(2) To ensure coordination, communication, and cooperation
with the investigation of abuse, neglect, or exploitation of
vulnerable adults, the department shall develop and maintain
interprogram agreements or operational procedures among
appropriate departmental programs and the Office of State Long-
Term Care Ombudsman €ewrneilt, the Florida Statewide Advocacy
Council, and other agencies that provide services to vulnerable
adults. These agreements or procedures must cover such subjects
as the appropriate roles and responsibilities of the department
in identifying and responding to reports of abuse, neglect, or
exploitation of vulnerable adults; the provision of services;
and related coordinated activities.

Section 33. Paragraph (g) of subsection (3) of section
415.107, Florida Statutes, i1s amended to read:

415.107 Confidentiality of reports and records.—

(3) Access to all records, excluding the name of the
reporter which shall be released only as provided in subsection
(6), shall be granted only to the following persons, officials,
and agencies:

(g) Any appropriate official of the Florida advocacy

council or state leng—term—eare ombudsman program ceuvReit
investigating a report of known or suspected abuse, neglect, or
exploitation of a vulnerable adult.

Section 34. Subsection (20) of section 429.02, Florida

Statutes, is amended to read:
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429.02 Definitions.—When used in this part, the term:

(20) “Resident’s representative or designee” means a person
other than the owner, or an agent or employee of the facility,
designated in writing by the resident, if legally competent, to
receive notice of changes in the contract executed pursuant to
s. 429.24; to receive notice of and to participate in meetings
between the resident and the facility owner, administrator, or
staff concerning the rights of the resident; to assist the
resident in contacting the state ombudsman program eewneit 1if
the resident has a complaint against the facility; or to bring
legal action on behalf of the resident pursuant to s. 429.29.

Section 35. Paragraph (b) of subsection (3) of section
429.07, Florida Statutes, 1s amended to read:

429.07 License required; fee.—

(3) In addition to the requirements of s. 408.806, each
license granted by the agency must state the type of care for
which the license is granted. Licenses shall be issued for one
or more of the following categories of care: standard, extended
congregate care, limited nursing services, or limited mental
health.

(b) An extended congregate care license shall be issued to
facilities providing, directly or through contract, services
beyond those authorized in paragraph (a), including services
performed by persons licensed under part I of chapter 464 and
supportive services, as defined by rule, to persons who would
otherwise be disqualified from continued residence in a facility
licensed under this part.

1. In order for extended congregate care services to be

provided, the agency must first determine that all regquirements
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established in law and rule are met and must specifically
designate, on the facility’s license, that such services may be
provided and whether the designation applies to all or part of
the facility. Such designation may be made at the time of
initial licensure or relicensure, or upon request in writing by
a licensee under this part and part II of chapter 408. The
notification of approval or the denial of the request shall be
made in accordance with part II of chapter 408. Existing
facilities qualifying to provide extended congregate care
services must have maintained a standard license and may not
have been subject to administrative sanctions during the
previous 2 years, or since initial licensure if the facility has
been licensed for less than 2 years, for any of the following
reasons:

a. A class I or class II violation;

b. Three or more repeat or recurring class III violations
of identical or similar resident care standards from which a
pattern of noncompliance is found by the agency;

c. Three or more class III violations that were not
corrected in accordance with the corrective action plan approved
by the agency;

d. Violation of resident care standards which results in
requiring the facility to employ the services of a consultant
pharmacist or consultant dietitian;

e. Denial, suspension, or revocation of a license for
another facility licensed under this part in which the applicant
for an extended congregate care license has at least 25 percent
ownership interest; or

f. Imposition of a moratorium pursuant to this part or part
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1405 IT of chapter 408 or initiation of injunctive proceedings.

1406 2. A facility that is licensed to provide extended

1407| congregate care services shall maintain a written progress

1408| report on each person who receives services which describes the
1409 type, amount, duration, scope, and outcome of services that are
1410 rendered and the general status of the resident’s health. A
1411 registered nurse, or appropriate designee, representing the
1412 agency shall visit the facility at least quarterly to monitor
1413| residents who are receiving extended congregate care services
1414 and to determine whether +£f the facility is in compliance with
1415| this part, part II of chapter 408, and relevant rules. One of
1416 the visits may be in conjunction with the regular survey. The
1417| monitoring visits may be provided through contractual

1418 arrangements with appropriate community agencies. A registered
1419 nurse shall serve as part of the team that inspects the

1420 facility. The agency may waive one of the required yearly

1421| monitoring visits for a facility that has been licensed for at
1422 least 24 months to provide extended congregate care services,
1423 if, during the inspection, the registered nurse determines that
1424 extended congregate care services are being provided

1425| appropriately, and if the facility has no class I or class II

1426 violations and no uncorrected class III violations. The agency

1427 must first consult with the state temg—term—eare ombudsman

1428| program eewneit for the area in which the facility is located to
1429| determine whether +f any complaints have been made and

1430 substantiated about the quality of services or care. The agency
1431| may not waive one of the required yearly monitoring wvisits if

1432 complaints have been made and substantiated.

1433 3. A facility that is licensed to provide extended
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congregate care services must:

a. Demonstrate the capability to meet unanticipated
resident service needs.

b. Offer a physical environment that promotes a homelike
setting, provides for resident privacy, promotes resident
independence, and allows sufficient congregate space as defined
by rule.

c. Have sufficient staff available, taking into account the
physical plant and firesafety features of the building, to
assist with the evacuation of residents in an emergency.

d. Adopt and follow policies and procedures that maximize
resident independence, dignity, choice, and decisionmaking to
permit residents to age in place, so that moves due to changes
in functional status are minimized or avoided.

e. Allow residents or, if applicable, a resident’s
representative, designee, surrogate, guardian, or attorney in
fact to make a variety of personal choices, participate in
developing service plans, and share responsibility in
decisionmaking.

f. Implement the concept of managed risk.

g. Provide, directly or through contract, the services of a
person licensed under part I of chapter 464.

h. In addition to the training mandated in s. 429.52,
provide specialized training as defined by rule for facility
staff.

4. A facility that is licensed to provide extended
congregate care services is exempt from the criteria for
continued residency set forth in rules adopted under s. 429.41.

A licensed facility must adopt its own requirements within
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guidelines for continued residency set forth by rule. However,
the facility may not serve residents who require 24-hour nursing
supervision. A licensed facility that provides extended
congregate care services must also provide each resident with a
written copy of facility policies governing admission and
retention.

5. The primary purpose of extended congregate care services
is to allow residents, as they become more impaired, the option
of remaining in a familiar setting from which they would
otherwise be disqualified for continued residency. A facility
licensed to provide extended congregate care services may also
admit an individual who exceeds the admission criteria for a
facility with a standard license, if the individual is
determined appropriate for admission to the extended congregate
care facility.

6. Before the admission of an individual to a facility
licensed to provide extended congregate care services, the
individual must undergo a medical examination as provided in s.
429.26(4) and the facility must develop a preliminary service
plan for the individual.

7. When a facility can no longer provide or arrange for
services in accordance with the resident’s service plan and
needs and the facility’s policy, the facility shall make
arrangements for relocating the person in accordance with s.
429.28(1) (k).

8. Failure to provide extended congregate care services may
result in denial of extended congregate care license renewal.

Section 36. Subsection (9) of section 429.19, Florida

Statutes, is amended to read:
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LT
1492 429.19 Violations; imposition of administrative fines;
1493 grounds.—
1494 (9) The agency shall develop and disseminate an annual list

1495| of all facilities sanctioned or fined for violations of state
1496 standards, the number and class of violations involved, the

1497 penalties imposed, and the current status of cases. The list
1498 shall be disseminated, at no charge, to the Department of

1499| Elderly Affairs, the Department of Health, the Department of
1500 Children and Families Famity—Serwviees, the Agency for Persons
1501| with Disabilities, the area agencies on aging, the Florida

1502 Statewide Advocacy Council, and the state amd—3deeat ombudsman
1503| program eevmeits. The Department of Children and Families Famity
1504| Serviees shall disseminate the list to service providers under
1505 contract to the department who are responsible for referring
1506| persons to a facility for residency. The agency may charge a fee
1507 commensurate with the cost of printing and postage to other

1508 interested parties requesting a copy of this list. This

1509| information may be provided electronically or through the

1510 agency’s Internet site.

1511 Section 37. Subsection (8) of section 429.26, Florida

1512 Statutes, is amended to read:

1513 429.26 Appropriateness of placements; examinations of

1514 residents.—

1515 (8) The Department of Children and Families Family—Serviees
1516| may require an examination for supplemental security income and
1517 optional state supplementation recipients residing in facilities
1518 at any time and shall provide the examination whenever a

1519| resident’s condition requires it. Any facility administrator;

1520| personnel of the agency, the department, or the Department of
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1521 Children and Families Family—Serviees; or representative of the
1522 state Jteng—termeare ombudsman program eeuvneil—member who

1523| believes a resident needs to be evaluated shall notify the
1524 resident’s case manager, who shall take appropriate action. A
1525| report of the examination findings shall be provided to the
1526 resident’s case manager and the facility administrator to help
1527 the administrator meet his or her responsibilities under

1528 subsection (1).

1529 Section 38. Subsection (2) and paragraph (b) of subsection
1530 (3) of section 429.28, Florida Statutes, are amended to read:
1531 429.28 Resident bill of rights.—

1532 (2) The administrator of a facility shall ensure that a

1533 written notice of the rights, obligations, and prohibitions set
1534 forth in this part is posted in a prominent place in each

1535 facility and read or explained to residents who cannot read.
1536 This notice shall include the statewide toll-free telephone

1537 number and e-mail address name;——address;—and—tetephone—numbers
1538 of the state +eeadt ombudsman program eewreit+ and central abuse

1539| hotline and, when applicable, the Advocacy Center for Persons
1540 with Disabilities, Inc., and the Florida local advocacy council,
1541| where complaints may be lodged. The facility must ensure a

1542| resident’s access to a telephone to call the state deead

1543| ombudsman program eewmeid, central abuse hotline, Advocacy

1544 Center for Persons with Disabilities, Inc., and the Florida
1545 local advocacy council.

1546 (3)

1547 (b) In order to determine whether the facility is

1548 adequately protecting residents’ rights, the biennial survey

1549| shall include private informal conversations with a sample of
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residents and consultation with the state ombudsman program

eouneidt in the planning and service area in which the facility
is located to discuss residents’ experiences within the
facility.

Section 39. Section 429.34, Florida Statutes, 1s amended to
read:

429.34 Right of entry and inspection.—In addition to the
requirements of s. 408.811, any duly designated officer or
employee of the department, the Department of Children and
Families Famity—Serviees, the Medicaid Fraud Control Unit of the

Office of the Attorney General, the state or local fire marshal,

or a representative member of the state er—teoecal Jtong—term—eare

ombudsman program has eewnreitl—shatt—have the right to enter

unannounced upon and into the premises of any facility licensed
pursuant to this part in order to determine the state of
compliance with £he—previsiens—ef this part, part II of chapter

408, and applicable rules. Data collected by the state exr—Zeecal

tong—term—eare ombudsman program eeurmeits or the state or local
advocacy councils may be used by the agency in investigations
involving violations of regulatory standards.

Section 40. Subsection (2) of section 429.35, Florida
Statutes, is amended to read:

429.35 Maintenance of records; reports.—

(2) Within 60 days after the date of the biennial
inspection visit required under s. 408.811 or within 30 days
after the date of any interim visit, the agency shall forward

the results of the inspection to the state d+eead ombudsman

’

program

1 T T
| p—
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—Ehe—faeility3steeated; to at least
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one public library or, in the absence of a public library, the
county seat in the county in which the inspected assisted living
facility is located; and, when appropriate, to the district
Adult Services and Mental Health Program Offices.

Section 41. Subsection (2) of section 429.85, Florida
Statutes, is amended to read:

429.85 Residents’ bill of rights.—

(2) The provider shall ensure that residents and their
legal representatives are made aware of the rights, obligations,
and prohibitions set forth in this part. Residents must also be

given the statewide toll-free telephone number and e-mail

address of the state ombudsman program and the telephone number

of namesy—addressesy—and—tetephone numbers—of+theJdoeat
ombudsman—couneit—and the central abuse hotline where they may

lodge complaints.

Section 42. Subsection (17) of section 744.444, Florida
Statutes, is amended to read:

744 .444 Power of guardian without court approval.—Without
obtaining court approval, a plenary guardian of the property, or
a limited guardian of the property within the powers granted by
the order appointing the guardian or an approved annual or
amended guardianship report, may:

(17) Provide confidential information about a ward that is
related to an investigation arising under part I of chapter 400
to a representative of the leeal—er state ombudsman program
eovreit—member conducting such an investigation. Any such

ombudsman has shall—hawve a duty to maintain the confidentiality
of such information.

Section 43. This act shall take effect July 1, 2013.
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================= T ] TLE A MEDNDDMENT ================

And the title is amended as follows:
Delete everything before the enacting clause

and insert:

A bill to be entitled

An act relating to the state ombudsman program;
amending s. 400.0060, F.S.; revising and providing
definitions; amending s. 400.0061, F.S.; revising
legislative intent with respect to citizen ombudsmen;
deleting references to ombudsman councils and
transferring their responsibilities to representatives
of the Office of State Long-Term Care Ombudsman;
amending s. 400.0063, F.S.; revising duties of the
office; amending s. 400.0065, F.S.; revising the
purpose of the Office of State Long-Term Care
Ombudsman; establishing districts; requiring the state
ombudsman to submit an annual report to the Governor,
the Legislature, and specified agencies and entities;
amending s. 400.0067, F.S.; revising duties and
membership of the State Long-Term Care Ombudsman
Council; amending s. 400.0069, F.S.; requiring the
state ombudsman to designate and direct program
districts; providing duties of representatives of the
office in the districts; providing for appointment and
qualifications of district ombudsmen; prohibiting
certain individuals from serving as ombudsmen;
amending s. 400.0070, F.S.; providing conditions under

which a representative of the office could be found to
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1637 have a conflict of interest; amending s. 400.0071,
1638 F.S.; requiring the Department of Elderly Affairs to
1639 consult with the state ombudsman before adopting rules
1640 pertaining to complaint resolution; amending s.

1641 400.0073, F.S.; providing procedures for investigation
1642 of complaints; amending s. 400.0074, F.S.; revising
1643 procedures for conducting onsite administrative

1644 assessments; authorizing the department to adopt

1645 rules; amending s. 400.0075, F.S.; revising complaint
1646 notification and resolution procedures; amending s.
1647 400.0078, F.S.; providing for a resident or

1648 representative of a resident to receive additional
1649 information regarding resident rights; amending s.
1650 400.0079, F.S.; providing immunity from liability for
1651 a representative of the office under certain

1652 circumstances; amending s. 400.0081, F.S.; requiring
1653 long-term care facilities to provide representatives
1654 of the office with access to facilities, residents,
1655 and records for certain purposes; amending s.

1656 400.0083, F.S.; conforming provisions to changes made
1657 by the act; amending s. 400.0087, F.S.; providing for
1658 the office to coordinate ombudsman services with

1659 Disability Rights Florida; amending s. 400.0089, F.S.;
1660 conforming provisions to changes made by the act;

1661 amending s. 400.0091, F.S.; revising training

1662 requirements for representatives of the office and
1663 ombudsmen; amending ss. 20.41, 400.021, 400.022,

1664 400.0255, 400.1413, 400.162, 400.19, 400.191, 400.23,
1665 400.235, 415.1034, 415.104, 415.1055, 415.106,
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1666 415.107, 429.02, 429.07, 429.19, 429.26, 429.28,
1667 429.34, 429.35, 429.85, and 744.444, F.S.; conforming
1668 provisions to changes made by the act; providing an

1669 effective date.
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