Florida Senate - 2013 SB 248

By Senator Thrasher
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A bill to be entitled
An act relating to treatment programs for impaired
licensees and applicants; amending s. 20.165, F.S.;
authorizing the Department of Business and
Professional Regulation to require a person licensed
by or applying for a license from the department to
comply with provisions governing treatment programs
for impaired practitioners as if the licensee or
applicant were under the jurisdiction of the Division
of Medical Quality Assurance within the Department of
Health; authorizing the Department of Business and
Professional Regulation to exercise the powers granted
to the Department of Health with respect to such
programs; amending s. 456.076, F.S.; exempting an
entity retained by the Department of Health as an
impaired practitioner consultant from certain
licensure requirements; authorizing impaired
practitioner consultants to contract with schools or
programs to provide services to impaired students who
are enrolled for the purpose of preparing for
licensure as a specified health care practitioner or
as a veterinarian; limiting the liability of those
schools or programs when they refer a student to an
impaired practitioner consultant; providing that if
the Department of Health receives a complaint alleging
that an applicant is impaired, such information does
not constitute grounds for discipline under certain
circumstances; providing that if the department does

not receive a legally sufficient complaint and the
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applicant agrees to withdraw his or her application
until the applicant has completed a treatment program,
the probable cause panel or the department is
prohibited from becoming involved in the applicant’s
case; providing that certain inquiries against an
applicant do not constitute a complaint; providing
procedures for when the department receives a legally
sufficient complaint alleging that an applicant is
impaired; providing that the impaired practitioner
consultant is the official custodian of records
relating to the referral of the licensee or applicant
to the consultant and any other interaction between
them; clarifying the circumstances under which an
impaired practitioner consultant may disclose certain
information concerning an impaired licensee or
applicant; authorizing the Department of Health and
others that contract with an impaired practitioner
consultant to have administrative control over the
consultant to the extent necessary to receive
disclosures allowed under federal law; authorizing an
impaired licensee or applicant to obtain confidential
information from the department regarding a pending
disciplinary proceeding; amending ss. 458.331 and
459.015, F.S.; conforming cross-references; creating
s. 468.315, F.S.; providing that radiological
personnel are subject to a treatment program for

impaired licensees; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:
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Section 1. Subsection (10) is added to section 20.165,
Florida Statutes, to read:

20.165 Department of Business and Professional Regulation.—
There is created a Department of Business and Professional
Regulation.

(10) The Department of Business and Professional Regulation

may require that a person licensed by or applying for a license

from the department comply with s. 456.076 as if the licensee or

applicant were under the jurisdiction of the Division of Medical

Quality Assurance. The Department of Business and Professional

Regulation, and the board from which the license was granted or

is sought, may exercise any of the powers granted to the

Department of Health and its boards by s. 456.076.

Section 2. Subsections (2) and (3) of section 456.076,
Florida Statutes, are amended, and subsection (8) i1s added to
that section, to read:

456.076 Treatment programs for impaired practitioners.—

(2) (a) The department shall retain one or more impaired

practitioner consultants who are each licensees—Fhe—econsultant

shatl—be—atieensee under the jurisdiction of the Division of
Medical Quality Assurance within the department and who must be:
1. A practitioner or recovered practitioner licensed under

chapter 458, chapter 459, or part I of chapter 464;+ or
2. An entity that employs: emploving

a. A medical director who must be a practitioner or
recovered practitioner licensed under chapter 458 ors chapter
459;+ or

b. An executive director who must be a registered nurse or
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a recovered registered nurse licensed under part I of chapter
4604.

(b) An entity retained as an impaired practitioner

consultant under this section which employs a medical director

or an executive director is not required to be licensed as a

substance abuse provider or mental health treatment provider

under chapter 394, chapter 395, or chapter 397.

(c)1l. The consultant shall assist the probable cause panel

and the department in carrying out the responsibilities of this
section. This includes shalt—3netude working with department
investigators to determine whether a practitioner is, in fact,
impaired.

2. The consultant may contract with a school or program to

oM o
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for the purpose of preparing im—seheodts for licensure as a

health care practitioner under chapter 456 or as a veterinarian

under chapter 474 if the student is allegedly allepathie

who—are—atteged—teo—Pe impaired as a result of the misuse or
abuse of alcohol or drugs, or both, or due to a mental or
physical condition. The department is not responsible uwrder—any
erreumstaneces for paying for the eests—ef care provided by
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(d) A medical school accredited by the Liaison Committee on
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117| Medical Education or ef the Commission on Osteopathic College
118| Accreditation, or another etker school providing for the
119] education of students enrolled in preparation for licensure as a

120 health care practitioner under chapter 456 or a veterinarian

121 under chapter 474 asdtepathic physieiansurnder chapter458——or
122 esteopathiec physieians—under—<hapter 458+ which is governed by

123| accreditation standards requiring notice and the provision of

124| due process procedures to students, is not liable in any civil
125 action for referring a student to the consultant retained by the
126| department or for disciplinary actions that adversely affect the
127 status of a student when the disciplinary actions are instituted
128 in reasonable reliance on the recommendations, reports, or

129| conclusions provided by such consultant, if the school, in

130 referring the student or taking disciplinary action, adheres to
131 the due process procedures adopted by the applicable

132 accreditation entities and if the school committed no

133 intentional fraud in carrying out the provisions of this

134 section.

135 (3) (a) Whenever the department receives a written or oral

136 legally sufficient complaint alleging that an applicant or a

137 licensee under the jurisdiction of the Division of Medical

138 Quality Assurance within the department is impaired as a result
139 of the misuse or abuse of alcohol or drugs, or both, or due to a
140| mental or physical condition that whieh could affect the

141 licensee’s ability to practice with skill and safety or the

142 applicant’s potential to practice with skill or safety, and no

143| complaint against the licensee or applicant other than

144 impairment exists, the reporting of such information does shaltlt

145 not constitute grounds for discipline pursuant to s. 456.072 or
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146| the corresponding grounds for discipline within the applicable
147| practice act if the probable cause panel of the appropriate
148 board, or the department when there is no board, finds:

149 1. The licensee or applicant has acknowledged the

150 impairment problem.

151 2. The licensee or applicant has voluntarily enrolled in an

152 appropriate, approved treatment program.

153 3. The licensee has voluntarily withdrawn from practice or
154 limited the scope of practice as required by the consultant, in
155 each case, until such time as the panel, or the department when
156 there is no board, is satisfied the licensee has successfully
157 completed an approved treatment program.

158 4. The licensee or applicant has executed releases for

159| medical records, authorizing the release of all records of
160 evaluations, diagnoses, and treatment of the licensee or

161 applicant, including records of treatment for emotional or
162 mental conditions, to the consultant. The consultant may not
163| shaltd make me copies or reports of records that do not regard

164 the issue of the licensee’s or applicant’s impairment and his or

165| her participation in a treatment program.
166 (b) If, however, the department has not received a legally

167 sufficient complaint and the applicant agrees to withdraw his or

168| her application or the licensee agrees to withdraw from practice

169] until such time as the consultant determines the licensee or

170 applicant has satisfactorily completed an approved treatment

171| program or evaluation, the probable cause panel, or the

172 department when there is no board, may shald: not become involved

173 in the licensee’s or applicant’s case.

174 (c) Inquiries related to impairment treatment programs
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designed to provide information to the licensee, applicant, and

others and which do not indicate that the licensee or applicant

presents a danger to the public does shald not constitute a
complaint within the meaning of s. 456.073 and are shaii—be
exempt from the provisions of this subsection.

(d) Whenever the department receives a legally sufficient

complaint alleging that a licensee or applicant is impaired as

described in paragraph (a) and no complaint against the licensee

or applicant other than impairment exists, the appropriate

board, the board’s designee, or the department shall forward to

the consultant all information in its possession regarding the

impaired licensee or applicant fe—the—eensultant. For the

purposes of this section, a suspension from hospital staff
privileges due to the impairment does not constitute a
complaint.

(e) The probable cause panel, or the department when there
is no board, shall work directly with the consultant, and all

information concerning a licensee or applicant praetitioner

obtained from the consultant by the panel, or the department
when there is no board, shall remain confidential and exempt
from the provisions of s. 119.07(1), subject to the provisions
of subsections (5) and (6).

(f) A finding of probable cause shall not be made as long
as the panel, or the department when there is no board, is
satisfied, based upon information it receives from the

consultant and the department, that the licensee or applicant is

progressing satisfactorily in an approved impaired practitioner

program and no other complaint against the licensee or applicant

exists.
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204 (8) An impaired practitioner consultant is the official

205| custodian of records relating to the referral of an impaired

206 licensee or applicant to that consultant and any other

207 interaction between the licensee or applicant and the

208 consultant. The consultant may disclose to the impaired licensee

209| or applicant or his or her designee any information that is

210| disclosed to or obtained by the consultant or that is

211 confidential under paragraph (5) (a), but only to the extent that

212 it is necessary to do so to carry out the consultant’s duties

213| under this section. The department, and any other entity that

214 enters into a contract with the consultant to receive the

215 services of the consultant, has direct administrative control

216 over the consultant to the extent necessary to receive

217 disclosures from the consultant as allowed by federal law. If a

218| disciplinary proceeding is pending, an impaired licensee or

219| applicant may obtain such information from the department under
220| s. 456.073.

221 Section 3. Paragraph (e) of subsection (1) of section

222 458.331, Florida Statutes, is amended to read:

223 458.331 Grounds for disciplinary action; action by the

224 board and department.—

225 (1) The following acts constitute grounds for denial of a
226 license or disciplinary action, as specified in s. 456.072(2):
227 (e) Failing to report to the department any person who the
228 licensee knows is in violation of this chapter or of the rules
229 of the department or the board. A treatment provider approved
230| pursuant to s. 456.076 shall provide the department or

231 consultant with information in accordance with the requirements
232 of s. 456.076(3), (4), (5), =ard (6), and (8).
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Section 4. Paragraph (e) of subsection (1) of section
459.015, Florida Statutes, 1s amended to read:

459.015 Grounds for disciplinary action; action by the
board and department.—

(1) The following acts constitute grounds for denial of a
license or disciplinary action, as specified in s. 456.072(2):

(e) Failing to report to the department or the department’s
impaired professional consultant any person who the licensee or
certificateholder knows is in violation of this chapter or of
the rules of the department or the board. A treatment provider,
approved pursuant to s. 456.076, shall provide the department or
consultant with information in accordance with the requirements
of s. 456.076(3), (4), (5), ard (6), and (8).

Section 5. Section 468.315, Florida Statutes, 1s created to
read:

468.315 Treatment program for impaired radiological

personnel.—Radiological personnel who are subject to

certification under this part are governed by s. 456.076 as if

they were under the jurisdiction of the Division of Medical

Quality Assurance.

Section 6. This act shall take effect July 1, 2013.
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