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LEGISLATIVE ACTION
Senate . House
Comm: RCS
04/01/2014

The Committee on Communications, Energy, and Public Utilities

(Bean) recommended the following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Section 159.8105, Florida Statutes, is created
to read:

159.8105 Allocation of bonds for water and wastewater

infrastructure projects.—The division shall review the

allocation of private activity bonds to determine the

availability of additional allocation or reallocation of bonds
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for water facilities and sewage facilities.

Section 2. Present subsections (9) through (12) of section
3067.022, Florida Statutes, are renumbered as subsections (10)
through (13), respectively, and a new subsection (9) is added to
that section, to read:

367.022 Exemptions.—The following are not subject to
regulation by the commission as a utility nor are they subject
to the provisions of this chapter, except as expressly provided:

(9) A person who resells water service to his or her

tenants or to individually metered residents for a fee that does

not exceed the actual purchase price plus:

(a) Up to 9 percent of the actual purchase price; or

(b) The actual cost of meter reading and billing.

Section 3. Present subsections (7) and (8) of section
367.081, Florida Statutes, are renumbered as subsections (8) and
(9), respectively, subsections (2) and (4) and present
subsection (7) of that section are amended, and a new subsection
(7) is added to that section, to read:

367.081 Rates; procedure for fixing and changing.—

(2) (a) 3= The commission shall, either upon request or upon

its own motion, fix rates that whiekh are just, reasonable,

compensatory, and not unfairly discriminatory.

1. In each every such proceeding, the commission shall
consider the value and quality of the service and the cost of
providing the service, which must shad+ include, but need not be
limited to, debt interest; the requirements of the utility for
working capital; maintenance, depreciation, tax, and operating
expenses incurred in the operation of all property used and

useful in the public service; and a fair return on the
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investment of the utility in property used and useful in the
public service. However, the commission shall not allow the

inclusion of contributions-in-aid-of-construction in the rate

base of a amy utility during a rate proceeding ory—nor——shali—the
commission impute prospective future contributions-in-aid-of-
construction against the utility’s investment in property used
and useful in the public service.;—and Accumulated depreciation
on such contributions-in-aid-of-construction shall not be used
to reduce the rate base, and mer—shaitd depreciation on such
contributed assets shall not be considered a cost of providing
utility service.

2. For purposes of such proceedings, the commission shall
consider utility property, including land acquired or facilities
constructed or to be constructed within a reasonable time in the

future, up to met—+te—execeed 24 months after the end of the

historic base year used to set final rates unless a longer
period is approved by the commission, to be used and useful in
the public service, if:

a. Such property is needed to serve current customers;

b. Such property is needed to serve customers 5 years after
the end of the test year used in the commission’s final order on

a rate request as provided in subsection (6) at a growth rate

for equivalent residential connections up to met—+te—exeeed 5
percent per year; or

c. Such property is needed to serve customers more than 5
full years after the end of the test year used in the
commission’s final order on a rate request as provided in
subsection (6) only to the extent that the utility presents

clear and convincing evidence to justify such consideration.
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3. In determining the value and quality of water service

provided by a utility and whether such utility has satisfied its

obligation to provide water service to its customers, the

commission shall consider the extent to which the utility meets

secondary drinking water standards regarding taste, odor, color,

or corrosiveness adopted by the Department of Environmental

Protection and the local government. In making its

determination, the commission shall consider:

a. Testimony and evidence provided by customers and the

utility.

b. Complaints that relate to the secondary drinking water

standards which customers have filed during the past 5 years

with the commission, the Department of Environmental Protection,

the county health departments, or the applicable local

government.

c. The results of past tests required by the Department of

Environmental Protection or county health departments which

measure the utility’s compliance with the applicable secondary

drinking water standards.

d. The results of other tests, if deemed necessary by the

commission.

4, In determining the value and quality of wastewater

service provided by a utility, the commission shall consider the

extent to which the utility provides wastewater service to its

customers which does not cause odor, noise, aerosol drift, or

lighting that adversely affects customers. In making its

determination, the commission shall consider:

a. Testimony and evidence provided by customers and the

utility.
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98 b. Complaints that relate to the alleged odor, noise,

99 aerosol drift, or lighting problem which customers have filed

100 |during the past 5 years with any of the following:

101 (I) The commission;
102 (IT) The Department of Environmental Protection;
103 ITITI) The county health departments; or

(
104 (
105 5

IV) The local government.

If the commission determines that a utility provides

106 |water service that does not meet the secondary water quality

107 standards of the Department of Environmental Protection and the

108 local government regarding taste, odor, color, or corrosiveness,

109 or that a utility provides wastewater service that adversely

110 affects customers due to odor, noise, aerosol drift, or

111 lighting, the utility shall provide the commission with

112 estimates of the costs and benefits of wvarious solutions to the

113 |problems. The utility shall meet with its customers to discuss

114 the costs and benefits of the various solutions and report to

115 the commission the conclusions of the meetings. The commission

116 shall adopt rules necessary to assess and enforce the utility’s

117 compliance with this subparagraph. The rules shall prescribe

118 |penalties, including fines and reduction of return on equity of

119 |up to 100 basis points, if a utility fails to adequately address

120 or offer solutions to the water or wastewater problems.

121 6. A utility may recover its prudently incurred costs and

122 |expenses to resolve deficiencies found by the commission

123 pursuant to this subsection or found by the Department of

124 Environmental Protection in a proceeding under chapter 403,

125 related to noncompliance with secondary drinking water standards

126 regarding taste, odor, color, or corrosiveness, Or concerning
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127 wastewater service issues related to odor, noise, aerosol drift,

128 or lighting. Such costs shall be recoverable through a rate case

129 |filed pursuant to this section or through a separate proceeding

130 initiated by petition of the utility. In its filing, the utility

131 shall describe the activities and costs projected or incurred to

132 resolve the deficiencies found by the commission or the

133 department. Such costs may be a result of action agreed upon by

134 the utility and the commission or the department or as a

135 consequence of a consent order.
136

137 |Notwithstanding the—preovisiens—ef this paragraph, the commission

138 shall approve rates for service which allow a utility to recover
139 from customers the full amount of environmental compliance

140 costs. Such rates may not include charges for allowances for

141 funds prudently invested or similar charges. For purposes of

142 this requirement, the term “environmental compliance costs”

143 includes all reasonable expenses and fair return on any prudent
144 investment incurred by a utility in complying with the

145 requirements or conditions contained in any permitting,

146 enforcement, or similar decisions of the United States

147 Environmental Protection Agency, the Department of Environmental
148 Protection, a water management district, or any other

149 |governmental entity with similar regulatory jurisdiction.

150 (b) In establishing initial rates for a utility, the

151 commission may project the financial and operational data as set
152 out in paragraph (a) to a point in time when the utility is

153 expected to be operating at a reasonable level of capacity.

154 (c) In establishing rates for a utility, the commission may

155 authorize the creation of a utility reserve fund. The commission
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156 shall adopt rules to govern the fund, including, but not limited

157 to, rules relating to expenses for which the fund may be used,

158 segregation of reserve account funds, requirements for a capital

159 |improvement plan, and requirements for commission authorization

160 before disbursements are made from the reserve fund.

161 (4) (a) On or before March 31 of each year, the commission
162 |by order shall establish a price increase or decrease index for
163 |major categories of operating costs incurred by utilities

164 subject to its jurisdiction reflecting the percentage of

165 increase or decrease in such costs from the most recent 12-month
166 |historical data available. The commission by rule shall

167 |establish the procedure to be used in determining such indices
168 and a procedure by which a utility, without further action by
169 the commission, or the commission on its own motion, may

170 implement an increase or decrease in its rates based upon the
171 application of the indices to the amount of the major categories
172 of operating costs incurred by the utility during the

173 immediately preceding calendar year, except to the extent of any
174 disallowances or adjustments for those expenses of that utility
175 in its most recent rate proceeding before the commission. The
176 rules shall provide that, upon a finding of good cause,

177 including inadequate service, the commission may order a utility
178 to refrain from implementing a rate increase hereunder unless
179 implemented under a bond or corporate undertaking in the same
180 |manner as interim rates may be implemented under s. 367.082. A
181 utility may not use this procedure between the official filing
182 date of the rate proceeding and 1 year thereafter, unless the

183 |case 1is completed or terminated at an earlier date. A utility

184 |may not use this procedure to increase any operating cost for
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which an adjustment has been or could be made under paragraph
(b), or to increase its rates by application of a price index
other than the most recent price index authorized by the
commission at the time of filing.

(b) Upon verified notice to the commission 45 days before

implementation of the increase or decrease, and without a

hearing, the approved rates of a utility shall automatically

increase or decrease. Such notice shall inform the commission

that the utility’s costs for a specified expense item have

changed.

1. The new rates shall reflect, on an amortized or annual

basis, as appropriate, the cost or amount of change in the cost

of the specified expense item. The new rates may not reflect the

costs of a specified expense item already included in the rates

of a utility. Specified expense items eligible for automatic

increase or decrease of a utility’s rates include, but are not

limited to:

a. The rates charged by a governmental authority or other

water or wastewater utility regulated by the commission which

provides utility service to the utility.

b. The rates or fees that the utility is charged for

electric power.

c. The amount of ad valorem taxes assessed against the

utility’s used and useful property.

d. The fees charged by the Department of Environmental

Protection in connection with the National Pollutant Discharge

Elimination System permit program.

e. The regulatory assessment fees imposed upon the utility

by the commission.
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214 f. Costs incurred for water quality or wastewater quality

215 testing required by the Department of Environmental Protection.

216 g. The fees charged for wastewater sludge disposal.

217 h. A loan service fee or loan origination fee associated

218 |with a loan related to an eligible project. The commission shall

219 Jadopt rules governing the determination of eligible projects,

220 |which shall be limited to those projects associated with new

221 infrastructure or improvements to existing infrastructure needed

222 to achieve or maintain compliance with federal, state, and local

223 |governmental primary or secondary drinking water standards or

224 wastewater treatment standards that relate to:

225 (I) The provision of water or wastewater service for

226 existing customers;

227 (IT) The remediation or prevention of a violation of

228 federal, state, and local governmental primary or secondary

229 health standards;

230 (ITI) The replacement or upgrade of aging water or

231 wastewater infrastructure if needed to achieve or maintain

232 compliance with federal, state, and local governmental primary

233 |or secondary drinking water regulations; or

234 (IV) Projects consistent with the most recent long-range

235 |plan of the utility on file with the commission. Eligible

236 |projects do not include projects primarily intended to serve

237 future growth.

238 i. Costs incurred for a tank inspection required by the

239 Department of Environmental Protection or a local governmental

240 authority.

241 j. Operator and distribution license fees required by the

242 Department of Environmental Protection or a local governmental
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k. Water or wastewater operating permit fees charged by the

authority.

Department of Environmental Protection or a local governmental

authority.

1. Consumptive or water use permit fees charged by a water

management district.

2. A utility may not use the procedure under this paragraph

to increase or decrease its rates as a result of an increase or

decrease in a specific expense item which occurred more than 12

months before the filing by the utility.

3. The commission may establish by rule additional specific

expense items that cause an automatic increase or decrease in a

utility’s rates as provided in this paragraph. To be eligible

for such treatment, an additional expense item shall be imposed

upon the utility by a federal, state, or local law, rule, order,

or notice and shall be outside the control of the utility. If

the commission exercises its authority to establish such rule,

the commission shall, at least once every 5 years, review the

rule and determine if each expense item should continue to be

cause for the automatic increase or decrease of a utility’s

rates, or if any additional items should become cause for the

automatic increase or decrease of a utility’s rates as provided

in this paragraph The—approved—rates—ofanyutility—whiech
4
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utility from seeking a change in rates under pursuant—+te—the
provisiens—ef subsection (2).

(c) Before implementing a change in rates under this
subsection, the utility must shad+ file an affirmation under
oath as to the accuracy of the figures and calculations upon
which the change in rates is based, stating that the change will
not cause the utility to exceed the range of its last authorized

rate of return on equity. A person who Wheewer makes a false

statement in the affirmation required under this subsection

hereunder, which statement he or she does not believe to be true

in regard to any material matter, commits d4s—eguitty—of a felony
of the third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

(d) If, within 15 months after the filing of a utility’s
annual report required by s. 367.121, the commission finds that
the utility exceeded the range of its last authorized rate of
return on equity after an adjustment in rates as authorized by
this subsection was implemented within the year for which the
report was filed or was implemented in the preceding year, the
commission may order the utility to refund, with interest, the

difference to the ratepayers and adjust rates accordingly. This
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provision does shald not be—eon

tryed—te require a bond or

(0]

corporate undertaking not otherwise required.

(e) Notwithstanding anything in this section herein to the

contrary, a utility may not adjust its rates under this
subsection more than two times in any 1l2-month period. For the
purpose of this paragraph, a combined application or
simultaneously filed applications that were filed under the
provisions of paragraphs (a) and (b) are shald—be considered one
rate adjustment.

(f) At least annually, the commission shall may—regutartyr
12y

n
T

£+—less—often—thanonece——ecach year+ establish by order a
leverage formula or formulae that reasonably reflect the range
of returns on common equity for an average water or wastewater
utility and that whieh, for purposes of this section, are shait
be used to calculate the last authorized rate of return on
equity for a amy utility which otherwise would not have an ae
established rate of return on equity. In any other proceeding in
which an authorized rate of return on equity is to be
established, a utility, in lieu of presenting evidence on its
rate of return on common equity, may move the commission to
adopt the range of rates of return on common equity which is
that—has—been established under this paragraph.

(7) A water utility may file tariffs establishing a

surcharge, or other method for the automatic adjustment of its

rates, which shall provide for recovery of the prudently

incurred fixed costs consisting of depreciation and pretax

returns of certain system improvement projects, as approved by

the commission, which are completed and placed in service

between base rate proceedings. Such projects shall be for the
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specific purpose of achieving compliance with secondary drinking

water quality standards regarding taste, odor, color, or

corrosiveness. With respect to each tariff filed, the commission

shall prescribe the specific procedures to be followed in

establishing the sliding scale or other automatic adjustment

method.

(8)+#H- The commission shall determine the reasonableness of
rate case expenses and shall disallow all rate case expenses
determined to be unreasonable. A Ne rate case expense determined
to be unreasonable may not shatt be paid by a consumer. In
determining the reasonable level of rate case expense, the
commission shall consider the extent to which a utility has used
wEtitized or failed to use wtidize the provisions of paragraph
(4) (a) or paragraph (4) (b) and such other criteria as it may
establish by rule.

Section 4. Subsection (3) of section 367.0814, Florida
Statutes, is amended to read:

367.0814 Staff assistance in changing rates and charges;
interim rates.—

(3) The provisions of s. 367.081(1), (2)(a), (2)(c), and
(3), and (7) skadtdt apply in determining the utility’s rates and
charges.

Section 5. Subsection (3) of section 403.8532, Florida
Statutes, 1is amended to read:

403.8532 Drinking water state revolving loan fund; use;
rules.—

(3) The department may make, or request that the
corporation make, loans, grants, and deposits to community water

systems, for-profit privately owned or investor-owned water
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systems, nonprofit transient noncommunity water systems, and
nonprofit nontransient noncommunity water systems to assist them

in planning, designing, and constructing public water systems+
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department may provide loan guarantees, purchase loan insurance,
and refinance local debt through the issue of new loans for
projects approved by the department. Public water systems may
borrow funds made available pursuant to this section and may
pledge any revenues or other adequate security available to them
to repay any funds borrowed.

(a) The department shall administer loans so that amounts
credited to the Drinking Water Revolving Loan Trust Fund in any
fiscal year are reserved for the following purposes:

1. At least 15 percent for qualifying small public water
systems.

2. Up to 15 percent for qualifying financially
disadvantaged communities.

(b) If an insufficient number of the projects for which
funds are reserved under this subsection have been submitted to
the department at the time the funding priority list authorized
under this section is adopted, the reservation of these funds no

longer applies. The department may award the unreserved funds as
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otherwise provided in this section.

Section 6. This act shall take effect July 1, 2014.

================= T ] TLE A MEDNDDMEN T ================

And the title is amended as follows:
Delete everything before the enacting clause

and insert:

A bill to be entitled

An act relating to water and wastewater utility
systems; creating s. 159.8105, F.S.; requiring the
Division of Bond Finance of the State Board of
Administration to review the allocation of private
activity bonds to determine the availability of
additional allocation or reallocation of bonds for
water facilities or sewage facilities; amending s.
367.022, F.S.; exempting from regulation by the
Florida Public Service Commission a person who resells
water service to certain tenants or residents up to a
specified cost; amending s. 367.081, F.S.;
establishing criteria for determining the quality of
water and wastewater services provided by a utility;
establishing a procedure to follow if the commission
determines that a utility has failed to provide water
and wastewater services that meet certain standards;
requiring the commission to adopt rules that include
fines; providing for recovery of costs prudently
incurred by a utility to address certain findings of
the commission or the Department of Environmental

Protection; authorizing the creation of a utility
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446 reserve fund to establish rates for a utility;
447 requiring the commission to adopt rules to govern such
448 fund; providing for the automatic increase or decrease
449 of approved rates under certain circumstances;
450 establishing criteria for adjusted rates; specifying
451 expense items that permit an automatic increase or
452 decrease in utility rates; providing standards to
453 allow the commission to establish, by rule, additional
454 specified expense items that cause an automatic
455 increase or decrease of utility rates; deleting
456 certain requirements for approved utility rates that
457 are automatically increased or decreased, upon notice
458 to the commission; deleting a prohibition to conform
459 to changes made by the act; authorizing a water
460 utility to establish a surcharge or other mechanism to
461 recover the prudently incurred fixed costs of certain
462 system improvement projects approved by the
463 commission; amending s. 367.0814, F.S.; conforming
464 cross-references to changes made by the act; amending
465 s. 403.8532, F.S.; authorizing the Department of
466 Environmental Protection to make, or to request that
467 the Florida Water Pollution Control Financing
468 Corporation make, loans, grants, and deposits to for-
469 profit privately owned or investor-owned water
470 systems, and deleting current restrictions on such
471 activities; providing an effective date.
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