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HB 4019 2014

A bill to be entitled
An act relating to certificates of need; amending s.
408.032, F.S.; revising definitions; amending s.
408.034, F.S.; revising duties and responsibilities of
the Agency for Health Care Administration in the
exercise of its authority to issue licenses to health
care facilities and health service providers; amending
s. 408.035, F.S.; revising review criteria for
applications for certificate-of-need determinations
for health care facilities and health services;
excluding general hospitals from such review; amending
s. 408.036, F.S.; revising health-care-related
projects subject to review for a certificate of need
and exemptions therefrom; amending s. 408.037, F.S.;
revising content requirements with respect to an
application for a certificate of need; amending s.
408.039, F.S.; revising the review process for
certificates of need; amending s. 408.043, F.S.;
revising special provisions to eliminate provisions
relating to osteopathic acute care hospitals; amending
s. 395.605, F.S.; conforming a reference; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (8) through (17) of section
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54 beds for ehildren and adetescentss intensive residentiat
55 treatment beds for ehitdren and adolescentss substance—abuse

56| beds—feor—adultsi—eor substance abuse beds—forehildren—and

57 adelesecents~

58 (11)4+5)» "Nursing home geographically underserved area"

59| means:

60 (a) A county in which there is no existing or approved

61 nursing home;

62 (b) An area with a radius of at least 20 miles in which

63| there is no existing or approved nursing home; or

04 (c) An area with a radius of at least 20 miles in which

65| all existing nursing homes have maintained at least a 95 percent
66 occupancy rate for the most recent 6 months or a 90 percent

67 occupancy rate for the most recent 12 months.

608 (12)4+6) "Skilled nursing facility" means an institution,
69 or a distinct part of an institution, which is primarily engaged
70 in providing, to inpatients, skilled nursing care and related

71 services for patients who require medical or nursing care, Or

72 rehabilitation services for the rehabilitation of injured,

73| disabled, or sick persons.

74 (1 71\ WMt 0 sy haaT4+h oz AAN e o AT+ o narcza
77 [ S e . W iy & g TrCarci—oCT v CT mCaottro o Ircarcir ottt vcT
75 wh 1 ok A1 + 1+ ha~lh 7 Az £ Tt A aa g onman z1 + 7
VWITID LL, A\ AW ) w (a—y [ S LL_L&LL [ Sy g A _Llll.\_/llQ_Ll._Y, \Jlllt/—l—\_/ [ S - 12
76 area~na ]2 oA v T ama A AT 2 AT T 4y anA A~ a4 ahe~a-1 A W
[of S-S o & e e my Ty S S O e w1 oppPpTrTrCaoloTTrrty; ottt COSt; SHourst—O
77 1ama+an + A A A A At A A 0 S 1 2ot e £ heoaaorna+o7 o
T cCO O ot CoOnCChtra ettt Ti; o it cCO oMottt O+ 1iosSpTrcaxrsS
78 + naiye +h ST B TS ENET N i N N B S anA A~~~ fLfamnt 1A~ £
cO—ChrourC— S guaorrty,; ovarraorrrcyy ot oSt CTrrrCC Tt vt s s —O=T

CODING: Words stricken are deletions; words underlined are additions.
hb4019-00



F L ORI

79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104

D A H O U S E O F R EPRESENTAT

HB 4019

I V E S

2014

2. (2) Florida

amended to read:

Section Subsection of section 408.034,

Statutes, 1is
408.034
(2)

health care facilities and health service providers,

Duties and responsibilities of agency; rules.—

In
under chapter ehapters 393 and—395 and parts II,

IV, and VIII

chapter 400, the agency may not issue a license to any health

413> The agency shall determine the reviewability of

need determinations for health care facilities and health

Page 4 of 31
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the exercise of its authority to issue licenses to

as provided

care facility or health service provider that fails to receive a
certificate of need or an exemption for the licensed facility
service.

Section 3. Section 408.035, Florida Statutes, is amended
to read:

408.035 Review criteria.—

applications and shall review applications for certificate-of-

of

or
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105 services in context with the following criteria;—exeept—Ffor
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107 (1)4> The need for the health care facilities and health

108 servic

109 (

M

s being proposed.

N

)+ The availability, quality of care, accessibility,

110 and extent of utilization of existing health care facilities and
111 health services in the service district of the applicant.

112 (3)4er The ability of the applicant to provide quality of
113 care and the applicant's record of providing quality of care.
114 (4)+e> The availability of resources, including health

115| personnel, management personnel, and funds for capital and

116| operating expenditures, for project accomplishment and

117| operation.

118 (5)+e> The extent to which the proposed services will

119| enhance access to health care for residents of the service

120 district.

121 (6)+45r The immediate and long-term financial feasibility
122 of the proposal.

123 (7)4er The extent to which the proposal will foster

124 competition that promotes quality and cost-effectiveness.

125 (8)4kHr The costs and methods of the proposed construction,
126 including the costs and methods of energy provision and the

127 availability of alternative, less costly, or more effective

128 methods of construction.
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129 (9)+4+> The applicant's past and proposed provision of

130 health care services to Medicaid patients and the medically

131 indigent.

132 (10)43> The applicant's designation as a Gold Seal Program
133 nursing facility pursuant to s. 400.235, when the applicant is

134 requesting additional nursing home beds at that facility.

135 2 —Fer—a—gerneral—heospital;—the agernevy shalt—consider—onlty
136 the—eriteria speeifiedin paragraph {1 tor—paragraph )
137 except—forguality of careinporagraph I {b)+——andparagraphs
138 HHer—te—and—i)=

139 Section 4. Section 408.036, Florida Statutes, is amended
140 to read:

141 408.036 Projects subject to review; exemptions.—

142 (1) APPLICABRILITY.—Unless exempt under subsection (3), all

143| health-care-related projects, as described in this subsection

144 paragraphs—ar—te)r, are subject to review and must file an

145| application for a certificate of need with the agency. The

146 agency 1is exclusively responsible for determining whether a

147 health-care-related project is subject to review under ss.

148 408.031-408.045.

149 (a) The addition of beds in community nursing homes or

150 intermediate care facilities for the developmentally disabled by
151 new construction or alteration.

152 (b) The new construction or establishment of additional
153| health care facilities, including a replacement health care

154 facility when the proposed project site is not located on the
Page 6 of 31
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same site as or within 1 mile of the existing health care
facility, if the number of beds in each licensed bed category
will not increase.

(c) The conversion from one type of health care facility

to another T Taa A~y A Atz A L o AT A o] -
7 T C T ot gt~ COoOnTv e oot oo e Tfar—OSpPTrecaTry

(d) The establishment of a hospice or hospice inpatient

facility, except as provided in s. 408.043.
(e) An increase in the number of beds for comprehensive
rehabilitation.

Th

A} o
7 TIrC—C O

Hh

{
\

(2) PROJECTS SUBJECT TO EXPEDITED REVIEW.—Unless exempt
(3),
but not be limited to:

pursuant to subsection projects subject to an expedited

review shall include,

(a) A transfer of a certificate of need—esxcept—+that—vhen

g sz o
O

P T P
[ g = ) L/L\./\iu_LJ_\./
|
A8

(b) Replacement of a nursing home within the same
district, if the proposed project site is located within a
geographic area that contains at least 65 percent of the
facility's current residents and is within a 30-mile radius of
the replaced nursing home.

(c) Relocation of a portion of a nursing home's licensed
Page 7 of 31
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181| Dbeds to a facility within the same district, if the relocation
182 is within a 30-mile radius of the existing facility and the

183 total number of nursing home beds in the district does not

184 increase.

185 (d) The new construction of a community nursing home in a
186 retirement community as further provided in this paragraph.

187 1. Expedited review under this paragraph is available if
188 all of the following criteria are met:

189 a. The residential use area of the retirement community is
190 deed-restricted as housing for older persons as defined in s.
191] 760.29(4) (b).

192 b. The retirement community is located in a county in

193| which 25 percent or more of its population is age 65 and older.
194 c. The retirement community is located in a county that
195| has a rate of no more than 16.1 beds per 1,000 persons age 65
196 years or older. The rate shall be determined by using the

197 current number of licensed and approved community nursing home
198| Dbeds in the county per the agency's most recent published

199 inventory.

200 d. The retirement community has a population of at least
201 8,000 residents within the county, based on a population data
202 source accepted by the agency.

203 e. The number of proposed community nursing home beds in
204 an application does not exceed the projected bed need after

205| applying the rate of 16.1 beds per 1,000 persons aged 65 years

206 and older projected for the county 3 years into the future using
Page 8 of 31
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207 the estimates adopted by the agency, after subtracting the

208 inventory of licensed and approved community nursing home beds
209 in the county per the agency's most recent published inventory.
210 2. No more than 120 community nursing home beds shall be
211 approved for a qualified retirement community under each request
212 for application for expedited review. Subsequent requests for
213| expedited review under this process shall not be made until 2
214 years after construction of the facility has commenced or 1 year
215 after the beds approved through the initial request are

216 licensed, whichever occurs first.

217 3. The total number of community nursing home beds which
218| may be approved for any single deed-restricted community

219| pursuant to this paragraph shall not exceed 240, regardless of
220| whether the retirement community is located in more than one

221 qualifying county.

222 4. Each nursing home facility approved under this

223| paragraph shall be dually certified for participation in the

224| Medicare and Medicaid programs.

225 5. Each nursing home facility approved under this

226| paragraph shall be at least 1 mile from an existing approved and
227 licensed community nursing home, measured over publicly owned
228 roadways.

229 6. Section 408.0435 does not apply to this paragraph.

230 7. A retirement community requesting expedited review

231| under this paragraph shall submit a written request to the

232 agency for an expedited review. The request shall include the
Page 9 of 31

CODING: Words stricken are deletions; words underlined are additions.
hb4019-00



F L ORTIDA H O U S E O F R EPRESENTATI V E S

HB 4019 2014

233 number of beds to be added and provide evidence of compliance
234| with the criteria specified in subparagraph 1.

235 8. After verifying that the retirement community meets the
236 criteria for expedited review specified in subparagraph 1., the
237 agency shall publicly notice in the Florida Administrative

238 Register that a request for an expedited review has been

239| submitted by a qualifying retirement community and that the

240 qualifying retirement community intends to make land available
241 for the construction and operation of a community nursing home.
242 The agency's notice shall identify where potential applicants
243| can obtain information describing the sales price of, or terms
244 of the land lease for, the property on which the project will be
245| located and the requirements established by the retirement

246| community. The agency notice shall also specify the deadline for
247 submission of any certificate-of-need application, which shall
248 not be earlier than the 91st day and not be later than the 125th
249| day after the date the notice appears in the Florida

250| Administrative Register.

251 9. The qualified retirement community shall make land

252 available to applicants it deems to have met its requirements
253 for the construction and operation of a community nursing home
254 but will sell or lease the land only to the applicant that is
255 issued a certificate of need by the agency under the provisions
256 of this paragraph.

257 a. A certificate of need application submitted pursuant to

258 this paragraph shall identify the intended site for the project
Page 10 of 31
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259| within the retirement community and the anticipated costs for
260 the project based on that site. The application shall also

261 include written evidence that the retirement community has

262 determined that the provider submitting the application and the
263| project proposed by that provider satisfies its requirements for
264 the project.

265 b. The retirement community's determination that more than
266 one provider satisfies its requirements for the project does not
267 preclude the retirement community from notifying the agency of
268 the provider it prefers.

269 10. Each application submitted shall be reviewed by the
270 agency. If multiple applications are submitted for the project
271 as published pursuant to subparagraph 8., then the competing

272 applications shall be reviewed by the agency.

273
274 The agency shall develop rules to implement the provisions for
275 expedited review, including time schedule, application content
276| which may be reduced from the full requirements of s.

277 408.037(1), and application processing.

278 (3) EXEMPTIONS.—Upon request, the following projects are
279 subject to exemption from the provisions of subsection (1):
280 (a) For hospice services or for swing beds in a rural
281| hospital, as defined in s. 395.602, in a number that does not

282 exceed one-half of its licensed beds.

283 (1~ Far +1h At IA o d AN £ T am~narnanA o ~aq4 on hoaarna+ 1
o7 T O —Ctt COMTVEeESToT— O CCh ottt tte—Caoatrfe—T1osSPTta=T

284 beds—toMedicare—and Mediecaidecertified skilled nursing beds—in
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(b)+e)> For the addition of nursing home beds at a skilled
nursing facility that is part of a retirement community that
provides a variety of residential settings and supportive
services and that has been incorporated and operated in this
state for at least 65 years on or before July 1, 1994. All
nursing home beds must not be available to the public but must
be for the exclusive use of the community residents.

(c)He For an inmate health care facility built by or for
the exclusive use of the Department of Corrections as provided
in chapter 945. This exemption expires when such facility is
converted to other uses.

(d)+4ey For mobile surgical facilities and related health

care services provided under contract with the Department of

Corrections or a private correctional facility operating
Page 12 of 31
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311| pursuant to chapter 957.

312 (e){#£ For the creation of a single nursing home within a
313 district by combining licensed beds from two or more licensed
314 nursing homes within such district, regardless of subdistrict
315| boundaries, if 50 percent of the beds in the created nursing

316| home are transferred from the only nursing home in a county and
317 its utilization data demonstrate that it had an occupancy rate
318 of less than 75 percent for the 12-month period ending 90 days
319| before the request for the exemption. This paragraph is repealed
320| wupon the expiration of the moratorium established in s.

321| 408.0435(1).

322 (f)4e&> For state veterans' nursing homes operated by or on
323| Dbehalf of the Florida Department of Veterans' Affairs in

324| accordance with part II of chapter 296 for which at least 50

325| percent of the construction cost is federally funded and for

326 which the Federal Government pays a per diem rate not to exceed
327 one-half of the cost of the veterans' care in such state nursing
328 homes. These beds shall not be included in the nursing home bed
329 inventory.

330 (g)+thr For combination within one nursing home facility of
331 the beds or services authorized by two or more certificates of
332 need issued in the same planning subdistrict. An exemption

333 granted under this paragraph shall extend the validity period of
334 the certificates of need to be consolidated by the length of the

335| period beginning upon submission of the exemption request and

336| ending with issuance of the exemption. The longest validity
Page 13 of 31
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363| hespitatbeds—untitl —+the beds aretiecensed-

364 (i)Hk)> For the addition of nursing home beds licensed

365| under chapter 400 in a number not exceeding 10 total beds or 10
366| percent of the number of beds licensed in the facility being

367 expanded, whichever is greater; or, for the addition of nursing
368 home beds licensed under chapter 400 at a facility that has been
369| designated as a Gold Seal nursing home under s. 400.235 in a

370 number not exceeding 20 total beds or 10 percent of the number
371 of licensed beds in the facility being expanded, whichever is
372 greater.

373 1. In addition to any other documentation required by the
374 agency, a request for exemption submitted under this paragraph
375| must:

376 a. Certify that the facility has not had any class I or
377 class II deficiencies within the 30 months preceding the request
378 for addition.

379 b. Certify that the prior 12-month average occupancy rate
380 for the nursing home beds at the facility meets or exceeds 96
381| percent.

382 c. Certify that any beds authorized for the facility under
383 this paragraph before the date of the current request for an

384| exemption have been licensed and operational for at least 12

385| months.

386 2. The timeframes and monitoring process specified in s.
387 408.040(2) (a)-(c) apply to any exemption issued under this

388 paragraph.
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571 correettrons—to—the defieiencies—thatecaused—expiration—-of—+he

572| exemption—FCompliance with the reguirements—of +this paragraph

573 fretudes—complianece with the rutes adopted pursuaent—to—this

574 paragraph~

575 o} For—the additionof mental health servicesor bedsif

576 the—appticant—<commits—to providing servieces—+to Medieaidor

577 charity—ecare—patients—atatevel egualt—teo—orgreater—than—+the

578| distriet—average—Such o —commitment—is subieet—+to—s5-—408-040-

579 (J)+4pr For replacement of a licensed nursing home on the

580 same site, or within 3 miles of the same site, 1f the number of

581 licensed beds does not increase.

582 (k)+e- For consolidation or combination of licensed

583| nursing homes or transfer of beds between licensed nursing homes

584| within the same planning subdistrict, by providers that operate

585| multiple nursing homes within that planning subdistrict, if

586 there is no increase in the planning subdistrict total number of

587 nursing home beds and the site of the relocation is not more

588 than 30 miles from the original location.

589 (1)4¥> For beds in state mental health treatment

590 facilities defined in s. 394.455 and state mental health

591 forensic facilities operated under chapter 916.

592 (m)+4s)» For beds in state developmental disabilities

593 centers as defined in s. 393.063.

594 (4) REQUESTS FOR EXEMPTION.—A request for exemption under

595 subsection (3) may be made at any time and is not subject to the

596| Dbatching requirements of this section. The request shall be
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597 supported by such documentation as the agency requires by rule.
598 The agency shall assess a fee of $250 for each request for

599 exemption submitted under subsection (3).

600 (5) NOTIFICATION.—Health care facilities and providers

601| must provide to the agency notification of:

002 (a) Replacement of a health care facility when the

603| proposed project site is located in the same district and on the
604 existing site or within a l-mile radius of the replaced health
605 care facility, if the number and type of beds do not increase.
606 (b) The termination of a health care service, upon 30

607| days' written notice to the agency.

608 (c) The addition or delicensure of beds.

609
610| Notification under this subsection may be made by electronic,
611 facsimile, or written means at any time before the described
612 action has been taken.

613 Section 5. Section 408.037, Florida Statutes, is amended
614 to read:

615 408.037 Application content.—

016 (1) Exeept—asprovided—in—subsecetion{2)—Ffor a—<generalt

617| Hespital+ An application for a certificate of need must contain:
618 (a) A detailed description of the proposed project and
619 statement of its purpose and need in relation to the district
620| health plan.

621 (b) A statement of the financial resources needed by and

622 available to the applicant to accomplish the proposed project.
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623 This statement must include:

624 1. A complete listing of all capital projects, including
625 new health facility development projects and health facility
626 acquisitions applied for, pending, approved, or underway in any
627 state at the time of application, regardless of whether or not
628 that state has a certificate-of-need program or a capital

629| expenditure review program pursuant to s. 1122 of the Social
630 Security Act. The agency may, by rule, require less-detailed
631 information from major health care providers. This listing must
632 include the applicant's actual or proposed financial commitment
633| to those projects and an assessment of their impact on the

634 applicant's ability to provide the proposed project.

635 2. A detailed listing of the needed capital expenditures,
636| including sources of funds.

637 3. A detailed financial projection, including a statement
638 of the projected revenue and expenses for the first 2 years of
639| operation after completion of the proposed project. This

640 statement must include a detailed evaluation of the impact of
641 the proposed project on the cost of other services provided by
642 the applicant.

643 (c) An audited financial statement of the applicant or the
644 applicant's parent corporation if audited financial statements
645 of the applicant do not exist. In an application submitted by an
646| existing health care facility, health maintenance organization,

647 or hospice, financial condition documentation must include, but

648 need not be limited to, a balance sheet and a profit-and-loss
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7277 shall commence within 60 days after the administrative law judge

728 has been assigned. Fer—arnappltication for o generalhospitaly
729| administrative hearings shall—cemmence wWithin 6 menths after +the
730| administrative tawFudgehas been assigred—and a—ecentinvanece
731| mayvraetbegrantedabsenta findingeof extraecrdinary

732| edreuomstonces by the admirnistrative tawJudges All parties,

733 except the agency, shall bear their own expense of preparing a
734 transcript. In any application for a certificate of need which
735 is referred to the Division of Administrative Hearings for

736| hearing, the administrative law judge shall complete and submit
737| to the parties a recommended order as provided in ss. 120.569
738 and 120.57. The recommended order shall be issued within 30 days
739 after the receipt of the proposed recommended orders or the

740| deadline for submission of such proposed recommended orders,

741 whichever is earlier. The division shall adopt procedures for
742 administrative hearings which shall maximize the use of

743 stipulated facts and shall provide for the admission of prepared
744 testimony.

745 (c) In administrative proceedings challenging the issuance
746 or denial of a certificate of need, only applicants considered
747| by the agency in the same batching cycle are entitled to a

748 comparative hearing on their applications. Existing health care
749 facilities may initiate or intervene in an administrative

750 hearing upon a showing that an established program will be

751 substantially affected by the issuance of any certificate of

752 need, whether reviewed under s. 408.036(1) or (2), to a
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