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LEGISLATIVE ACTION
Senate . House
Comm: RCS
03/20/2015

The Committee on Regulated Industries (Richter) recommended the

following:

Senate Amendment to Amendment (127128) (with title

amendment)

Delete lines 753 - 2617
and insert:

Section 8. Section 718.128, Florida Statutes, is created to
read:

718.128 Electronic voting.—The association may conduct

elections by electronic voting if a member consents, in writing,

to voting electronically and the following requirements are met:
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(1) The association provides each member with:

(a) A method to authenticate the member’s identity to the

electronic voting system.

(b) A method to secure the member’s vote from, among other

things, malicious software and the ability of others to remotely

monitor or control the electronic voting platform.

(c) A method to communicate with the electronic voting

system.

(d) A method to review an electronic ballot before its

transmission to the electronic voting system.

(e) A method to transmit an electronic ballot to the

electronic voting system which ensures the secrecy and integrity

of each ballot.

(f) A method to allow members to verify the authenticity of

receipts sent from the electronic voting system.

(g) A method to confirm, at least 14 days before the voting

deadline, that the member’s electronic voting platform can

successfully communicate with the electronic voting system.

(h) In the event of a disruption of the electronic voting

system, the ability to vote by mail or to deliver a ballot in

person.

(2) The association uses an electronic voting system that

is:

(a) Accessible to members with disabilities.

(b) Secure from, among other things, malicious software and

the ability of others to remotely monitor or control the system.

(c) Able to authenticate the member’s identity.

(d) Able to communicate with each member’s electronic

voting platform.
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(e) Able to authenticate the validity of each electronic

ballot to ensure that the ballot is not altered in transit.

(f) Able to transmit a receipt from the electronic voting

system to each member who casts an electronic ballot.

(g) Able to permanently separate any authentication or

identifying information from the electronic ballot, rendering it

impossible to tie a ballot to a specific member.

(h) Able to allow the member to confirm that his or her

ballot has been received and counted.

(i) Able to store and keep electronic ballots accessible to

election officials for recount, inspection, and review purposes.

(3) A member voting electronically pursuant to this section

shall be counted as being in attendance at the meeting for

purposes of determining a quorum.

(4) The bylaws of an association must provide for and allow

voting pursuant to this section before this section shall apply.

This section may apply to some or all matters for which a vote

of the membership is required.

Section 9. Subsections (1) and (4) of section 718.301,

Florida Statutes, are amended to read:

718.301 Transfer of association control; claims of defect
by association.—

(1) If unit owners other than the developer own 15 percent

or more of the units im—a—eondominium that ultimately will be

operated wttimatedsy by an association, as provided in the

declaration, articles of incorporation, or bylaws as originally

recorded, the unit owners other than the developer are entitled

to elect at least one-third of the members of the board of

administration of the association. Unit owners other than the
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developer are entitled to elect at least a majority of the

members of the board of administration of an association+ upon

the first te—eecewr—of—=any 0of the following events that occur:
(a) Three years after 50 percent of the units that
ultimately will be operated wltimatety by the association, as

provided in the declaration, articles of incorporation, or

bylaws as originally recorded, have been conveyed to

purchasers.+
(b) Three months after 90 percent of the units that
ultimately will be operated wltimatety by the association, as

provided in the declaration, articles of incorporation, or

bylaws as originally recorded, have been conveyed to

purchasers.+
(c) When all the units that ultimately will be operated
giEimately by the association, as provided in the declaration,

articles of incorporation, or bylaws as originally recorded,

have been completed, some of them have been conveyed to
purchasers, and none of the others is ax¥e being offered for sale
by the developer in the ordinary course of business.s

(d) When some of the units have been conveyed to purchasers
and none of the others is a¥e being constructed or offered for
sale by the developer in the ordinary course of business.s

(e) When the developer files a petition seeking protection
in bankruptcy.s+

(f) When a bulk-unit purchaser who owns a majority of the

units that ultimately will be operated by the association, as

provided in the declaration, articles of incorporation, or

bylaws as originally recorded, files a petition seeking

protection in bankruptcy.

Page 4 of 75
3/17/2015 5:34:16 PM 580-02377-15




98

99
100
101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116
117
118
119
120
121
122
123
124
125
126

Florida Senate - 2015 COMMITTEE AMENDMENT
Bill No. SB 748

IR ===

(g) £ When a receiver for the developer is appointed by a
circuit court and is not discharged within 30 days after such
appointment, unless the court determines within 30 days after
appointment of the receiver that transfer of control would be
detrimental to the association or its members.;—e®

(h) When a receiver for a bulk-unit purchaser who owns a

majority of the units that ultimately will be operated by the

association, as provided in the declaration, articles of

incorporation, or bylaws as originally recorded, is appointed by

a circuit court and is not discharged within 30 days after such

appointment, unless the court determines within 30 days after

appointment of the receiver that transfer of control would be

detrimental to the association or its members.

(1) Five years after the date of recording of the first

conveyance to a bulk-unit purchaser who owns a majority of the

units that ultimately will be operated by the association, as

provided in the declaration, articles of incorporation, or

bylaws as originally recorded. Notwithstanding that unit owners

other than the developer are entitled to elect a majority of the

members of the board of administration and notwithstanding s.

718.112(2) (£)2., 5 years after the date of recording of the

first conveyance of a unit to a bulk-unit purchaser who owns a

majority of the units, the bulk-unit purchaser may exercise the

right to vote for each unit owned by the bulk-unit purchaser in

the same manner as any other unit owner except for the purposes

of reacquiring control of the association or electing or

appointing a majority of the members of the board of

administration.

(])+er Seven years after the date of the recording of the
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certificate of a surveyor and mapper pursuant to s.
718.104 (4) (e) or the recording of an instrument that transfers
title to a unit in the condominium which is not accompanied by a
recorded assignment of developer rights in favor of the grantee
of such unit, whichever occurs first; or, in the case of an
association that may ultimately may operate more than one
condominium, 7 years after the date of the recording of the
certificate of a surveyor and mapper pursuant to s.
718.104 (4) (e) or the recording of an instrument that transfers
title to a unit which is not accompanied by a recorded
assignment of developer rights in favor of the grantee of such
unit, whichever occurs first, for the first condominium it
operates; or, in the case of an association operating a phase
condominium created pursuant to s. 718.403, 7 years after the
date of the recording of the certificate of a surveyor and
mapper pursuant to s. 718.104(4) (e) or the recording of an
instrument that transfers title to a unit which is not
accompanied by a recorded assignment of developer rights in

favor of the grantee of such unit, whichever occurs first.

The developer is entitled to elect at least one member of the
board of administration of an association as long as the
developer holds for sale in the ordinary course of business at
least 5 percent, in condominiums with fewer than 500 units, and
2 percent, in condominiums with more than 500 units, of the
units in a condominium operated by the association. After the
developer relingquishes control of the association, the developer
may exercise the right to vote any developer-owned units in the

same manner as any other unit owner except for purposes of
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reacquiring control of the association or selecting a +he
majority of the members of the board of administration.

(4) At the time that unit owners other than the developer
elect a majority of the members of the board of administration

of an association, the developer or bulk-unit purchaser shall

relinquish control of the association, and the unit owners shall
accept control. Simultaneously, or for the purposes of paragraph

(c) not more than 90 days thereafter, the developer or bulk-unit

purchaser shall deliver to the association, at the developer’s

or bulk-unit purchaser’s expense, all property of the unit

owners and of the association which is held or controlled by the

developer or bulk-unit purchaser, including, but not limited to,

the following items, if applicable, as to each condominium
operated by the association:

(a)l. The original or a photocopy of the recorded
declaration of condominium and all amendments thereto. If a
photocopy is provided, it must be certified by affidavit of the

developer, a bulk-unit purchaser, or an officer or agent of the

developer or bulk-unit purchaser as being a complete copy of the

actual recorded declaration.

2. A certified copy of the articles of incorporation of the
association or, if the association was created before prier—teo
the effective date of this act and it is not incorporated,
copies of the documents creating the association.

3. A copy of the bylaws.

4. The minute books, including all minutes, and other books
and records of the association, if any.

5. Any house rules and regulations that have been adopted

promultgated.
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(b) Resignations of officers and members of the board of
administration who are required to resign because the developer

or bulk-unit purchaser is required to relinquish control of the

association.

(c) The financial records, including financial statements
of the association, and source documents from the incorporation
of the association through the date of turnover. The records
must be audited for the period from the incorporation of the
association or from the period covered by the last audit, if an
audit has been performed for each fiscal year since
incorporation, by an independent certified public accountant.
All financial statements must be prepared in accordance with
generally accepted accounting principles and must be audited in
accordance with generally accepted auditing standards, as
prescribed by the Florida Board of Accountancy, pursuant to
chapter 473. The accountant performing the audit shall examine
to the extent necessary supporting documents and records,
including the cash disbursements and related paid invoices, to
determine whether +£f expenditures were for association purposes
and the billings, cash receipts, and related records to

determine whether £hat the developer or bulk-unit purchaser was

charged and paid the proper amounts of assessments.
(d) Association funds or control thereof.
(e) All tangible personal property that is property of the

association, which is represented by the developer or bulk-unit

purchaser to be part of the common elements or which is
ostensibly part of the common elements, and an inventory of that
property.

(f) A copy of the plans and specifications used wtilized in
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the construction or remodeling of improvements and the supplying
of equipment to the condominium and in the construction and
installation of all mechanical components serving the
improvements and the site with a certificate in affidavit form

of the developer, the bulk-unit purchaser, or the developer’s or

bulk-unit purchaser’s agent or an architect or engineer

authorized to practice in this state that such plans and
specifications represent, to the best of his or her knowledge
and belief, the actual plans and specifications used wtidized in
the construction and improvement of the condominium property and
for the construction and installation of the mechanical
components serving the improvements. If the condominium property
has been declared a condominium more than 3 years after the

completion of construction or remodeling of the improvements,

rts—e+f this paragraph does &e not apply.

(g) A list of the names and addresses of all contractors,
subcontractors, and suppliers used wtitized in the construction
or remodeling of the improvements and in the landscaping of the
condominium or association property which the developer or bulk-

unit purchaser had knowledge of at any time in the development

of the condominium.

(h) Insurance policies.

(1) Copies of any certificates of occupancy that may have
been issued for the condominium property.

(7J) Any other permits applicable to the condominium
property which have been issued by governmental bodies and are
in force or were issued within 1 year before prier—te the date

the unit owners other than the developer or bulk-unit purchaser

took control of the association.
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(k) All written warranties of the contractor,
subcontractors, suppliers, and manufacturers, if any, that are
still effective.

(1) A roster of unit owners and their addresses and
telephone numbers, if known, as shown on the developer’s or

bulk-unit purchaser’s records.

(m) Leases of the common elements and other leases to which
the association is a party.

(n) Employment contracts or service contracts in which the
association is one of the contracting parties or service
contracts in which the association or the unit owners have an
obligation or responsibility, directly or indirectly, to pay
some or all of the fee or charge of the person or persons
performing the service.

(o) All other contracts to which the association is a
party.

(p) A report included in the official records, under seal
of an architect or engineer authorized to practice in this
state, attesting to required maintenance, useful life, and
replacement costs of the following applicable common elements
comprising a turnover inspection report:

1. Roof.

Structure.
Fireproofing and fire protection systems.

Elevators.

Plumbing.

2
3
4
5. Heating and cooling systems.
6
7. Electrical systems.

8

Swimming pool or spa and equipment.
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10. Pavement and parking areas.

9. Seawalls.

11. Drainage systems.

12. Painting.

13. Irrigation systems.

(q) A copy of the certificate of a surveyor and mapper
recorded pursuant to s. 718.104(4) (e) or the recorded instrument
that transfers title to a unit in the condominium which is not

accompanied by a recorded assignment of developer or bulk-unit

purchaser rights in favor of the grantee of such unit, whichever
occurred first.

Section 10. Subsections (1) through (4) of section 718.302,
Florida Statutes, are amended to read:

718.302 Agreements entered into by the association.—

(1) A Any grant or reservation made by a declaration,
lease, or other document, and a amy contract made by an
association before prier—+te assumption of control of the

association by unit owners other than the developer, a bulk-unit

purchaser, or a lender-unit purchaser, which £hat provides for

operation, maintenance, or management of a condominium
association or property serving the unit owners of a condominium
must skhatd+ be fair and reasonable, and such grant, reservation,
or contract may be canceled by unit owners other than the

developer or a bulk-unit purchaser. A lender-unit purchaser may

not vote on cancellation of a grant, reservation, or contract

made by the association while the association is under control

of that lender-unit purchaser.-+

(a) If the association operates only one condominium and

the unit owners other than the developer, a bulk-unit purchaser,

Page 11 of 75
3/17/2015 5:34:16 PM 580-02377-15




301
302
303
304
305
306
307
308
309
310
311
312
313
314
315
316
317
318
319
320
321
322
323
324
325
326
327
328
329

Florida Senate - 2015 COMMITTEE AMENDMENT
Bill No. SB 748

IR ===

or a lender-unit purchaser have assumed control of the

association, or if the unit owners other than the developer, a

A

bulk-unit purchaser, or a lender-unit purchaser own at least net

tess—than 75 percent of the voting interests in the condominium,

the cancellation shall be by concurrence of the owners of at

least met—Jdess—than 75 percent of the voting interests other

than the voting interests owned by the developer, a bulk-unit

purchaser, or a lender-unit purchaser. If a grant, reservation,

or contract 1s so canceled and the unit owners other than the

developer or a bulk-unit purchaser have not assumed control of

the association, the association shall make a new contract or
otherwise provide for maintenance, management, or operation in

lieu of the canceled obligation, at the direction of the owners

of pret—2tess—+than a majority of the voting interests in the
condominium other than the voting interests owned by the

developer, a bulk-unit purchaser, or a lender-unit purchaser.

(b) If the association operates more than one condominium

and the unit owners other than the developer, a bulk-unit

purchaser, or a lender-unit purchaser have not assumed control

of the association, and if the unit owners other than the

developer or a bulk-unit purchaser own at least 75 percent of

the voting interests in a condominium operated by the
association, any grant, reservation, or contract for
maintenance, management, or operation of buildings containing
the units in that condominium or of improvements used only by
the unit owners of that condominium may be canceled by
concurrence of the owners of at least 75 percent of the voting
interests in the condominium other than the voting interests

owned by the developer or a bulk-unit purchaser. A Ne grant,
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reservation, or contract for maintenance, management, or
operation of recreational areas or any other property serving
more than one condominium, and operated by more than one
assoclation, may not be canceled except pursuant to paragraph
(d) .

(c) If the association operates more than one condominium

and the unit owners other than the developer, a bulk-unit

purchaser, or a lender-unit purchaser have assumed control of

the association, the cancellation shall be by concurrence of the

owners of at least met—tess—Eharn /5 percent of the total number
of voting interests in all condominiums operated by the
association other than the voting interests owned by the

developer or a bulk-unit purchaser.

(d) If the owners of units in a condominium have the right
to use property in common with owners of units in other
condominiums and those condominiums are operated by more than
one associlation, a ®e grant, reservation, or contract for
maintenance, management, or operation of the property serving
more than one condominium may not be canceled until the unit

owners other than the developer, a bulk-unit purchaser, or a

lender-unit purchaser have assumed control of all of the

associations operating the condominiums that are to be served by
the recreational area or other property, after which

cancellation may be effected by concurrence of the owners of at

least met—Fess—than 75 percent of the total number of voting
interests in those condominiums other than voting interests

owned by the developer, a bulk-unit purchaser, or a lender-unit

purchaser.

(2) A Any grant or reservation made by a declaration,
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lease, or other document, or a amy contract made by the

developer or association before prier—to—thetime—when unit

owners other than the developer or a bulk-unit purchaser elect a

majority of the board of administration, which grant,
reservation, or contract requires the association to purchase
condominium property or to lease condominium property to another
party, shall be deemed ratified unless rejected by a majority of
the voting interests of the unit owners other than the developer

or a bulk-unit purchaser within 18 months after the unit owners

other than the developer or a bulk-unit purchaser elect a

majority of the board of administration. A lender-unit purchaser

may not vote on cancellation of a grant, reservation, or

contract made by the association while the association is under

control of that lender-unit purchaser. This subsection does not

apply to a amy grant or reservation made by a declaration under

which whereby persons other than the developer or the

developer’s or bulk-unit purchaser’s heirs, assigns, affiliates,

directors, officers, or employees are granted the right to use

the condominium property, i1if se—3demng—as such persons are

12 e
Tttt

3

obligated to pay at least+——at—a -~ a proportionate share
of the cost associated with such property.

(3) A Any grant or reservation made by a declaration,
lease, or other document, and a amy contract made by an
association, whether before or after assumption of control of
the association by unit owners other than the developer, a bulk-

unit purchaser, or a lender-unit purchaser, which #£hat provides

for operation, maintenance, or management of a condominium
association or property serving the unit owners of a condominium

may shaltdt not be—3n conflict with the powers and duties of the
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association or the rights of the unit owners as provided in this
chapter. This subsection is intended only as a clarification of
existing law.

(4) A Amy grant or reservation made by a declaration,
lease, or other document, and a amy contract made by an
association before prier—te assumption of control of the

association by unit owners other than the developer, a bulk-unit

purchaser, or a lender-unit purchaser, must shalt be fair and

reasonable.

Section 11. Subsections (3), (4), and (5) of section
718.303, Florida Statutes, are amended, and subsection (7) is
added to that section, to read:

718.303 Obligations of owners and occupants; remedies.—

(3) The association may levy reasonable fines for the
failure of the owner of the unit or its occupant, licensee, or
invitee to comply with any provision of the declaration, the
association bylaws, or reasonable rules of the association. A
fine may not become a lien against a unit. A fine may be levied

by the board or its authorized designee on the basis of each day

of a continuing violation, with a single notice and opportunity

for hearing before an impartial committee as provided in

paragraph (b). However, the fine may not exceed $100 per

violation, or $1,000 in the aggregate.

(a) An association may suspend, for a reasonable period of
time, the right of a unit owner, or a unit owner’s tenant,
guest, or invitee, to use the common elements, common
facilities, or any other association property for failure to
comply with any provision of the declaration, the association

bylaws, or reasonable rules of the association. This paragraph
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417 does not apply to limited common elements intended to be used
418 only by that unit, common elements needed to access the unit,
419 |utility services provided to the unit, parking spaces, or

420 elevators.

421 (b) A fine or suspension levied by the board of

422 administration or its authorized designee may not be imposed

qar

423 |unless the board asseeiation first provides at least 14 days’
424 |written notice and an opportunity for a hearing to the unit
425 |owner and, if applicable, its occupant, licensee, or invitee.

426 |The hearing must be held before an impartial & committee of

4277 other unit owners who are neither board members, ne¥ persons

428 residing in a board member’s household, the board’s authorized

429 |designee, nor persons residing in the household of the board’s

430 authorized designee. The role of the impartial committee is

431 limited to determining whether to confirm or reject the fine or

432 suspension levied by the board. If the impartial committee does

433 not agree, the fine or suspension may not be imposed.
434 (4) If a unit owner is more than 90 days delinquent in

435 |paying a fee, fine, or other monetary obligation due to the

436 association, the association may suspend the right of the unit
437 owner or the unit’s occupant, licensee, or invitee to use common
438 |elements, common facilities, or any other association property

439 |until the fee, fine, or other monetary obligation is paid in

440 full. This subsection does not apply to limited common elements

441 intended to be used only by that unit, common elements needed to
442 access the unit, utility services provided to the unit, parking

443 spaces, or elevators. The notice and hearing requirements under

444 subsection (3) do not apply to suspensions imposed under this

445 subsection.
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(5) An association may suspend the voting rights of a unit

or member due to nonpayment of any fee, fine, or other monetary

obligation due to the association which is more than 90 days
delinquent. A voting interest or consent right allocated to a

unit or member which has been suspended by the association shall

be subtracted from mayrmet—lre—ecounted—towards the total number

of voting interests in the association, which shall be reduced

by the number of suspended voting interests when calculating the

total percentage or number of all voting interests available to

take or approve any action, and the suspended voting interests

may not be considered for any purpose, including, but not

limited to, the percentage or number of voting interests

necessary to constitute a quorum, the percentage or number of

voting interests required to conduct an election, or the

percentage or number of voting interests required to approve an

action under this chapter or pursuant to the declaration,
articles of incorporation, or bylaws. The suspension ends upon
full payment of all obligations currently due or overdue the
association. The notice and hearing requirements under
subsection (3) do not apply to a suspension imposed under this
subsection.

(7) The suspensions permitted by paragraph (3) (a) and

subsections (4) and (5) apply to a member and, when appropriate,

the member’s tenants, guests, or invitees, even if the

delinquency or failure that resulted in the suspension arose

from less than all of the multiple units owned by the member.

Section 12. Subsection (1) of section 718.501, Florida
Statutes, is amended to read:

718.501 Authority, responsibility, and duties of Division
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of Florida Condominiums, Timeshares, and Mobile Homes.—

(1) The division may enforce and ensure compliance with £he
provistens—ef this chapter and rules relating to the
development, construction, sale, lease, ownership, operation,
and management of residential condominium units. In performing
its duties, the division has complete jurisdiction to
investigate complaints and enforce compliance with respect to

associations that are still under the control of the developer,

the control of a bulk-unit purchaser or lender-unit purchaser,

or the control of a bulk assignee or bulk buyer pursuant to part
VII of this chapter and complaints against developers, bulk-unit

purchasers, lender-unit purchasers, bulk assignees, or bulk

buyers involving improper turnover or failure to turnover,
pursuant to s. 718.301. However, after turnover has occurred,
the division has jurisdiction to investigate only complaints
related enty to financial issues, elections, and unit owner
access to association records pursuant to s. 718.111(12).

(a)1l. The division may make necessary public or private
investigations within or outside this state to determine whether
any person has violated this chapter or any rule or order
hereunder, to aid in the enforcement of this chapter, or to aid
in the adoption of rules or forms.

2. The division may submit any official written report,
worksheet, or other related paper, or a duly certified copy
thereof, compiled, prepared, drafted, or otherwise made by and
duly authenticated by a financial examiner or analyst to be
admitted as competent evidence in any hearing in which the
financial examiner or analyst is available for cross-examination

and attests under oath that such documents were prepared as a
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result of an examination or inspection conducted pursuant to
this chapter.

(b) The division may require or permit any person to file a
statement in writing, under oath or otherwise, as the division
determines, as to the facts and circumstances concerning a
matter to be investigated.

(c) For the purpose of any investigation under this
chapter, the division director or any officer or employee
designated by the division director may administer oaths or
affirmations, subpoena witnesses and compel their attendance,

take evidence, and require the production of any matter that

whieh 1s relevant to the investigation, including the existence,
description, nature, custody, condition, and location of any
books, documents, or other tangible things and the identity and
location of persons having knowledge of relevant facts or any
other matter reasonably calculated to lead to the discovery of
material evidence. Upon the failure of by a person to obey a
subpoena or to answer questions propounded by the investigating
officer and upon reasonable notice to all affected persons, the
division may apply to the circuit court for an order compelling
compliance.

(d) Notwithstanding any remedies available to unit owners

and associations, i1f the division has reasonable cause to

believe that a violation of amny—previsien—of this chapter or a
related rule has occurred, the division may institute
enforcement proceedings in its own name against any developer,

bulk-unit purchaser, lender-unit purchaser, bulk assignee, bulk

buyer, association, officer, or member of the board of

administration, or his or her ifs assignees or agents, as
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1. The division may permit a person whose conduct or

follows:

actions may be under investigation to waive formal proceedings

and enter into a consent proceeding under which whereby orders,

rules, or letters of censure or warning, whether formal or
informal, may be entered against the person.
2. The division may issue an order requiring the developer,

bulk-unit purchaser, lender-unit purchaser, bulk assignee, bulk

buyer, association, developer-designated officer, or developer-

designated member of the board of administration, or his or her

er—agentsy community association manager, or the community

asseciatieon management firm to cease and desist from the
unlawful practice and take such affirmative action as in the
judgment of the division to carry out the purposes of this
chapter. If the division finds that a developer, bulk-unit

purchaser, lender-unit purchaser, bulk assignee, bulk buyer,

association, officer, or member of the board of administration,

or his or her its assignees or agents, is violating or is about

to violate amyprevisien—eof this chapter, any rule adopted or
order issued by the division, or any written agreement entered

into with the division# and the violation presents an immediate

danger to the public requiring an immediate final order, it may
issue an emergency cease and desist order reciting with

particularity the facts underlying such findings. The emergency
cease and desist order is effective for 90 days. If the division
begins nonemergency cease and desist proceedings, the emergency

cease and desist order remains effective until the conclusion of

Page 20 of 75
3/17/2015 5:34:16 PM 580-02377-15




562
563
564
565
566
567
568
569
570
571
572
573
574
575
576
577
578
579
580
581
582
583
584
585
586
587
588
589
590

Florida Senate - 2015 COMMITTEE AMENDMENT
Bill No. SB 748

IR ===

the proceedings under ss. 120.569 and 120.57.

3. If a developer, bulk-unit purchaser, lender-unit

purchaser, bulk assignee, or bulk buyer+ fails to pay ary¥
restitution determined by the division to be owed andy—pd+s any
accrued interest charged at the highest rate permitted by law,
within 30 days after expiration of any appellate time period of
a final order requiring payment of restitution or the conclusion

of any appeal thereof, whichever is later, the division shall

mast bring an action in circuit or county court on behalf of any
association, class of unit owners, lessees, or purchasers for
restitution, declaratory relief, injunctive relief, or any other
available remedy. The division may also temporarily revoke its

acceptance of the filing for the developer, bulk-unit purchaser,

or lender-unit purchaser, to which the restitution relates until

payment of restitution is made.

4. The division may petition the court for appointment of a

receilver or conservator who,+ 1f appointed, the—reeceiver—oF
conservater may take action to implement the court order to
ensure the performance of the order and to remedy any breach
thereof. In addition to all other means provided by law for the
enforcement of an injunction or temporary restraining order, the
circuit court may impound or sequester the property of a party
defendant, including books, papers, documents, and related
records, and allow the examination and use of the property by
the division and a court-appointed receiver or conservator.

5. The division may apply to the circuit court for an order

of restitution under which whexreby the defendant in an action

brought pursuant to subparagraph 4. is ordered to make

restitution of those sums shown by the division to have been
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obtained by the defendant in violation of this chapter. At the
option of the court, such restitution is payable to the
conservator or receiver appointed pursuant to subparagraph 4. or
directly to the persons whose funds or assets were obtained in
violation of this chapter.

6. The division may impose a civil penalty against a

developer, bulk-unit purchaser, lender-unit purchaser, bulk

assignee, e¥ bulk buyer, or association, or its assignee or
agent, for a amy violation of this chapter or a related rule.
The division may impose a civil penalty individually against an

officer or board member who willfully and knowingly violates =

provisieon—of this chapter, an adopted rule, or a final order of
the division; may order the removal of such individual as an
officer or from the board of administration or as an officer of
the association; and may prohibit such individual from serving
as an officer or on the board of a community association for a
period of time. The term “willfully and knowingly” means that
the division informed the officer or board member that his or
her action or intended action violates this chapter, a rule
adopted under this chapter, or a final order of the division and
that the officer or board member refused to comply with £he
reguirements—ef this chapter, a rule adopted under this chapter,

or a final order of the division. Fhe—divisien, Before

initiating formal agency action under chapter 120, the division

must afford the officer or board member an opportunity to
voluntarily comply, and an officer or board member who complies
within 10 days is not subject to a civil penalty. A penalty may
be imposed on the basis of each day of continuing violation, but

the penalty for any offense may not exceed $5,000. By—Janvary—3++
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3998+ The division shall adopt, by rule, penalty guidelines
applicable to possible violations or to categories of violations
of this chapter or rules adopted by the division. The guidelines
must specify a meaningful range of civil penalties for each such
violation of the statute and rules and must be based upon the
harm caused by the violation, the repetition of the violation,
and upon such other factors deemed relevant by the division. Fesx
exampter The division may consider whether the violations were

committed by a developer, bulk-unit purchaser, lender-unit

purchaser, bulk assignee, or bulk buyer, or owner-controlled
association, the size of the association, and other factors. The
guidelines must designate the possible mitigating or aggravating
circumstances that justify a departure from the range of
penalties provided by the rules. It is the legislative intent

that minor violations be distinguished from those that whieh

endanger the health, safety, or welfare of £he condominium
residents or other persons and that such guidelines provide
reasonable and meaningful notice to the public of likely
penalties that may be imposed for proscribed conduct. This
subsection does not limit the ability of the division to
informally dispose of administrative actions or complaints by
stipulation, agreed settlement, or consent order. All amounts
collected shall be deposited with the Chief Financial Officer to
the credit of the Division of Florida Condominiums, Timeshares,
and Mobile Homes Trust Fund. If a developer, bulk-unit

purchaser, lender-unit purchaser, bulk assignee, or bulk buyer

fails to pay the civil penalty and the amount deemed to be owed
to the association, the division shall issue an order directing

that such developer, bulk-unit purchaser, lender-unit purchaser,
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bulk assignee, or bulk buyer cease and desist from further
operation until such time as the civil penalty is paid or may
pursue enforcement of the penalty in a court of competent
jurisdiction. If an association fails to pay the civil penalty,
the division shall pursue enforcement in a court of competent
jurisdiction, and the order imposing the civil penalty or the
cease and desist order is not effective until 20 days after the
date of such order. Any action commenced by the division shall
be brought in the county in which the division has its executive
offices or in the county where the violation occurred.

7. If a unit owner presents the division with proof that
the unit owner has requested access to official records in
writing by certified mail, and that after 10 days the unit owner
again made the same request for access to official records in
writing by certified mail, and that more than 10 days has
elapsed since the second request and the association has still
failed or refused to provide access to official records as
required by this chapter, the division shall issue a subpoena
requiring production of the requested records where the records
are kept pursuant to s. 718.112.

8. In addition to subparagraph 6., the division may seek
the imposition of a civil penalty through the circuit court for
any violation for which the division may issue a notice to show
cause under paragraph (r). The civil penalty shall be at least
$500 but no more than $5,000 for each violation. The court may

also award to the prevailing party court costs and reasonable

attorney atternreyls fees and, 1f the division prevails, may also

award reasonable costs of investigation.

(e) The division may prepare and disseminate a prospectus
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678 and other information to assist prospective owners, purchasers,
679 lessees, and developers of residential condominiums in assessing
680 the rights, privileges, and duties pertaining thereto.

681 (f) The division may adopt rules to administer and enforce

682 | Ethe—preoevisiens—ef this chapter.
683 (g) The division shall establish procedures for providing

684 notice to an association and the developer, bulk-unit purchaser,

685 lender-unit purchaser, bulk assignee, or bulk buyer during the

686 |period in which the developer, bulk-unit purchaser, lender-unit

687 |purchaser, bulk assignee, or bulk buyer controls the association
688 |i1f the division is considering the issuance of a declaratory

689 |statement with respect to the declaration of condominium or any
690 related document governing such condominium community.

691 (h) The division shall furnish each association that pays
692 the fees required by paragraph (2) (a) a copy of this chapter, as
693 amended, and the rules adopted thereto on an annual basis.

694 (1) The division shall annually provide each association
695 |with a summary of declaratory statements and formal legal

696 opinions relating to the operations of condominiums which were
697 rendered by the division during the previous year.

098 (J) The division shall provide training and educational

699 |programs for condominium association board members and unit

700 owners. The training may, at #» the division’s discretion,

701 include web-based electronic mediay and live training and

702 seminars in various locations throughout the state. The division
703 |may review and approve education and training programs for board
704 |members and unit owners offered by providers, and shall maintain

705 a current list of approved programs and providers, and shall

706 make such list available to board members and unit owners in a
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reasonable and cost-effective manner.

(k) The division shall maintain a toll-free telephone
number accessible to condominium unit owners.

(1) The division shall develop a program to certify both
volunteer and paid mediators to provide mediation of condominium

disputes. Upon request, the division shall provide—upen

reggesty a list of such mediators to any association, unit
owner, or other participant in arbitration proceedings under s.
718.1255 requesting a copy of the list. The division shall
include on the list of volunteer mediators only the names of

individuals persens who have received at least 20 hours of

training in mediation techniques or who have mediated at least
20 disputes. In order to become initially certified by the
division, paid mediators must be certified by the Supreme Court
to mediate court cases in county or circuit courts. However, the
division may adopt, by rule, additional factors for the
certification of paid mediators, which must be related to
experience, education, or background. In order to continue to be

certified, an individual Amny—persern initially certified as a

paid mediator by the division must—in—erder—+to—econtinge—fto—be
ecertifiedy comply with the factors or requirements adopted by
rule.

(m) If a complaint is made, the division shall must conduct

its inquiry with due regard for the interests of the affected
parties. Within 30 days after receipt of a complaint, the
division shall acknowledge the complaint in writing and notify
the complainant as to whether the complaint is within the
jurisdiction of the division and whether additional information

is needed by the division from the complainant. The division
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shall conduct its investigation and, within 90 days after
receipt of the original complaint or of timely requested
additional information, take action upon the complaint. However,
the failure to complete the investigation within 90 days does
not prevent the division from continuing the investigation,
accepting or considering evidence obtained or received after 90
days, or taking administrative action if reasonable cause exists
to believe that a violation of this chapter or a rule has
occurred. If an investigation is not completed within the time
limits established in this paragraph, the division shall, on a
monthly basis, notify the complainant in writing of the status
of the investigation. When reporting its action to the
complainant, the division shall inform the complainant of any
right to a hearing pursuant to ss. 120.569 and 120.57.

(n) Condominium association directors, officers, and

employees; condominium developers; bulk-unit purchasers, lender-

unit purchasers, bulk assignees, bulk buyers, and community

association managers; and community association management firms
have an ongoing duty to reasonably cooperate with the division
in any investigation pursuant to this section. The division
shall refer to local law enforcement authorities any person who
whom the division believes has altered, destroyed, concealed, or
removed any record, document, or thing required to be kept or
maintained by this chapter with the purpose to impair its verity
or availability in the department’s investigation.

(0) The division may:

1. Contract with agencies in this state or other
jurisdictions to perform investigative functions; or

2. Accept grants-in-aid from any source.
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765 (p) The division shall cooperate with similar agencies in
766 other jurisdictions to establish uniform filing procedures and
767 forms, public offering statements, advertising standards, and
768 rules and common administrative practices.

769 (q) The division shall consider notice to a developer,

770 bulk-unit purchaser, lender-unit purchaser, bulk assignee, or

771 |bulk buyer to be complete when it is delivered to the address of

772 the developer, bulk-unit purchaser, lender-unit purchaser, bulk

773 assignee, or bulk buyer currently on file with the division.
774 (r) In addition to its enforcement authority, the division
775 |may issue a notice to show cause, which must provide for a

776 |hearing, upon written request, in accordance with chapter 120.
777 (s) The division shall submit to the Governor, the

778 President of the Senate, the Speaker of the House of

779 |Representatives, and the chairs of the legislative

780 appropriations committees an annual report that includes, but
781 need not be limited to, the number of training programs provided
782 | for condominium association board members and unit owners;y the
783 number of complaints received, by type;+ the number and percent
784 of complaints acknowledged in writing within 30 days and the
785 number and percent of investigations acted upon within 90 days
786 in accordance with paragraph (m);+ and the number of

787 investigations exceeding the 90-day requirement. The annual

788 report must also include an evaluation of the division’s core
789 |business processes and make recommendations for improvements,
790 including statutory changes. The report shall be submitted by
791 September 30 following the end of the fiscal year.

792 Section 13. Section 718.709, Florida Statutes, is created
793 to read:
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718.709 Applicability.—Sections 718.701-718.708, relating

to the Distressed Condominium Relief Act, apply to title to

units acquired on or after July 1, 2010, but before July 1,
2016.
Section 14. Part VIII of chapter 718, Florida Statutes,

consisting of sections 718.801-718.813, is created to read:
PART VIII
BULK-UNIT PURCHASERS AND LENDER-UNIT PURCHASERS

718.801 Legislative intent.—The Legislature declares that

it is the public policy of this state to protect the interests

of developers, lenders, unit owners, and condominium

associations with regard to bulk-unit purchasers or lender-unit

purchasers of condominium units and that there is a need to

balance such interests by limiting the applicability of the

Distressed Condominium Relief Act. Notwithstanding the

limitation, the Distressed Condominium Relief Act applies to

title acquired on or after July 1, 2010, but before July 1,
2016.
718.802 Definitions.—As used in this part, the term:

(1) “Bulk assignee” means a person who is not a bulk buyer

and who:

(a) Acquires more than seven condominium parcels in a

single condominium;

(b) Receives an assignment of any of the developer rights,

other than or in addition to those rights described in

subsection (3), as set forth in the declaration of condominium

or this chapter:

1. By a written instrument recorded as part of or as an

exhibit of the deed;
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823 2. By a separate instrument recorded in the public records

824 of the county in which the condominium is located; or

825 3. Pursuant to a final judgment or certificate of title

826 issued in favor of a purchaser at a foreclosure sale; and

827 (c) Acquired condominium parcels on or after July 1, 2010,

828 |but before July 1, 2016. The date of such acquisition shall be

829 |determined by the date of recording a deed or other instrument

830 of conveyance for such parcels in the public records of the

831 |county in which the condominium is located, or by the date of

832 |issuing a certificate of title in a foreclosure proceeding with

833 |respect to such condominium parcels.
834

835 |A mortgagee or its assignee may not be deemed a bulk assignee or

836 |developer by reason of the acquisition of condominium units and

837 receipt of an assignment of some or all of a developer’s rights

838 unless the mortgage or its assignee exercises any of the

839 developer rights other than those described in subsection (3).

840 (2)“Bulk-unit purchaser” means a person who acquires title

841 to the greater of at least eight units or 20 percent of the

842 units that ultimately will be operated by the same association,

843 |as provided in the declaration, articles of incorporation, or

844 |bylaws as originally recorded. Multiple bulk-unit purchasers may

845 |be members of an association simultaneously or successively.

846 |There may be one or more bulk-unit purchasers while the

847 developer still owns units operated by the association. A person

848 |who acquires title to units or timeshare interests in a

849 condominium, which units or timeshare interests are or

850 ultimately will be included in a timeshare plan governed by

851 chapter 721, may elect to be a bulk-unit purchaser pursuant to
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s. 718.813. The term does not include a lender-unit purchaser.

Further, the term does not include an acquirer of units if any

transfer of title to the acquirer is made:

(a) With intent to defraud or materially harm a purchaser,

a unit owner, or the association;

(b) Where the acquirer is a person or limited liability

company that would be an insider, as defined in s. 726.102, of

the bulk-unit purchaser or of the developer; or

(c) As a fraudulent transfer under chapter 726.

(3) “Bulk buyer” means a person who acquired condominium

parcels on or after July 1, 2010, but before July 1, 2016, and

the date of acquisition shall be determined in the same manner

as in subsection (1). Further, the term means a person who

acquires more than seven condominium parcels in a single

condominium but who does not receive an assignment of any

developer rights or receives only some or all of the following

rights:

(a) The right to conduct sales, leasing, and marketing

activities within the condominium.

(b) The right to be exempt from the payment of working

capital contributions to the condominium association arising out

of, or in connection with, the bulk buyer’s acquisition of the

units.

(c) The right to be exempt from any rights of first refusal

which may be held by the condominium association and would

otherwise be applicable to subsequent transfers of title from

the bulk buyer to a third-party purchaser concerning one or more

units.

(4) “Lender-unit purchaser” means a person, or the person’s
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881 successors, assigns, or wholly owned subsidiaries, who holds a

882 |mortgage from a developer or from a bulk-unit purchaser on the

883 |greater of at least eight units or 20 percent of the units that,

884 as provided in the declaration, articles of incorporation, or

885 |bylaws as originally recorded, ultimately will be operated by

886 the same association; who subsequently obtains title to such

887 |units through foreclosure or deed in lieu of foreclosure; and

888 who makes the election to become a lender-unit purchaser

889 |pursuant to 718.808(4). However, a mortgagee or its wholly owned

890 subsidiary that acquires and sells units to one or more bulk-

891 |unit purchasers is not a developer or a lender-unit purchaser

892 with respect to the sale.
893 718.803 Exercise of rights.—

894 (1) A bulk-unit purchaser may exercise only the following

895 developer rights, provided such rights are contained in the

896 declaration:

897 (a) The right to conduct sales, leasing, and marketing

898 activities within the condominium, including the use of the

899 sales and leasing office.

900 (b) The right to assign limited common elements and use

901 rights to common elements and association property which were

902 not assigned before the bulk-unit purchaser acquired title to

903 the units. Such rights may include, without limitation, the

904 rights to garages, parking spaces, storage areas, and cabanas.

905 If there is more than one bulk-unit purchaser, this right must

906 |be established in a written assignment from the developer which

907 specifies the bulk-unit purchaser who has such a right as to

908 specified limited common elements, common elements, and

909 association property.
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(c) For a phase condominium, the right to add phases.

(2) If the initial purchaser of a unit from the developer

is required to make a working capital contribution to the

association, a bulk-unit purchaser shall pay a working capital

contribution to the association, which must be calculated in the

same manner for each unit acquired, upon the earlier of:

(a) Sale of a unit by the bulk-unit purchaser to a third

party other than the bulk-unit purchaser; or

(b) Five years from the date of acquisition of title to a

unit by the bulk-unit purchaser.

(3) If a bulk-unit purchaser exercises developer rights

other than those specified in subsection (1), he or she is no

longer deemed to be a bulk-unit purchaser, and this part does

not apply to such person.

(4) Except as set forth in this part, a lender-unit

purchaser may exercise any developer rights that the lender-unit

purchaser acquires.

718.804 Compliance.—A bulk-unit purchaser and a lender-unit

purchaser shall comply with all applicable requirements of s.

718.202 and part V of this chapter in connection with any units

that they own or sell.

718.805 Voting rights.—

(1) For the first 2 fiscal years following the first

conveyance of a unit to a bulk-unit purchaser or lender-unit

purchaser, the bulk-unit purchaser or lender-unit purchaser may

vote the voting interests allocated to his or her units to waive

reserves or reduce the funding of reserves. After these 2 fiscal

years, the bulk-unit purchaser or lender-unit purchaser may not

vote his or her voting interests to waive reserves or reduce the
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funding of reserves until the bulk-unit purchaser or lender-unit

purchaser holds less than a majority of the voting interests in

the association.

(2) A bulk-unit purchaser or lender-unit purchaser may not

transfer his or her right to vote to waive reserves or reduce

the funding of reserves to other bulk-unit purchasers or lender-

unit purchasers to extend the time period in subsection (1).

718.806 Assessment liability; election of directors.—

(1) BULK-UNIT PURCHASER ASSESSMENT LIABILITY.—A bulk-unit

purchaser is liable for all assessments on his or her units

which become due while the bulk-unit purchaser holds title to

such units. Additionally, the bulk-unit purchaser is jointly and

severally liable with the previous owner for all unpaid regqular

periodic assessments and special assessments that became due

before the acquisition of title, for all other monetary

obligations accrued which are secured by the association’s lien,

and for all costs advanced by the association for the

maintenance and repair of the units acquired by the bulk-unit

purchaser.

(2) LENDER-UNIT PURCHASER ASSESSMENT LIABILITY.—The

liability of a lender-unit purchaser or his or her successors or

assignees for the units that the lender-unit purchaser owns is

limited to the lesser of:

(a) The units’ unpaid common expenses and the regular

periodic assessments that accrued or became due during the 12

months immediately preceding the lender-unit purchaser’s

acquisition of title and for which payment in full has not been

received by the association; or

(b) One percent of the original mortgage debt.
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The lender-unit purchaser acquiring title must comply with s.
718.116(1) (c) .
(3) DIRECTOR ELECTED BY BULK-UNIT PURCHASER.—A director who

has been elected or appointed by a bulk-unit purchaser is

automatically suspended from board service for 30 days following

the failure of the bulk-unit purchaser to timely pay monetary

obligations on a unit the bulk-unit purchaser owns. The

remaining directors may temporarily fill the vacancy created by

the suspension. Once the bulk-unit purchaser has cured all

outstanding delinquencies on the unit, the suspended director

shall replace the temporary appointee and resume service on the

board for the unexpired term.

718.807 Amendments and material alterations.—

(1) The following amendments or alterations may not go into

effect unless approved by a majority vote of unit owners other

than the developer, a bulk-unit purchaser, or a lender-unit

purchaser:

(a) An amendment described in s. 718.110(4) or (8).

(b) An amendment creating, changing, or terminating leasing

restrictions.

(c) An amendment of the declaration pertaining to the

condominium’s status as housing for older persons.

(d) An amendment pursuant to s. 718.110(14) or an amendment

that otherwise reclassifies a portion of the common elements as

a limited common element or that authorizes the association to

change the limited common elements assigned to any unit.

(e) Material alterations or substantial additions to the

common elements or association property any time one of the
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following owns a percentage of voting interests equal to or

greater than the percentage required to approve the amendment:

1. A bulk-unit purchaser;

A lender-unit purchaser;

The developer and a lender-unit purchaser; or

2
3. The developer and a bulk-unit purchaser;
4
5

A bulk-unit purchaser and a lender-unit purchaser.

(2) Notwithstanding subsection (1), consent of the

developer, a bulk-unit purchaser, or a lender-unit purchaser is

required for an amendment that would otherwise require the

approval of such voting interests based upon the requirements of

the declaration, articles of incorporation, or bylaws or s.
718.110 or s. 718.113.

718.808 Warranties and disclosures.—

(1) As the seller, a bulk-unit purchaser or lender-unit

purchaser is deemed to have granted an implied warranty of

fitness and merchantability to a purchaser of each unit sold for

a period of 3 years, which begins on the date of the completion

of repairs or improvements that the bulk-unit purchaser or

lender-unit purchaser makes to the unit, common elements, or

limited common elements. The bulk-unit purchaser or lender-unit

purchaser is not deemed to have granted a warranty on

improvements, repairs, or alterations to the condominium which

he or she did not undertake.

(2) The statute of limitations 1n s. 718.203 is tolled

while the bulk-unit purchaser begins the process of appointing

or electing a majority of the board of administration.

(3) As the seller, the bulk-unit purchaser shall include

the following disclosure to purchasers in conspicuous type on

Page 36 of 75
3/17/2015 5:34:16 PM 580-02377-15




1026
1027
1028
1029
1030
1031
1032
1033
1034
1035
1036
1037
1038
1039
1040
1041
1042
1043
1044
1045
1046
1047
1048
1049
1050
1051
1052
1053
1054

Florida Senate - 2015 COMMITTEE AMENDMENT
Bill No. SB 748

IR ===

the first page of the sales contract:

SELLER IS A BULK-UNIT PURCHASER UNDER THE CONDOMINIUM ACT.
SELLER IS NOT THE DEVELOPER OF THE CONDOMINIUM FOR ANY PURPOSE
UNDER THE CONDOMINIUM ACT.

(4) A mortgagee who acquires units may elect to become a

lender-unit purchaser by providing written notice of the

election to the association addressed to the registered agent at

the address specified in the records of the Department of State.

The notice shall be delivered within the time period ending upon

the earliest of:

(a) The date on which the mortgagee exercises any developer

rights other than the developer rights described in s.
718.803(1) (a);

(b) Before the sale of a unit by the mortgagee; or

(c) One hundred eighty days after the recording of the

certificate of title or of the deed in lieu of foreclosure if

the mortgagee acquired the units by foreclosure or by deed in

lieu of foreclosure.

(5) As the seller, the lender-unit purchaser shall include

the following disclosure to purchasers in conspicuous type on

the first page of the sales contract:

SELLER IS A LENDER-UNIT PURCHASER UNDER THE CONDOMINIUM ACT.
SELLER IS NOT THE DEVELOPER OF THE CONDOMINIUM FOR ANY PURPOSE
UNDER THE CONDOMINIUM ACT. SELLER TOOK TITLE TO THE UNIT (S)
BEING SOLD TO PURCHASER BY FORECLOSURE OR DEED IN LIEU OF
FORECLOSURE.
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(6) (a) At or before the signing of a contract to sell a

unit, the bulk-unit purchaser and the lender-unit purchaser must

provide a condition report that complies with s. 718.616(2) and

(3) and this section to the prospective purchaser and must

obtain verification of delivery of such condition report. A

condition report is not required in connection with a sale to a

bulk-unit purchaser or in connection with a deed in lieu of

foreclosure to a lender-unit purchaser. A mortgagee is not

required to deliver to a bulk-unit purchaser a condition report

even i1f the mortgagee acquires and transfers developer rights to

such bulk-unit purchaser.

(b) The condition report must include a reasonably detailed

description of the repairs or replacements necessary to cure

defective construction identified in the condition report.

(c) If, during the course of preparing the condition

report, the architect or engineer becomes aware of a component

that violates an applicable building code or federal or state

law or that deviates from the building plans approved by the

permitting authority, the architect or engineer shall disclose

such information in the condition report. The architect or

engineer shall make written inquiry to the applicable local

government authority of any building code violations and shall

include in the condition report any of the authority’s responses

or its failure to respond.

(d) The condition report shall be prepared before the bulk-

unit purchaser or the lender-unit purchaser enters into his or

her first sales contract, but the condition report may not be

prepared more than 6 months before the first sales contract is
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1084 agreed upon. If the bulk-unit purchaser or lender-unit purchaser

1085 remains engaged in selling units, the condition report shall be

1086 |updated no later than 1 year after the closing of the first

1087 sales contract and each year thereafter.

1088 (e) If a bulk-unit purchaser or lender-unit purchaser fails

1089 |to provide the condition report in accordance with this section,

1090 the bulk-unit purchaser or lender-unit purchaser is deemed to

1091 |grant implied warranties of fitness and merchantability which

1092 are not limited to the construction, improvements, or repairs

1093 that he or she undertakes to the units, common elements, or

1094 limited common elements.

1095 718.809 Joint and several liability.—For purposes of this

1096 |chapter, if there are multiple bulk-unit purchasers within the

1097 same association, the units owned by the multiple bulk-unit

1098 |purchasers and the rights of the bulk-unit purchasers shall be

1099 aggregated as if there were only one bulk-unit purchaser. Each

1100 |bulk-unit purchaser is jointly and severally liable with his or

1101 her predecessor bulk-unit purchasers for compliance with this

1102 chapter.

1103 718.810 Construction disputes.—A board of administration

1104 composed of a majority of directors elected or appointed by a

1105 |bulk-unit purchaser may not resolve a construction dispute that

1106 is subject to chapter 558 unless such resolution is approved by

1107 a majority of the voting interests of the unit owners other than

1108 the developer and a bulk-unit purchaser.

1109 718.811 Noncompliance.—A bulk-unit purchaser or a lender-

1110 unit purchaser who fails to substantially comply with the

1111 requirements of this chapter pertaining to the obligations and

1112 rights of bulk-unit purchasers and lender-unit purchasers
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1113 forfeits all protections or exemptions provided under the

1114 Condominium Act.

1115 718.812 Documents to be delivered upon turnover.—If a bulk-

1116 |unit purchaser elects a majority of the board of administration

1117 and the unit owners other than the bulk-unit purchaser elect a

1118 |majority, the bulk-unit purchaser must deliver all of the items

1119 |specified in s. 718.301(4) to the association. However, the

1120 |bulk-unit purchaser is not required to deliver items that were

1121 |never in the possession of the bulk-unit purchaser. In

1122 |conjunction with the acquisition of units, the bulk-unit

1123 |purchaser shall undertake a good faith effort to obtain the

1124 items specified in s. 718.301(4) which must be delivered to the

1125 association. If the bulk-unit purchaser cannot obtain such

1126 items, the bulk-unit purchaser must deliver a certificate in

1127 |writing to the association which names or describes items that

1128 were not obtainable by the bulk-unit purchaser and which

1129 |describes the good faith efforts that were undertaken to obtain

1130 the items. Delivery of the certificate relieves the bulk-unit

1131 |purchaser of his or her responsibility under s. 718.301 to

1132 deliver the documents and materials referenced in the

1133 certificate. The responsibility of the bulk-unit purchaser to

1134 conduct the audit required by s. 718.301(4) (c) begins on the

1135 |date the bulk-unit purchaser elects or appoints a majority of

1136 the members of the board of administration and ends on the date

1137 the bulk-unit purchaser no longer controls the board.

1138 718.813 Timeshare Condominiums.—With respect to the

1139 |acquisition of title to units or timeshare interests in a

1140 condominium, which units or timeshare interests are or

1141 ultimately will be included in a timeshare plan governed by
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(1) Any person otherwise qualified to be a bulk-unit

chapter 721:

purchaser pursuant to s. 718.802 is not a bulk-unit purchaser

unless that person makes an election to become a bulk-unit

purchaser by providing notice to the association addressed to

the registered agent at the address specified in the records of

the Department of State. The notice shall be delivered within

the time period ending upon the earliest of:

(a) The date on which the person exercises any developer

rights other than the developer rights described in s.
718.803 (1) (a);

(b) The sale of any unit or timeshare interest by the

person; or

(c) One hundred eighty days after the recording of the deed

or other instrument of conveyance by which the person acquired

the units or timeshare interests.

(2) If a person has made an election to be a bulk-unit

purchaser pursuant to subsection (1), the bulk-unit purchaser,

when selling units or timeshare interests, shall include the

following disclosure to purchasers in conspicuous type on the

first page of the contract for sale of units or timeshare

interests:

SELLER IS A BULK-UNIT PURCHASER UNDER THE CONDOMINIUM ACT.

SELLER IS NOT THE DEVELOPER OF THE CONDOMINIUM FOR ANY PURPOSE
UNDER THE CONDOMINIUM.

Section 15. Paragraph (a) of subsection (2) of section
719.104, Florida Statutes, is amended to read:
719.104 Cooperatives; access to units; records; financial

reports; assessments; purchase of leases.—
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(2) OFFICIAL RECORDS.—

(a) From the inception of the association, the association
shall maintain a copy of each of the following, where
applicable, which shall constitute the official records of the
association:

1. The plans, permits, warranties, and other items provided
by the developer pursuant to s. 719.301(4).

2. A photocopy of the cooperative documents.

3. A copy of the current rules of the association.

4. A book or books containing the minutes of all meetings
of the association, of the board of directors, and of the unit
owners, which minutes shall be retained for a period of not less
than 7 years.

5. A current roster of all unit owners and their mailing
addresses, unit identifications, voting certifications, and, if
known, telephone numbers. The association shall also maintain
the electronic mailing addresses and the numbers designated by
unit owners for receiving notice sent by electronic transmission
of those unit owners consenting to receive notice by electronic
transmission. The electronic mailing addresses and numbers
provided by unit owners to receive notice by electronic
transmission shall be removed from association records when
consent to receive notice by electronic transmission is revoked.
However, the association is not liable for an erroneous
disclosure of the electronic mail address or the number for
receiving electronic transmission of notices.

6. All current insurance policies of the association.

7. A current copy of any management agreement, lease, or

other contract to which the association is a party or under
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which the association or the unit owners have an obligation or
responsibility.

8. Bills of sale or transfer for all property owned by the
association.

9. Accounting records for the association and separate
accounting records for each unit it operates, according to good
accounting practices. All accounting records shall be maintained
for a period of not less than 7 years. The accounting records
shall include, but not be limited to:

a. Accurate, itemized, and detailed records of all receipts
and expenditures.

b. A current account and a monthly, bimonthly, or quarterly
statement of the account for each unit designating the name of
the unit owner, the due date and amount of each assessment, the
amount paid upon the account, and the balance due.

c. All audits, reviews, accounting statements, and
financial reports of the association.

d. All contracts for work to be performed. Bids for work to
be performed shall also be considered official records and shall
be maintained for a period of 1 year.

10. Ballots, sign-in sheets, voting proxies, and all other
papers relating to voting by unit owners, which shall be
maintained for a period of 1 year after the date of the
election, vote, or meeting to which the document relates.

11. All rental records where the association is acting as
agent for the rental of units.

12. A copy of the current question and answer sheet as
described in s. 719.504.

13. All other written records of the association not

Page 43 of 75
3/17/2015 5:34:16 PM 580-02377-15




1229
1230
1231
1232
1233
1234
1235
1236
1237
1238
1239
1240
1241
1242
1243
1244
1245
1246
1247
1248
1249
1250
1251
1252
1253
1254
1255
1256
1257

Florida Senate - 2015 COMMITTEE AMENDMENT
Bill No. SB 748

IR ===

specifically included in the foregoing which are related to the
operation of the association.

Section 16. Paragraphs (c) and (d) of subsection (1) of
section 719.106, Florida Statutes, are amended to read:

719.106 Bylaws; cooperative ownership.—

(1) MANDATORY PROVISIONS.—The bylaws or other cooperative
documents shall provide for the following, and if they do not,
they shall be deemed to include the following:

(c) Board of administration meetings.—Meetings of the board
of administration at which a quorum of the members is present
shall be open to all unit owners. Any unit owner may tape record

or videotape meetings of the board of administration; however, a

unit owner may not post the recordings on any website or other

media that can readily be viewed by persons who are not members

of the association. The right to attend such meetings includes

the right to speak at such meetings with reference to all
designated agenda items. The division shall adopt reasonable
rules governing the tape recording and videotaping of the
meeting. The association may adopt reasonable written rules
governing the frequency, duration, and manner of unit owner
statements. Adequate notice of all meetings shall be posted in a
conspicuous place upon the cooperative property at least 48
continuous hours preceding the meeting, except in an emergency.
Any item not included on the notice may be taken up on an
emergency basis by at least a majority plus one of the members
of the board. Such emergency action shall be noticed and
ratified at the next regular meeting of the board. However,
written notice of any meeting at which nonemergency special

assessments, or at which amendment to rules regarding unit use,
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1258 will be considered shall be mailed, delivered, or electronically
1259 transmitted to the unit owners and posted conspicuously on the
1260 cooperative property not less than 14 days before the meeting.
1261 |Evidence of compliance with this 14-day notice shall be made by
1262 an affidavit executed by the person providing the notice and
1263 filed among the official records of the association. Upon notice
1264 to the unit owners, the board shall by duly adopted rule

1265 designate a specific location on the cooperative property upon
1266 |which all notices of board meetings shall be posted. In lieu of
1267 or in addition to the physical posting of notice of any meeting
1268 of the board of administration on the cooperative property, the
1269 association may, by reasonable rule, adopt a procedure for

1270 conspicuously posting and repeatedly broadcasting the notice and
1271 the agenda on a closed-circuit cable television system serving
1272 the cooperative association. However, if broadcast notice 1is
1273 |used in lieu of a notice posted physically on the cooperative
1274 |property, the notice and agenda must be broadcast at least four
1275 times every broadcast hour of each day that a posted notice is
1276 |otherwise required under this section. When broadcast notice is
1277 |provided, the notice and agenda must be broadcast in a manner
1278 and for a sufficient continuous length of time so as to allow an
1279 |average reader to observe the notice and read and comprehend the
1280 entire content of the notice and the agenda. Notice of any

1281 |meeting in which regular assessments against unit owners are to
1282 |be considered for any reason shall specifically contain a

1283 statement that assessments will be considered and the nature of
1284 any such assessments. Meetings of a committee to take final

1285 action on behalf of the board or to make recommendations to the

1286 |board regarding the association budget are subject to the
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provisions of this paragraph. Meetings of a committee that does
not take final action on behalf of the board or make
recommendations to the board regarding the association budget
are subject to the provisions of this section, unless those
meetings are exempted from this section by the bylaws of the
association. Notwithstanding any other law to the contrary, the
requirement that board meetings and committee meetings be open
to the unit owners does not apply to board or committee meetings
held for the purpose of discussing personnel matters or meetings
between the board or a committee and the association’s attorney,
with respect to proposed or pending litigation, if the meeting
is held for the purpose of seeking or rendering legal advice.

(d) Shareholder meetings.—There shall be an annual meeting
of the shareholders. All members of the board of administration
shall be elected at the annual meeting unless the bylaws provide
for staggered election terms or for their election at another
meeting. Any unit owner desiring to be a candidate for board
membership must comply with subparagraph 1. The bylaws must
provide the method for calling meetings, including annual
meetings. Written notice, which must incorporate an
identification of agenda items, shall be given to each unit
owner at least 14 days before the annual meeting and posted in a
conspicuous place on the cooperative property at least 14
continuous days preceding the annual meeting. Upon notice to the
unit owners, the board must by duly adopted rule designate a
specific location on the cooperative property upon which all
notice of unit owner meetings are posted. In lieu of or in
addition to the physical posting of the meeting notice, the

association may, by reasonable rule, adopt a procedure for
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1316 conspicuously posting and repeatedly broadcasting the notice and
1317 the agenda on a closed-circuit cable television system serving
1318 the cooperative association. However, if broadcast notice is
1319 |used in lieu of a posted notice, the notice and agenda must be
1320 |broadcast at least four times every broadcast hour of each day
1321 that a posted notice is otherwise required under this section.
1322 If broadcast notice is provided, the notice and agenda must be
1323 |broadcast in a manner and for a sufficient continuous length of
1324 time to allow an average reader to observe the notice and read
1325 |and comprehend the entire content of the notice and the agenda.
1326 |Unless a unit owner waives in writing the right to receive

1327 notice of the annual meeting, the notice of the annual meeting
1328 must be sent by mail, hand delivered, or electronically

1329 |transmitted to each unit owner. An officer of the association
1330 |must provide an affidavit or United States Postal Service

1331 certificate of mailing, to be included in the official records
1332 of the association, affirming that notices of the association
1333 meeting were mailed, hand delivered, or electronically

1334 transmitted, in accordance with this provision, to each unit
1335 |owner at the address last furnished to the association.

1336 1. The board of administration shall be elected by written
1337 |ballot or voting machine. A proxy may not be used in electing
1338 the board of administration in general elections or elections to
1339 fill vacancies caused by recall, resignation, or otherwise

1340 unless otherwise provided in this chapter.

1341 a. At least 60 days before a scheduled election, the

1342 association shall mail, deliver, or transmit, whether by

1343 separate association mailing, delivery, or electronic

1344 transmission or included in another association mailing,
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delivery, or electronic transmission, including regularly
published newsletters, to each unit owner entitled to vote, a
first notice of the date of the election. Any unit owner or
other eligible person desiring to be a candidate for the board
of administration must give written notice to the association at
least 40 days before a scheduled election. Together with the
written notice and agenda as set forth in this section, the
association shall mail, deliver, or electronically transmit a
second notice of election to all unit owners entitled to vote,
together with a ballot that lists all candidates. Upon request
of a candidate, the association shall include an information
sheet, no larger than 8 1/2 inches by 11 inches, which must be
furnished by the candidate at least 35 days before the election,
to be included with the mailing, delivery, or electronic
transmission of the ballot, with the costs of mailing, delivery,
or transmission and copying to be borne by the association. The
association is not liable for the contents of the information
sheets provided by the candidates. In order to reduce costs, the
association may print or duplicate the information sheets on
both sides of the paper. The division shall by rule establish
voting procedures consistent with this subparagraph, including
rules establishing procedures for giving notice by electronic
transmission and rules providing for the secrecy of ballots.
Elections shall be decided by a plurality of those ballots cast.
There is no quorum requirement. However, at least 20 percent of
the eligible voters must cast a ballot in order to have a valid
election. A unit owner may not permit any other person to vote
his or her ballot, and any such ballots improperly cast are

invalid. A unit owner who needs assistance in casting the ballot

Page 48 of 75
3/17/2015 5:34:16 PM 580-02377-15




1374
1375
1376
1377
1378
1379
1380
1381
1382
1383
1384
1385
1386
1387
1388
1389
1390
1391
1392
1393
1394
1395
1396
1397
1398
1399
1400
1401
1402

Florida Senate - 2015 COMMITTEE AMENDMENT
Bill No. SB 748

IR ===

for the reasons stated in s. 101.051 may obtain assistance in
casting the ballot. Any unit owner violating this provision may
be fined by the association in accordance with s. 719.303. The
regular election must occur on the date of the annual meeting.
This subparagraph does not apply to timeshare cooperatives.
Notwithstanding this subparagraph, an election and balloting are
not required unless more candidates file a notice of intent to
run or are nominated than vacancies exist on the board. Any
challenge to the election process must be commenced within 60
days after the election results are announced.

b. Within 90 days after being elected or appointed to the
board, each new director shall certify in writing to the
secretary of the association that he or she has read the
association’s bylaws, articles of incorporation, proprietary
lease, and current written policies; that he or she will work to
uphold such documents and policies to the best of his or her
ability; and that he or she will faithfully discharge his or her
fiduciary responsibility to the association’s members. Within 90
days after being elected or appointed to the board, in lieu of
this written certification, the newly elected or appointed
director may submit a certificate of having satisfactorily
completed the educational curriculum administered by an
education provider as approved by the division pursuant to the
requirements established in chapter 718 within 1 year before or
90 days after the date of election or appointment. The
educational certificate is valid and does not have to be
resubmitted as long as the director serves on the board without
interruption. A director who fails to timely file the written

certification or educational certificate is suspended from
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service on the board until he or she complies with this sub-
subparagraph. The board may temporarily fill the wvacancy during
the period of suspension. The secretary of the association shall
cause the association to retain a director’s written
certification or educational certificate for inspection by the
members for 5 years after a director’s election or the duration
of the director’s uninterrupted tenure, whichever is longer.
Failure to have such written certification or educational
certificate on file does not affect the validity of any board
action.

2. Any approval by unit owners called for by this chapter,
or the applicable cooperative documents, must be made at a duly
noticed meeting of unit owners and is subject to this chapter or
the applicable cooperative documents relating to unit owner
decisionmaking, except that unit owners may take action by
written agreement, without meetings, on matters for which action
by written agreement without meetings is expressly allowed by
the applicable cooperative documents or law which provides for
the unit owner action.

3. Unit owners may waive notice of specific meetings if
allowed by the applicable cooperative documents or law. If
authorized by the bylaws, notice of meetings of the board of
administration, shareholder meetings, except shareholder
meetings called to recall board members under paragraph (f), and
committee meetings may be given by electronic transmission to
unit owners who consent to receive notice by electronic
transmission.

4., Unit owners have the right to participate in meetings of

unit owners with reference to all designated agenda items.
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However, the association may adopt reasonable rules governing
the frequency, duration, and manner of unit owner participation.

5. Any unit owner may tape record or videotape meetings of
the unit owners subject to reasonable rules adopted by the

division; however, a unit owner may not post the recordings on

any website or other media that can readily be viewed by persons

who are not members of the association.

6. Unless otherwise provided in the bylaws, a vacancy
occurring on the board before the expiration of a term may be
filled by the affirmative vote of the majority of the remaining
directors, even if the remaining directors constitute less than
a quorum, or by the sole remaining director. In the alternative,
a board may hold an election to fill the vacancy, in which case
the election procedures must conform to the requirements of
subparagraph 1. unless the association has opted out of the
statutory election process, in which case the bylaws of the
association control. Unless otherwise provided in the bylaws, a
board member appointed or elected under this subparagraph shall
fill the vacancy for the unexpired term of the seat being
filled. Filling vacancies created by recall is governed by

paragraph (f) and rules adopted by the division.

Notwithstanding subparagraphs (b)2. and (d)1., an association
may, by the affirmative vote of a majority of the total voting
interests, provide for a different voting and election procedure
in its bylaws, which vote may be by a proxy specifically
delineating the different voting and election procedures. The
different voting and election procedures may provide for

elections to be conducted by limited or general proxy.
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Section 17. Subsections (3) and (4) of section 719.108,
Florida Statutes, are amended to read:

719.108 Rents and assessments; liability; lien and
priority; interest; collection; cooperative ownership.—

(3) Rents and assessments, and installments on them, not
paid when due bear interest at the rate provided in the
cooperative documents from the date due until paid. This rate
may not exceed the rate allowed by law and, if a rate is not
provided in the cooperative documents, accrues at 18 percent per
annum. If the cooperative documents or bylaws so provide, the
association may charge an administrative late fee in addition to
such interest, not to exceed the greater of $25 or 5 percent of
each installment of the assessment for each delinquent

installment that the payment is late. The association may also

recover from the unit owner any reasonable charges imposed upon

the association under a written contract with its management or

bookkeeping company or collection agent which are incurred in

connection with collecting a delinquent assessment. Such charges

must be in a liquidated and noncontingent amount and must be

based on the actual time expended performing necessary,

nonduplicative services. Fees for collection are not recoverable

for the period after referral of the matter to an association’s

legal counsel. Any payment received by an association must be

applied first to any interest accrued by the association, then
to any administrative late fee, then to any costs and reasonable

attorney fees incurred in collection, then to any reasonable

costs for collection services contracted for by the association,

and then to the delinquent assessment. The foregoing applies

notwithstanding s. 673.3111, any purported accord and
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satisfaction, or any restrictive endorsement, designation, or

instruction placed on or accompanying a payment. The preceding

sentence is intended to clarify existing law. A late fee is not

subject to chapter 687 or s. 719.303(4).

(4) The association has a lien on each cooperative parcel
for any unpaid rents and assessments, plus interest, any
reasonable costs for collection services contracted for by the

association, and any auwtherized administrative late fees. If

authorized by the cooperative documents, the lien also secures
reasonable attorney fees incurred by the association incident to
the collection of the rents and assessments or enforcement of
such lien. The lien is effective from and after recording a
claim of lien in the public records in the county in which the
cooperative parcel is located which states the description of
the cooperative parcel, the name of the unit owner, the amount
due, and the due dates. Except as otherwise provided in this
chapter, a lien may not be filed by the association against a
cooperative parcel until 30 days after the date on which a
notice of intent to file a lien has been delivered to the owner.
(2) The notice must be sent to the unit owner at the
address of the unit by first-class United States mail, and the
notice must be in substantially the following form:
NOTICE OF INTENT
TO RECORD A CLAIM OF LIEN

RE: Unit ... (unit number)... of ... (name of cooperative)...
The following amounts are currently due on your account to

. (name of association)..., and must be paid within 30 days
after your receipt of this letter. This letter shall serve as

the association’s notice of intent to record a Claim of Lien
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1519 against your property no sooner than 30 days after your receipt
1520 of this letter, unless you pay in full the amounts set forth
1521 |below:

1522 |Maintenance due ... (dates)... S.....

1523 |Late fee, if applicable S$.....

1524 Interest through ... (dates)...* S.....

1525 |Certified mail charges S.eo...

1526 |Other costs Sevn.

1527 TOTAL OUTSTANDING S.oa..

1528 *Interest accrues at the rate of .... percent per annum.
1529 1. If the most recent address of the unit owner on the

1530 records of the association is the address of the unit, the

1531 notice must be sent by certified mail, return receipt requested,
1532 to the unit owner at the address of the unit.

1533 2. If the most recent address of the unit owner on the

1534 records of the association is in the United States, but is not
1535 the address of the unit, the notice must be sent by certified
1536 |mail, return receipt requested, to the unit owner at his or her
1537 |most recent address.

1538 3. If the most recent address of the unit owner on the

1539 records of the association is not in the United States, the

1540 notice must be sent by first-class United States mail to the
1541 unit owner at his or her most recent address.

1542 (b) A notice that is sent pursuant to this subsection is
1543 |deemed delivered upon mailing. A claim of lien must be executed
1544 and acknowledged by an officer or authorized agent of the

1545 |association. The lien is not effective 1 year after the claim of
15406 lien was recorded unless, within that time, an action to enforce

1547 the lien is commenced. The l-year period is automatically
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extended for any length of time during which the association is
prevented from filing a foreclosure action by an automatic stay
resulting from a bankruptcy petition filed by the parcel owner
or any other person claiming an interest in the parcel. The
claim of lien secures all unpaid rents and assessments that are
due and that may accrue after the claim of lien is recorded and
through the entry of a final judgment, as well as interest and
all reasonable costs and attorney fees incurred by the
association incident to the collection process. Upon payment in
full, the person making the payment is entitled to a
satisfaction of the lien.

(c) By recording a notice in substantially the following
form, a unit owner or the unit owner’s agent or attorney may
require the association to enforce a recorded claim of lien
against his or her cooperative parcel:

NOTICE OF CONTEST OF LIEN
TO: ... (Name and address of association)...:
You are notified that the undersigned contests the claim of lien
filed by you on ...., ... (year)..., and recorded in Official
Records Book .... at Page ...., of the public records of
County, Florida, and that the time within which you may file

suit to enforce your lien is limited to 90 days from the date of

service of this notice. Executed this .... day of ....,
... (year)....
Signed: ... (Owner or Attorney)...

After notice of contest of lien has been recorded, the clerk of
the circuit court shall mail a copy of the recorded notice to
the association by certified mail, return receipt requested, at

the address shown in the claim of lien or most recent amendment
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to it and shall certify to the service on the face of the
notice. Service is complete upon mailing. After service, the
association has 90 days in which to file an action to enforce
the lien. If the action is not filed within the 90-day period,
the lien is void. However, the 90-day period shall be extended
for any length of time during which the association is prevented
from filing its action because of an automatic stay resulting
from the filing of a bankruptcy petition by the unit owner or by
any other person claiming an interest in the parcel.
(d) A release of lien must be in substantially the
following form:
RELEASE OF LIEN

The undersigned lienor, in consideration of the final payment in
the amount of S$...., hereby waives and releases its lien and
right to claim a lien for unpaid assessments through ....,
...(year) ..., recorded in the Official Records Book .... at Page

., of the public records of .... County, Florida, for the

following described real property:

THAT COOPERATIVE PARCEL WHICH INCLUDES UNIT NO. .... OF ... (NAME
OF COOPERATIVE) ..., A COOPERATIVE AS SET FORTH IN THE
COOPERATIVE DOCUMENTS AND THE EXHIBITS ANNEXED THERETO AND
FORMING A PART THEREOF, RECORDED IN OFFICIAL RECORDS BOOK ....,
PAGE ...., OF THE PUBLIC RECORDS OF .... COUNTY, FLORIDA.

... (Signature of Authorized Agent)... ... (Signature of
Witness) ...

... (Print Name)... ...(Print Name)...

... (Signature of Witness)...
... (Print Name) ...

Sworn to (or affirmed) and subscribed before me this .... day of
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ey «..(year)..., by ...(name of person making statement)....
... (Signature of Notary Public)...
... (Print, type, or stamp commissioned name of Notary Public)...
Personally Known .... OR Produced .... as identification.
Section 18. Section 719.129, Florida Statutes, 1s created
to read:

719.129 Electronic voting.—The association may conduct

elections by electronic voting if a member consents, in writing,

to voting electronically and the following requirements are met:

(1) The association provides each member with:

(a) A method to authenticate the member’s identity to the

electronic voting system.

(b) A method to secure the member’s vote from, among other

things, malicious software and the ability of others to remotely

monitor or control the electronic voting platform.

(c) A method to communicate with the electronic voting

system.

(d) A method to review an electronic ballot before its

transmission to the electronic voting system.

(e) A method to transmit an electronic ballot to the

electronic voting system which ensures the secrecy and integrity

of each ballot.

(f) A method to allow members to verify the authenticity of

receipts sent from the electronic voting system.

(g) A method to confirm, at least 14 days before the voting

deadline, that the member’s electronic voting platform can

successfully communicate with the electronic voting system.

(h) In the event of a disruption of the electronic voting

system, the ability to vote by mail or to deliver a ballot in
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(2) The association uses an electronic voting system that

person.

is:

(a) Accessible to members with disabilities.

(b) Secure from, among other things, malicious software and

the ability of others to remotely monitor or control the system.

(c) Able to authenticate the member’s identity.

(d) Able to communicate with each member’s electronic

voting platform.

(e) Able to authenticate the validity of each electronic

ballot to ensure that the ballot is not altered in transit.

(f) Able to transmit a receipt from the electronic voting

system to each member who casts an electronic ballot.

(g) Able to permanently separate any authentication or

identifying information from the electronic ballot, rendering it

impossible to tie a ballot to a specific member.

(h) Able to allow the member to confirm that his or her

ballot has been received and counted.

(i) Able to store and keep electronic ballots accessible to

election officials for recount, inspection, and review purposes.

(3) A member voting electronically pursuant to this section

shall be counted as being in attendance at the meeting for

purposes of determining a quorum.

(4) The bylaws of an association must provide for and allow

voting pursuant to this section before this section shall apply.

This section may apply to some or all matters for which a vote

of the membership is required.

Section 19. Subsection (3) of section 719.303, Florida

Statutes, is amended to read:
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719.303 Obligations of owners.—

(3) The association may levy reasonable fines for failure
of the unit owner or the unit’s occupant, licensee, or invitee
to comply with any provision of the cooperative documents or
reasonable rules of the association. A fine may not become a

lien against a unit. A fine may be levied by the board of

administration or its authorized designee on the basis of each

day of a continuing violation, with a single notice and

opportunity for hearing before an impartial committee as

provided in paragraph (b). However, the fine may not exceed $100

per violation, or $1,000 in the aggregate.

(a) An association may suspend, for a reasonable period of
time, the right of a unit owner, or a unit owner’s tenant,
guest, or invitee, to use the common elements, common
facilities, or any other association property for failure to
comply with any provision of the cooperative documents or
reasonable rules of the association. This paragraph does not
apply to limited common elements intended to be used only by
that unit, common elements needed to access the unit, utility
services provided to the unit, parking spaces, or elevators.

(b) A fine or suspension levied by the board of

administration or its authorized designee may not be imposed

unless the board first provides at least 14 days’ written exeept
after—giving—reasonable notice and an opportunity for a hearing

to the unit owner and, if applicable, its occupant, the—uwnit’s

licensee, or invitee. The hearing must be held before an

impartial & committee of other unit owners who are neither board

members, persons residing in a board member’s household, nor the

authorized designee or members of the authorized designee’s
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household. The role of the impartial committee is limited to

determining whether to confirm or reject the fine or suspension

levied by the board or its authorized designee. If the impartial

committee does not agree with the fine or suspension, it may not
be imposed.

Section 20. Subsection (8) of section 720.301, Florida
Statutes, 1is amended to read:

720.301 Definitions.—As used in this chapter, the term:

(8) “Governing documents” means:

(a) The recorded declaration of covenants for a community+
and all duly adopted and recorded amendments, supplements, and
recorded exhibits thereto; ard

(b) The articles of incorporation and bylaws of the
homeowners’ associationy and any duly adopted amendments
thereto; and

(c) Rules and regulations adopted under the authority of

the recorded declaration, articles of incorporation, or bylaws

and duly adopted amendments thereto.
Section 21. Section 720.3015, Florida Statutes, is created

to read:

720.3015 Short title.—This chapter may be cited as the

“Homeowners’ Association Act.”

Section 22. Section 720.305, Florida Statutes, is amended
to read:

720.305 Obligations of members; remedies at law or in
equity; levy of fines and suspension of use rights.—

(1) Each member and the member’s tenants, guests, and
invitees, and each association, are governed by, and must comply

with, this chapter, the governing documents of the community,
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and the rules of the association. Actions at law or in equity,
or both, to redress alleged failure or refusal to comply with
these provisions may be brought by the association or by any
member against:

(a) The association;

(b) A member;

(c) Any director or officer of an association who willfully
and knowingly fails to comply with these provisions; and

(d) Any tenants, guests, or invitees occupying a parcel or

using the common areas.

The prevailing party in any such litigation is entitled to

recover reasonable attorney akttermreyls fees and costs. A member
prevailing in an action between the association and the member
under this section, in addition to recovering his or her
reasonable attorney atterneyls fees, may recover additional
amounts as determined by the court to be necessary to reimburse
the member for his or her share of assessments levied by the
association to fund its expenses of the litigation. This relief
does not exclude other remedies provided by law. This section
does not deprive any person of any other available right or
remedy.

(2) The association may levy reasonable fines. A fine may

not exceed ef—wup—*te $100 per violation against any member or any
member’s tenant, guest, or invitee for the failure of the owner
of the parcel or its occupant, licensee, or invitee to comply
with any provision of the declaration, the association bylaws,

or reasonable rules of the association unless otherwise provided

in the governing documents. A fine may be levied by the board or

Page 61 of 75
3/17/2015 5:34:16 PM 580-02377-15




1751
1752
1753
1754
1755
1756
1757
1758
1759
1760
1761
1762
1763
1764
1765
1766
1767
1768
1769
1770
1771
1772
1773
1774
1775
1776
1777
1778
1779

Florida Senate - 2015 COMMITTEE AMENDMENT
Bill No. SB 748

IR ===

its authorized designee for each day of a continuing violation,

with a single notice and opportunity for hearing, except that
the fine may not exceed $1,000 in the aggregate unless otherwise
provided in the governing documents. A fine of less than $1,000
may not become a lien against a parcel. In any action to recover
a fine, the prevailing party is entitled to reasonable attorney
fees and costs from the nonprevailing party as determined by the
court.

(a) An association may suspend, for a reasonable period of
time, the right of a member, or a member’s tenant, guest, or
invitee, to use common areas and facilities for the failure of
the owner of the parcel or its occupant, licensee, or invitee to
comply with any provision of the declaration, the association
bylaws, or reasonable rules of the association. This paragraph
does not apply to that portion of common areas used to provide

access or utility services to the parcel. A suspension may not

prohibit impair—the—right—of an owner or tenant of a parcel from
having fe—hawe vehicular and pedestrian ingress to and egress
from the parcel, including, but not limited to, the right to
park.

(b) A fine or suspension may not be imposed by the board of

administration or its authorized designee without at least 14

days’ notice to the person sought to be fined or suspended and

an opportunity for a hearing before an impartial & committee of

at least three members appointed by the board who are not
officers, directors, or employees of the association, or the
spouse, parent, child, brother, or sister of an officer,

director, e¥ employee, or the board’s designee or the designee’s

family. If the committee, by majority vote, does not approve a
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proposed fine or suspension, it may not be imposed. The role of

the impartial committee is limited to determining whether to

confirm or reject the fine or suspension levied by the board or

its authorized designee. If the board of administration or its

authorized designee asseeiation imposes a fine or suspension,

the association must provide written notice of such fine or
suspension by mail or hand delivery to the parcel owner and, if
applicable, to any tenant, licensee, or invitee of the parcel
owner.

(3) If a member is more than 90 days delinquent in paying

any fee, fine, or other & monetary obligation due to the

association, the association may suspend the rights of the
member, or the member’s tenant, guest, or invitee, to use common

areas and facilities until the fee, fine, or other monetary

obligation is paid in full. This subsection does not apply to
that portion of common areas used to provide access or utility

services to the parcel. A suspension may €ees not prohibit

impaitr—the—right—of an owner or tenant of a parcel from having

feo—hawve vehicular and pedestrian ingress to and egress from the
parcel, including, but not limited to, the right to park. The
notice and hearing requirements under subsection (2) do not
apply to a suspension imposed under this subsection.

(4) An association may suspend the voting rights of a

parcel or member for the nonpayment of any fee, fine, or other

monetary obligation due to the association which £hkat is more
than 90 days delinquent. A voting interest or consent right
allocated to a parcel or member which has been suspended by the

association shall be subtracted from mayrnet—be—ecountedtowards

the total number of voting interests in the association, which
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1809 shall be reduced by the number of suspended voting interests

1810 |when calculating the total percentage or number of all voting

1811 interests available to take or approve any action, and the

1812 suspended voting interests may not be considered for any

1813 |purpose, including, but not limited to, the percentage or number

1814 of voting interests necessary to constitute a quorum, the

1815 |percentage or number of voting interests required to conduct an

1816 |election, or the percentage or number of voting interests

1817 |required to approve an action under this chapter or pursuant to
1818 |the governing documents. The notice and hearing requirements
1819 |under subsection (2) do not apply to a suspension imposed under
1820 this subsection. The suspension ends upon full payment of all
1821 obligations currently due or overdue to the association.

1822 (5) All suspensions imposed pursuant to subsection (3) or
1823 subsection (4) must be approved at a properly noticed board
1824 |meeting. Upon approval, the association must notify the parcel
1825 owner and, if applicable, the parcel’s occupant, licensee, or
1826 invitee by mail or hand delivery.

1827 (6) The suspensions permitted by paragraph (2) (a) and

1828 subsections (3) and (4) apply to a member and, when appropriate,

1829 the member’s tenants, guests, or invitees, even if the

1830 |delingquency or failure that resulted in the suspension arose

1831 from less than all of the multiple parcels owned by the member.

1832 Section 23. Paragraph (b) of subsection (1) and subsections
1833 (9) and (10) of section 720.306, Florida Statutes, are amended
1834 to read:

1835 720.306 Meetings of members; voting and election

1836 |procedures; amendments.—

1837 (1) QUORUM; AMENDMENTS.—

Page 64 of 75
3/17/2015 5:34:16 PM 580-02377-15




Florida Senate - 2015 COMMITTEE AMENDMENT
Bill No. SB 748

IR ===

1838 (b) Unless otherwise provided in the governing documents or
1839 required by law, and other than those matters set forth in

1840 |paragraph (c), any governing document of an association may be
1841 |amended by the affirmative vote of two-thirds of the voting

1842 |interests of the association. Within 30 days after recording an
1843 amendment to the governing documents, the association shall

1844 |provide copies of the amendment to the members. However, if a
1845 copy of the proposed amendment is provided to the members before

1846 |they vote on the amendment amnd—theproposedamendment—isnot

1847 changedbefore—the—wote, the association, in lieu of providing a

1848 copy of the amendment, may provide notice to the members that
1849 the amendment was adopted, identifying the official book and
1850 |page number or instrument number of the recorded amendment and
1851 that a copy of the amendment is available at no charge to the
1852 |member upon written request to the association. The copies and
1853 notice described in this paragraph may be provided

1854 electronically to those owners who previously consented to

1855 receive notice electronically. The failure to timely provide

1856 |notice of the recording of the amendment does not affect the

1857 |validity or enforceability of the amendment.

1858 (9) ELECTIONS AND BOARD VACANCIES.—

1859 (a) Elections of directors must be conducted in accordance
1860 with the procedures set forth in the governing documents of the

1861 association. Except as provided in paragraph (b), all members of

1862 the association are eligible to serve on the board of directors,
1863 |and a member may nominate himself or herself as a candidate for
1864 the board at a meeting where the election is to be held;

1865 |provided, however, that if the election process allows

1866 |candidates to be nominated in advance of the meeting, the
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association is not required to allow nominations at the meeting.
An election is not required unless more candidates are nominated
than vacancies exist. Except as otherwise provided in the
governing documents, boards of directors must be elected by a
plurality of the votes cast by eligible voters. Any challenge to
the election process must be commenced within 60 days after the
election results are announced.

(b) A person who is delinquent in the payment of any fee,

fine, or other monetary obligation to the association on the day

that he or she could last nominate himself or herself or be

nominated for the board may not seek election to the board, and

his or her name may not be listed on the ballot. A person

serving as a board member who becomes more than 90 days

delinquent in the payment of any fee, fine, or other monetary

obligation to the association shall be deemed to have abandoned

his or her seat on the board, creating a vacancy on the board to

be filled according to law. For purposes of this paragraph, the

term “any fee, fine, or other monetary obligation” means any

delinquency to the association with respect to any parcel fer

m +han ON Aoasza 1 o
CIicit o Oy TS

rot—etigikbtefor boardmembership. A person
who has been convicted of any felony in this state or in a
United States District or Territorial Court, or has been
convicted of any offense in another jurisdiction which would be

considered a felony if committed in this state, may not seek

election to the board and is not eligible for board membership

unless such felon’s civil rights have been restored for at least
5 years as of the date on which such person seeks election to
the board. The validity of any action by the board is not

affected if it is later determined that a person was ineligible
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to seek election to the board or that a member of the board is

ineligible for board membership.

(c) Any election dispute between a member and an
association must be submitted to mandatory binding arbitration
with the division. Such proceedings must be conducted in the
manner provided by s. 718.1255 and the procedural rules adopted
by the division. Unless otherwise provided in the bylaws, any
vacancy occurring on the board before the expiration of a term
may be filled by an affirmative vote of the majority of the
remaining directors, even if the remaining directors constitute
less than a quorum, or by the sole remaining director. In the
alternative, a board may hold an election to fill the wvacancy,
in which case the election procedures must conform to the
requirements of the governing documents. Unless otherwise
provided in the bylaws, a board member appointed or elected
under this section is appointed for the unexpired term of the
seat being filled. Filling vacancies created by recall is
governed by s. 720.303(10) and rules adopted by the division.

(10) RECORDING.—Any parcel owner may tape record or
videotape meetings of the board of directors and meetings of the

members; however, a parcel owner may not post the recordings on

any website or other media that can readily be viewed by persons

who are not members of the association. The board of directors

of the association may adopt reasonable rules governing the
taping of meetings of the board and the membership.
Section 24. Paragraph (a) of subsection (1) and subsection
(3) of section 720.3085, Florida Statutes, are amended to read:
720.3085 Payment for assessments; lien claims.—

(1) When authorized by the governing documents, the
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association has a lien on each parcel to secure the payment of
assessments and other amounts provided for by this section.
Except as otherwise set forth in this section, the lien is
effective from and shall relate back to the date on which the
original declaration of the community was recorded. However, as
to first mortgages of record, the lien is effective from and
after recording of a claim of lien in the public records of the
county in which the parcel is located. This subsection does not
bestow upon any lien, mortgage, or certified judgment of record
on July 1, 2008, including the lien for unpaid assessments
created in this section, a priority that, by law, the lien,
mortgage, or judgment did not have before July 1, 2008.

(a) To be valid, a claim of lien must state the description
of the parcel, the name of the record owner, the name and
address of the association, the assessment amount due, and the
due date. The claim of lien secures all unpaid assessments that
are due and that may accrue subsequent to the recording of the
claim of lien and before entry of a certificate of title, as

well as interest, late charges, and reasonable collection costs

and attorney fees incurred by the association incident to the
collection process. The person making payment is entitled to a
satisfaction of the lien upon payment in full.

(3) Assessments and installments on assessments that are
not paid when due bear interest from the due date until paid at
the rate provided in the declaration of covenants or the bylaws
of the association, which rate may not exceed the rate allowed
by law. If no rate is provided in the declaration or bylaws,
interest accrues at the rate of 18 percent per year.

(a) If the declaration or bylaws so provide, the
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1954 association may also charge an administrative late fee not to
1955 exceed the greater of $25 or 5 percent of the amount of each

1956 |installment that is paid past the due date. The association may

1957 also recover from the parcel owner any reasonable charges

1958 |imposed upon the association under a written contract with its

1959 |management or bookkeeping company or collection agent which are

1960 incurred in connection with collecting a delinquent assessment.

1961 Such charges must be in a liquidated and noncontingent amount

1962 and must be based on the actual time expended performing

1963 |necessary, nonduplicative services. Fees for collection are not

1964 recoverable for the period after referral of the matter to an

1965 association’s legal counsel.

1966 (b) Any payment received by an association and accepted
1967 shall be applied first to any interest accrued, then to any
1968 administrative late fee, then to any costs and reasonable

1969 |attorney fees incurred in collection, then to any reasonable

1970 costs for collection services contracted for by the association,

1971 and then to the delinquent assessment. This paragraph applies
1972 |notwithstanding any restrictive endorsement, designation, or
1973 instruction placed on or accompanying a payment. A late fee is
1974 not subject to the provisions of chapter 687 and is not a fine.
1975 Section 25. Section 720.317, Florida Statutes, is created
1976 to read:

1977 720.317 Electronic voting.—The association may conduct

1978 elections by electronic voting if a member consents, in writing,

1979 |to voting electronically and the following requirements are met:

1980 (1) The association provides each member with:

1981 (a) A method to authenticate the member’s identity to the

1982 electronic voting system.
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(b) A method to secure the member’s vote from, among other

things, malicious software and the ability of others to remotely

monitor or control the electronic voting platform.

(c) A method to communicate with the electronic voting

system.

(d) A method to review an electronic ballot before its

transmission to the electronic voting system.

(e) A method to transmit an electronic ballot to the

electronic voting system which ensures the secrecy and integrity

of each ballot.

(f) A method to allow members to verify the authenticity of

receipts sent from the electronic voting system.

(g) A method to confirm, at least 14 days before the voting

deadline, that the member’s electronic voting platform can

successfully communicate with the electronic voting system.

(h) In the event of a disruption of the electronic voting

system, the ability to vote by mail or to deliver a ballot in

person.

(2) The association uses an electronic voting system that

is:

(a) Accessible to members with disabilities.

(b) Secure from, among other things, malicious software and

the ability of others to remotely monitor or control the system.

(c) Able to authenticate the member’s identity.

(d) Able to communicate with each member’s electronic

voting platform.

(e) Able to authenticate the validity of each electronic

ballot to ensure that the ballot is not altered in transit.

(f) Able to transmit a receipt from the electronic voting
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system to each member who casts an electronic ballot.

(9)

Able to permanently separate any authentication or

identifying information from the electronic ballot, rendering it

impossible to tie a ballot to a specific member.

(h)

Able to allow the member to confirm that his or her

ballot has been received and counted.

(1)

Able to store and keep electronic ballots accessible to

election

officials for recount, inspection, and review purposes.

(3)

A member voting electronically pursuant to this section

shall be

counted as being in attendance at the meeting for

purposes

of determining a quorum.

(4)

The bylaws of an association must provide for and allow

voting pursuant to this section before this section shall apply.

This section may apply to some or all matters for which a vote

of the membership is required.

And the title is amended as follows:
Delete lines 2650 - 2745

and insert:

lien; creating s. 718.128, F.S.; authorizing

condominium associations to conduct elections by

electronic voting under certain conditions; providing

that a member voting electronically is counted toward

a quorum; requiring that the bylaws allow electronic

voting of some or all matters; providing a definition;

amending s. 718.301, F.S.; adding conditions under

which certain unit owners are entitled to elect at

least a majority of the members of the board of
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2041 administration of an association; requiring a bulk-
2042 unit purchaser to relinquish control of the

2043 association under certain circumstances; requiring a
2044 bulk-unit purchaser to deliver certain items, at the
2045 bulk-unit purchaser’s expense, during the transfer of
2046 association control from the bulk-unit purchaser;

2047 amending s. 718.302, F.S.; revising the conditions
2048 under which certain grants, reservations, or contracts
2049 made by an association may be cancelled; prohibiting a
2050 lender-unit purchaser from voting on cancellation of
2051 certain grants, reservations, or contracts while the
2052 association is under control of that lender-unit

2053 purchaser; amending s. 718.303, F.S.; providing that a
2054 fine may be levied by the board or its authorized

2055 designee under certain conditions; revising the

2056 requirements for levying a fine or suspension;

2057 amending s. 718.501, F.S.; conforming provisions of
2058 chapter 718, F.S., relating to the enforcement powers
2059 of the Division of Florida Condominiums, Timeshares,
2060 and Mobile Homes; creating s. 718.709, F.S.; providing
2061 applicability of the provisions relating to the

2062 Distressed Condominium Relief Act; creating part VIII
2063 of ch. 718, F.S.; providing legislative intent;

2064 providing definitions; authorizing a bulk-unit

2065 purchaser to exercise certain developer rights;

2066 requiring a bulk-unit purchaser to pay a working

2067 capital contribution under certain circumstances;

2068 providing applicability; authorizing a lender-unit
2069 purchaser to exercise any developer rights he or she
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2070 acquires; requiring a bulk-unit purchaser and a
2071 lender-unit purchaser to comply with specified
2072 provisions under ch. 718, F.S.; limiting the rights of
2073 bulk-unit purchasers and lender-unit purchasers to
2074 vote on reserves or funding of reserves; prohibiting
2075 the transfer of such voting rights; providing
2076 assessment liability for bulk-unit purchasers and
2077 lender-unit purchasers; providing for suspension of a
2078 director who has been elected or appointed by a bulk-
2079 unit purchaser in certain circumstances; specifying
2080 amendments and alterations for which a majority
2081 approval of unit owners is required; requiring consent
2082 of a bulk-unit purchaser, lender-unit purchaser, or
2083 developer to certain amendments; requiring certain
2084 warranties and disclosures; requiring an architect or
2085 engineer to disclose specified information in a
2086 condition report under certain circumstances;
2087 subjecting multiple bulk-unit purchasers to joint and
2088 several liability; prohibiting a board of
2089 administration, a majority of which is elected by a
2090 bulk-unit purchaser, from resolving certain
2091 construction disputes unless other conditions are
2092 satisfied; providing that a bulk-unit purchaser or
2093 lender-unit purchaser who does not comply with ch.
2094 718, F.S., forfeits all protections or exemptions
2095 under ch. 718, F.S.; clarifying conditions under which
2096 a bulk-unit purchaser must deliver certain items
2097 during the transfer of association control from the
2098 bulk-unit purchaser; providing conditions by which a
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2099 person may become a bulk-unit purchaser following
2100 acquisition of title to timeshare interests that are
2101 or ultimately will be included in a timeshare plan;
2102 requiring disclosure to purchasers by certain bulk-
2103 unit purchasers of timeshare interests; amending s.
2104 719.104, F.S.; revising what constitutes the official
2105 records of an association; amending s. 719.106, F.S.;
2106 revising the requirements for board of administration
2107 and shareholder meetings; amending s. 719.108, F.S.;
2108 revising applicability; revising the effect of a claim
2109 of lien; creating s. 719.129, F.S.; authorizing

2110 cooperative associations to conduct elections by

2111 electronic voting under certain conditions; providing
2112 that a member voting electronically is counted toward
2113 a quorum; requiring that the bylaws allow electronic
2114 voting of some or all matters; providing a definition;
2115 amending s. 719.303, F.S.; providing that a fine may
2116 be levied by the board or its authorized designee
2117 under certain conditions; revising the requirements
2118 for levying a fine or suspension; amending s. 720.301,
2119 F.S.; revising the definition of the term “governing
2120 documents”; creating s. 720.3015, F.S.; providing a
2121 short title; amending s. 720.305, F.S.; revising the
2122 requirements for levying a fine or suspension;

2123 revising the application of certain provisions;

2124 amending s. 720.306, F.S.; revising the requirements
2125 for the adoption of amendments to the governing

2126 documents; revising the requirements for the election
2127 of directors; revising the requirements for board of
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2128 director and member meetings; amending s. 720.3085,
2129 F.S.; providing that the association may recover from
2130 the parcel owner a reasonable charge imposed by a
2131 management or bookkeeping company or a collection
2132 agent which are incurred in connection with a
2133 delinquent assessment; providing that such charges
2134 must be liquidated, noncontingent, and based upon
2135 actual time expended; providing that fees for
2136 collection are not recoverable in a certain
2137 circumstance; specifying the hierarchy for the
2138 application of payments received for collection
2139 services contracted for by the association; creating
2140 s. 720.317, F.S.; authorizing homeowners’ associations
2141 to conduct elections by electronic voting under
2142 certain conditions; providing that a member voting
2143 electronically is counted toward a quorum; requiring
2144 that the bylaws allow electronic voting of some or all
2145 matters; providing a definition; providing
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