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Florida Senate - 2015 CS for CS for SB 872

By the Committees on Banking and Insurance; and Judiciary; and
Senator Hukill

597-03198B-15 2015872c2
A bill to be entitled

An act relating to estates; amending s. 733.106, F.S.;
authorizing the court, if costs and attorney fees are
to be paid from the estate under specified sections of
law, to direct payment from a certain part of the
estate or, under specified circumstances, to direct
payment from a trust; authorizing costs and fees to be
assessed against one or more persons’ part of the
trust in such proportions as the court finds Jjust and
proper; specifying factors that the court may consider
in directing the assessment of such costs and fees;
authorizing a court to assess costs and fees without
finding that the person engaged in specified wrongful
acts; amending s. 733.212, F.S.; revising the required
content for a notice of administration; revising
provisions that require an interested person, who has
been served a notice of administration, to file
specified objections in an estate matter within 3
months after service of such notice; providing that
the 3-month period may only be extended for certain
estoppel; providing that objections that are not
barred by the 3-month period must be filed no later
than a specified date; deleting references to
objections based upon the qualifications of a personal
representative; amending s. 733.2123, F.S.; conforming
provisions to changes made by the act; amending s.
733.3101, F.S.; requiring a personal representative to
resign immediately if he or she knows that he or she

was not qualified to act at the time of appointment;
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requiring a personal representative who was qualified
to act at such appointment to file a notice if no
longer qualified; authorizing an interested person
within a specified period to request the removal of a
personal representative who files such notice;
providing that a personal representative is liable for
costs and attorney fees incurred in a removal
proceeding if he or she is removed and should have
known of the facts supporting the removal; defining
the term “qualified”; amending s. 733.504, F.S.;
requiring a personal representative to be removed and
the letters of administration revoked if he or she was
not qualified to act at the time of appointment;
amending s. 733.617, F.S.; prohibiting an attorney or
person related to the attorney from receiving
compensation for serving as a personal representative
if the attorney prepared or supervised execution of
the will unless the attorney or person is related to
the testator or the testator acknowledges in writing
the receipt of certain disclosures; specifying the
disclosures that must be acknowledged; specifying when
an attorney is deemed to have prepared or supervised
the execution of a will; specifying when a person is
“related” to another individual; specifying when an
attorney or person related to the attorney is deemed
to be nominated as personal representative; providing
that the provisions do not limit an interested
person’s rights or remedies at law or equity except

for compensation payable to a personal representative;
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providing that the failure to obtain a written
acknowledgment of the disclosure does not disqualify a
personal representative from serving or affect the
validity of a will; providing a form for the written
acknowledgment; providing applicability; amending s.
733.817, F.S.; defining and redefining terms; deleting
a provision that exempts an interest in protected
homestead from the apportionment of taxes; providing
for the payment of taxes on protected homestead family
allowance and exempt property by certain other
property to the extent such other property is
sufficient; revising the allocation of taxes; revising
the apportionment of the net tax attributable to
specified interests; authorizing a court to assess
liability in an equitable manner under certain
circumstances; providing that a governing instrument
may not direct that taxes be paid from property other
than property passing under the governing instrument,
except under specified conditions; requiring that
direction in a governing instrument be express to
apportion taxes under certain circumstances; requiring
that the right of recovery provided in the Internal
Revenue Code for certain taxes be expressly waived in
the decedent’s will or revocable trust with certain
specificity; specifying the property upon which
certain tax is imposed for allocation and
apportionment of certain tax; providing that a general
statement in the decedent’s will or revocable trust

waiving all rights of reimbursement or recovery under
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88 the Internal Revenue Code 1is not an express waiver of
89 certain rights of recovery; requiring direction to
90 specifically reference the generation-skipping
91 transfer tax imposed by the Internal Revenue Code to
92 direct its apportionment; authorizing, under certain
93 circumstances, the decedent to direct by will the
94 amount of net tax attributable to property over which
95 the decedent held a general power of appointment under
96 certain circumstances; providing that an express
97 direction in a revocable trust is deemed to be a
98 direction contained in the decedent’s will as well as
99 the revocable trust under certain circumstances;
100 providing that an express direction in the decedent’s
101 will to pay tax from the decedent’s revocable trust by
102 specific reference to the revocable trust is effective
103 unless a contrary express direction is contained in
104 the revocable trust; revising the resolution of
105 conflicting directions in governing instruments with
106 regard to payment of taxes; providing that the later
107 express direction in the will or other governing
108 instrument controls; providing that the date of an
109 amendment to a will or other governing instrument is
110 the date of the will or trust for conflict resolution
111 only if the codicil or amendment contains an express
112 tax apportionment provision or an express modification
113 of the tax apportionment provision; providing that a
114 will is deemed executed after another governing
115 instrument if the decedent’s will and another
116 governing instrument were executed on the same date;

Page 4 of 43
CODING: Words strieken are deletions; words underlined are additions.




Florida Senate - 2015 CS for CS for SB 872

597-03198B-15 2015872c2
117 providing that an earlier conflicting governing
118 instrument controls as to any tax remaining unpaid
119 after the application of the later conflicting
120 governing instrument; providing that a grant of
121 permission or authority in a governing instrument to
122 request payment of tax from property passing under
123 another governing instrument is not a direction
124 apportioning the tax to the property passing under the
125 other governing instrument; providing a grant of
126 permission or authority in a governing instrument to
127 pay tax attributable to property not passing under the
128 governing instrument is not a direction apportioning
129 the tax to property passing under the governing
130 instrument; providing application; prohibiting the
131 requiring of a personal representative or fiduciary to
132 transfer to a recipient property that may be used for
133 payment of taxes; amending s. 736.0708, F.S.;
134 prohibiting an attorney or person related to the
135 attorney from receiving compensation for serving as a
136 trustee if the attorney prepared or supervised
137 execution of the trust instrument unless the attorney
138 or person 1s related to the settlor or the settlor
139 acknowledges in writing the receipt of certain
140 disclosures; specifying the disclosures that must be
141 acknowledged; specifying when an attorney is deemed to
142 have prepared or supervised the execution of a trust
143 instrument; specifying when a person is “related” to
144 another individual; specifying when an attorney or
145 person related to the attorney is deemed to be
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146 appointed as trustee; providing that the provisions do
147 not limit an interested person’s rights or remedies at
148 law or equity except for compensation payable to a
149 trustee; providing that the failure to obtain a
150 written acknowledgment of the disclosure does not
151 disqualify a trustee from serving or affect the
152 validity of a trust instrument; providing a form for
153 the written acknowledgment; providing applicability;
154 amending s. 736.1005, F.S.; authorizing the court, if
155 attorney fees are to be paid from the trust under
156 specified sections of law, to direct payment from a
157 certain part of the trust; providing that fees may be
158 assessed against one or more persons’ part of the
159 trust in such proportions as the court finds just and
160 proper; specifying factors that the court may consider
161 in directing the assessment of such fees; providing
162 that a court may assess fees without finding that a
163 person engaged specified wrongful acts; amending s.
164 736.1006, F.S.; authorizing the court, if costs are to
165 be paid from the trust under specified sections of
166 law, to direct payment from a certain part of the
167 trust; providing that costs may be assessed against
168 one or more persons’ part of the trust in such
169 proportions as the court finds just and proper;
170 specifying factors that the court may consider in
171 directing the assessment of such costs; providing that
172 specified provisions of the act are remedial and
173 intended to clarify existing law; providing for
174 retroactive and prospective application of specified
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175 portions of the act; providing effective dates.
176
177 Be It Enacted by the Legislature of the State of Florida:
178

179 Section 1. Section 733.106, Florida Statutes, 1s amended to
180 read:

181 733.106 Costs and attorney atterney’s fees.—

182 (1) In all probate proceedings, costs may be awarded as in

183| chancery actions.

184 (2) A person nominated as personal representative, or any
185| proponent of a will if the person so nominated does not act

186| within a reasonable time, if in good faith justified in offering

187 the will in due form for probate, shall receive costs and

188 attorney atternrey’s fees from the estate even though probate is
189 denied or revoked.
190 (3) Any attorney who has rendered services to an estate may

191| Dbe awarded reasonable compensation from the estate.

192 (4) If When costs and attorney atterney’s fees are to be
193| paid from the estate under this section, s. 733.6171(4), s.
194 736.1005, or s. 736.1006, the court, in its discretion, may
195 direct from what part of the estate they shall be paid.

196 (a) If the court directs an assessment against a person’s

197| part of the estate and such part is insufficient to fully pay

198 the assessment, the court may direct payment from the person’s

199| part of a trust, if any, i1f a pourover will is involved and the

200 matter is interrelated with the trust.

201 (b) A1l or any part of the costs and attorney fees to be

202| paid from the estate may be assessed against one or more

203| persons’ part of the estate in such proportions as the court
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204 finds to be just and proper.

205 (c) In the exercise of its discretion, the court may

206| consider the following factors:

207 1. The relative impact of an assessment on the estimated

208 value of each person’s part of the estate.

209 2. The amount of costs and attorney fees to be assessed

210 against a person’s part of the estate.

211 3. The extent to which a person whose part of the estate is

212 to be assessed, individually or through counsel, actively

213| participated in the proceeding.

214 4. The potential benefit or detriment to a person’s part of

215 the estate expected from the outcome of the proceeding.

216 5. The relative strength or weakness of the merits of the

217 claims, defenses, or objections, if any, asserted by a person

218 whose part of the estate is to be assessed.

219 6. Whether a person whose part of the estate is to be

220 assessed was a prevailing party with respect to one or more

221 claims, defenses, or objections.

2272 7. Whether a person whose part of the estate is to be

223 assessed unjustly caused an increase in the amount of costs and

224 attorney fees incurred by the personal representative or another

225 interested person in connection with the proceeding.

226 8. Any other relevant fact, circumstance, or equity.

2277 (d) The court may assess a person’s part of the estate

228 without finding that the person engaged in bad faith,

229| wrongdoing, or frivolousness.

230 Section 2. Paragraph (c) of subsection (2) and subsection

231 (3) of section 733.212, Florida Statutes, are amended to read:

232 733.212 Notice of administration; filing of objections.—

Page 8 of 43
CODING: Words strieken are deletions; words underlined are additions.




233
234
235
236
237
238
239
240
241
242
243
244
245
246
247
248
249
250
251
252
253
254
255
256
257
258
259
260
261

Florida Senate - 2015 CS for CS for SB 872

597-03198B-15 2015872c2
(2) The notice shall state:
(c) That any interested person on whom a copy of the notice
of administration is served must file on or before the date that
is 3 months after the date of service of a copy of the notice of

administration on that person any objection that challenges the

validity of the will, +theeguatifications—of the persenat
representative; the venue, or the jurisdiction of the court. The

3-month time period may only be extended for estoppel based upon

a misstatement by the personal representative regarding the time

period within which an objection must be filed. The time period

may not be extended for any other reason, including affirmative

representation, failure to disclose information, or misconduct

by the personal representative or any other person. Unless

sooner barred by subsection (3), all objections to the validity

of a will, venue, or the jurisdiction of the court must be filed

no later than the earlier of the entry of an order of final

discharge of the personal representative or 1 year after service

of the notice of administration.

(3) Any interested person on whom a copy of the notice of

administration is served must object to the validity of the

will, +£he—eualifiecations—ofthe personal—representative; the
venue, or the jurisdiction of the court by filing a petition or
other pleading requesting relief in accordance with the Florida
Probate Rules on or before the date that is 3 months after the
date of service of a copy of the notice of administration on the
objecting person, or those objections are forever barred. The 3-

month time period may only be extended for estoppel based upon a

misstatement by the personal representative regarding the time

period within which an objection must be filed. The time period
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may not be extended for any other reason, including affirmative

representation, failure to disclose information, or misconduct

by the personal representative or any other person. Unless

sooner barred by this subsection, all objections to the validity

of a will, venue, or the jurisdiction of the court must be filed

no later than the earlier of the entry of an order of final

discharge of the personal representative or 1 year after service

of the notice of administration.

Section 3. Section 733.2123, Florida Statutes, is amended
to read:

733.2123 Adjudication before issuance of letters.—A
petitioner may serve formal notice of the petition for
administration on interested persons. A person who is served
with such notice before the issuance of letters or who has

waived notice may not challenge the validity of the will,

testacy of the decedent, euatificatieons—ofthe perseonat

gEive; venue, or jurisdiction of the court, except in
the proceedings before issuance of letters.

Section 4. Section 733.3101, Florida Statutes, 1s amended
to read:

733.3101 Personal representative not qualified.—

(1) A personal representative shall resign immediately if

the personal representative knows that he or she was not

qualified to act at the time of appointment.

(2) Any time a personal representative, who was qualified

to act at the time of appointment, knows er—sheoutd have known

that he or she would not be qualified for appointment if
application for appointment were then made, the personal

representative shall promptly file and serve a notice setting
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forth the reasons. The personal representative’s notice shall

state that any interested person may petition to remove the

personal representative. An interested person on whom a copy of

the personal representative’s notice is served may file a

petition requesting the personal representative’s removal within

30 days after the date on which such notice is served.

(3) A personal representative who fails to comply with this
section shall be personally liable for costs, including attorney
atterneyls fees, incurred in any removal proceedingy if the

personal representative is removed. This liability extends to a

personal representative who does not know, but should have

known, of the facts that would have required him or her to

resign under subsection (1) or to file and serve notice under

subsection (2). This liability shall be cumulative to any other

provided by law.

(4) As used in this section, the term “qualified” means

that the personal representative is qualified under ss. 733.302
-733.305.
Section 5. Section 733.504, Florida Statutes, is amended to

read:
733.504 Removal of personal representative; causes for

removal.—A personal representative shall be removed and the

letters revoked if he or she was not qualified to act at the

time of appointment. A personal representative may be removed

and the letters revoked for any of the following causes+—and—the

I 1
Tt
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(1) Adjudication that the personal representative is
incapacitated.

(2) Physical or mental incapacity rendering the personal
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representative incapable of the discharge of his or her duties.
(3) Failure to comply with any order of the court, unless
the order has been superseded on appeal.
(4) Failure to account for the sale of property or to
produce and exhibit the assets of the estate when so required.
Wasting or maladministration of the estate.

(5)
(6) Failure to give bond or security for any purpose.
(7) Conviction of a felony.

8

(

liquidator for, any corporate personal representative.

) Insolvency of, or the appointment of a receiver or

(9) Holding or acquiring conflicting or adverse interests
against the estate that will or may interfere with the
administration of the estate as a whole. This cause of removal
shall not apply to the surviving spouse because of the exercise
of the right to the elective share, family allowance, or
exemptions, as provided elsewhere in this code.

(10) Revocation of the probate of the decedent’s will that
authorized or designated the appointment of the personal
representative.

(11) Removal of domicile from Florida, i1f domicile was a
requirement of initial appointment.

(12) The personal representative was qualified to act at

the time of appointment, but is wewdd not now be entitled to

appointment.

Removal under this section is in addition to any penalties

prescribed by law.

Section 6. Effective October 1, 2015, subsection (6) of

section 733.617, Florida Statutes, is amended, and subsection
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(8) is added to that section, to read:
733.617 Compensation of personal representative.—

(6) Except as provided in subsection (8), a Ff—he personal

representative who is a member of The Florida Bar and who has

£
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rendered legal services in connection with the administration of
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rEtative;—there—-atse shall be allowed a fee for the legal
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services rendered in addition to a fee as personal

representative.

(8) (a) An attorney, or a person related to the attorney, is

not entitled to compensation for serving as personal

representative if the attorney prepared or supervised the

execution of the will that nominates the attorney or person

related to the attorney as personal representative, unless the

attorney or person nominated is related to the testator or the

attorney makes the following disclosures to the testator in

writing before the will is executed:

1. Subject to certain statutory limitations, most family

members regardless of their residence, other persons who are

residents of Florida, including friends, and corporate

fiduciaries are eligible to serve as a personal representative.

2. Any person, including an attorney, who serves as a

personal representative is entitled to receive reasonable

compensation for serving as personal representative.

3. Compensation payable to the personal representative is

in addition to any attorney fees payable to the attorney or the

attorney’s firm for legal services rendered to the personal

representative.

(b) The testator must execute a written statement
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acknowledging that the disclosures required by this subsection

were made prior to the execution of the will. The written

acknowledgment must be in a separate writing from the will, but

may be annexed to the will. The written acknowledgment may be

executed before or after the execution of the will in which the

attorney or related person is nominated as the personal

representative.

(c) For purposes of this subsection:

1. An attorney is deemed to have prepared or supervised the

execution of a will if the preparation or the supervision of the

execution of the will was performed by an employee or attorney

employed by the same firm as the attorney at the time the will

was executed.

2.a. A person is “related” to an individual if, at the time

the attorney prepared or supervised the execution of the will,

the person is:

) A spouse of the individual;

I
II) A lineal ascendant or descendant of the individual;

IIT) A sibling of the individual;

(
(
(
(

IV) A relative of the individual or of the individual’s

spouse with whom the attorney maintains a close, familial

relationship;

(V) A spouse of a person described in sub-sub-subparagraphs

(I)-(IV); or

(VI) A person who cohabits with the individual.

b. An employee or attorney employed by the same firm as the

attorney at the time the will is executed is deemed to be

related to the attorney.

3. An attorney or person related to the attorney is deemed
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to be nominated in the will if the will provided the attorney or

a person related to the attorney with the power to nominate the

personal representative and the attorney or person related to

the attorney was nominated using that power.

(d) This subsection applies to provisions nominating an

attorney or a person related to the attorney as personal

representative, copersonal representative, or successor or

alternate personal representative if the person nominated is

unable or unwilling to serve.

(e) Other than compensation payable to the personal

representative, this subsection does not limit any rights or

remedies that an interested person may have at law or equity.

(f) The failure to obtain a written acknowledgment from the

testator under this subsection does not disqualify a personal

representative from serving and does not affect the validity of

a will.

(g) A written acknowledgment signed by the testator that is

in substantially the following form is deemed to comply with the

disclosure requirements of this subsection:

I, ... (Name)..., declare that:

I have designated ... (my attorney, an attorney employed in

the same law firm as my attorney, or a person related to my

attorney) ... as a nominated personal representative in my will

(or codicil) dated ... (Date)...

Before executing the will (or codicil), I was informed

that:

(1) Subject to certain statutory limitations, most family

members regardless of their residence, other persons who are
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residents of Florida, including friends, and corporate

fiduciaries are eligible to serve as a personal representative.

(2) Any person, including an attorney, who serves as a

personal representative is entitled to receive reasonable

compensation for serving as personal representative.

(3) Compensation payable to the personal representative is

in addition to any attorney fees payable to the attorney or the

attorney’s firm for legal services rendered to the personal

representative.

... (Testator) ...

... (Dated) ...

(h) This subsection applies to each nomination made

pursuant to a will that is:

1. Executed by a resident of this state on or after October
1, 2015.
2. Republished by a resident of this state on or after

October 1, 2015, if the republished will nominates the attorney

who prepared or supervised the execution of the instrument that

republished the will, or a person related to such attorney, as

personal representative.

Section 7. Section 733.817, Florida Statutes, is amended to
read:

(Substantial rewording of section. See

s. 733.817, F.S., for present text.)

733.817 Apportionment of estate taxes.—

(1) DEFINITIONS.—As used in this section, the term:
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(a) “Fiduciary” means a person, other than the personal

representative in possession of property included in the measure

of the tax, who is liable to the applicable taxing authority for

payment of the entire tax to the extent of the value of the

property in possession.

(b) “Generation-skipping transfer tax” means the

generation-skipping transfer tax imposed by chapter 13 of the

Internal Revenue Code on direct skips of interests includible in

the federal gross estate or a corresponding tax imposed by any

state or country or political subdivision of the foregoing. The

term does not include the generation-skipping transfer tax on

taxable distributions, taxable terminations, or any other

generation-skipping transfer. The terms “direct skip,” “taxable

”

distribution,” and “taxable termination” have the same meanings

as provided in s. 2612 of the Internal Revenue Code.

(c) “Governing instrument” means a will, trust instrument,

or any other document that controls the transfer of property on

the occurrence of the event with respect to which the tax is

being levied.

(d) “Gross estate” means the gross estate, as determined by

the Internal Revenue Code with respect to the federal estate tax

and the Florida estate tax, and as that concept is otherwise

determined by the estate, inheritance, or death tax laws of the

particular state, country, or political subdivision whose tax is

being apportioned.

(e) “Included in the measure of the tax” means for each

separate tax that an interest may incur, only interests included

in the measure of that particular tax are considered. As used in

this section, the term does not include:
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1. Any interest, whether passing under the will or not, to

the extent the interest is initially deductible from the gross

estate, without regard to any subsequent reduction of the

deduction by reason of the charge of any part of the applicable

tax to the interest. If an election is required for

deductibility, an interest is not initially deductible unless

the election for deductibility is allowed.

2. Interests or amounts that are not included in the gross

estate but are included in the amount upon which the applicable

tax is computed, such as adjusted taxable gifts pursuant to s.

2001 of the Internal Revenue Code.

3. Gift taxes included in the gross estate pursuant to s.

2035 of the Internal Revenue Code and the portion of any inter

vivos transfer included in the gross estate pursuant to s. 529

of the Internal Revenue Code, notwithstanding inclusion in the

gross estate.

(f) “Internal Revenue Code” means the Internal Revenue Code

of 1986, as amended.

(g) “Net tax” means the net tax payable to the particular

state, country, or political subdivision whose tax is being

apportioned, after taking into account all credits against the

applicable tax except as provided in this section. With respect

to the federal estate tax, net tax is determined after taking

into account all credits against the tax except for the credit

for foreign death taxes and except for the credit or deduction

for state taxes imposed by states other than this state.

(h) “Nonresiduary devise” means any devise that is not a

residuary devise.

(i) “Nonresiduary interest,” in connection with a trust,
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means any interest in a trust which is not a residuary interest.

(3J) “Recipient” means, with respect to property or an

interest in property included in the gross estate, an heir at

law in an intestate estate, devisee in a testate estate,

beneficiary of a trust, beneficiary of a life insurance policy,

annuity, or other contractual right, surviving tenant, taker as

a result of the exercise or in default of the exercise of a

general power of appointment, person who receives or is to

receive the property or an interest in the property, or person

in possession of the property, other than a creditor.

(k) “Residuary devise” has the meaning in s. 731.201.

(1) “Residuary interest,” in connection with a trust, means

an interest in the assets of a trust which remain after

provision for any distribution that is to be satisfied by

reference to a specific property or type of property, fund, sum,

or statutory amount.

(m) “Revocable trust” means a trust as described in s.
733.707(3) .

(n) “Section 2044 interest” means an interest included in

the measure of the tax by reason of s. 2044 of the Internal

Revenue Code.

(o) “State” means any state, territory, or possession of

the United States, the District of Columbia, or the Commonwealth

of Puerto Rico.

(p) “Tax” means any estate tax, inheritance tax,

generation-skipping transfer tax, or other tax levied or

assessed under the laws of this or any other state, the United

States, any other country, or any political subdivision of the

foregoing, as finally determined, which is imposed as a result
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of the death of the decedent. The term also includes any

interest or penalties imposed in addition to the tax. Unless the

context indicates otherwise, the term means each separate tax.

The term does not include any additional estate tax imposed by

s. 2032A(c) or s. 2057(f) of the Internal Revenue Code or a

corresponding tax imposed by any state or country or political

subdivision of the foregoing. The additional estate tax imposed

shall be apportioned as provided in s. 2032A or s. 2057 of the

Internal Revenue Code.

(g) “Temporary interest” means an interest in income or an

estate for a specific period of time, for life, or for some

other period controlled by reference to extrinsic events,

whether or not in trust.

(r) “Tentative Florida tax” with respect to any property

means the net Florida estate tax that would have been

attributable to that property if no tax were payable to any

other state in respect of that property.

(s) “Walue” means the pecuniary worth of the interest

involved as finally determined for purposes of the applicable

tax after deducting any debt, expense, or other deduction

chargeable to it for which a deduction was allowed in

determining the amount of the applicable tax. A lien or other

encumbrance is not regarded as chargeable to a particular

interest to the extent that it will be paid from other

interests. The value of an interest is not reduced by reason of

the charge against it of any part of the tax, except as provided

in paragraph (3) (a).

(2) ALLOCATION OF TAX.—Except as effectively directed in

the governing instrument pursuant to subsection (4), the net tax
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attributable to the interests included in the measure of each

tax shall be determined by the proportion that the value of each

interest included in the measure of the tax bears to the total

value of all interests included in the measure of the tax.

Notwithstanding the foregoing provision of this subsection and

except as effectively directed in the governing instrument:

(a) The net tax attributable to section 2044 interests

shall be determined in the manner provided for the federal

estate tax in s. 2207A of the Internal Revenue Code, and the

amount so determined shall be deducted from the tax to determine

the net tax attributable to all other interests included in the

measure of the tax.

(b) The foreign tax credit allowed with respect to the

federal estate tax shall be allocated among the recipients of

interests finally charged with the payment of the foreign tax in

reduction of any federal estate tax chargeable to the recipients

of the foreign interests, whether or not any federal estate tax

is attributable to the foreign interests. Any excess of the

foreign tax credit shall be applied to reduce proportionately

the net amount of federal estate tax chargeable to the remaining

recipients of the interests included in the measure of the

federal estate tax.

(c) The reduction in the net tax attributable to the

deduction for state death taxes allowed by s. 2058 of the

Internal Revenue Code shall be allocated to the recipients of

the interests that produced the deduction. For this purpose, the

reduction in the net tax shall be calculated in the manner

provided for interests other than those described in paragraph

(a) .
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010 (d) The reduction in the Florida tax, if one is imposed, on

611 the estate of a Florida resident for tax paid to another state

012 shall be allocated as follows:

613 1. If the net tax paid to another state is greater than or

614| equal to the tentative Florida tax attributable to the property

615 subject to tax in the other state, none of the Florida tax shall
616| be attributable to that property.
617 2. If the net tax paid to another state is less than the

618 tentative Florida tax attributable to the property subject to

619 tax 1in the other state, the net Florida tax attributable to the

620| property subject to tax in the other state shall be the excess

621 of the amount of the tentative Florida tax attributable to the

622| property over the net tax payable to the other state with

623 respect to the property.

624 3. Any remaining net Florida tax shall be attributable to

625| property included in the measure of the Florida tax exclusive of

626| the property subject to tax in another state.

627 4. The net federal tax attributable to the property subject

628 to tax in the other state shall be determined as if the property
629| were located in that state.

630 (e) The net tax attributable to a temporary interest, if

631 any, 1s regarded as attributable to the principal that supports

632 the temporary interest.

633 (3) APPORTIONMENT OF TAX.—Except as otherwise effectively

634 directed in the governing instrument pursuant to subsection (4),

635| the net tax attributable to each interest shall be apportioned
636 as follows:

637 (a) Generation-skipping transfer tax.—Any federal or state

638 generation-skipping transfer tax shall be apportioned as
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provided in s. 2603 of the Internal Revenue Code after the

application of the remaining provisions of this subsection to

taxes other than the generation-skipping transfer tax.

(b) Section 2044 interests.—The net tax attributable to

section 2044 interests shall be apportioned among the recipients

of the section 2044 interests in the proportion that the value

of each section 2044 interest bears to the total of all section

2044 interests. The net tax apportioned by this paragraph to

section 2044 interests that pass in the manner described in

paragraph (c) or paragraph (d) shall be apportioned to the

section 2044 interests 1n the manner described in those

paragraphs before the apportionment of the net tax attributable

to the other interests passing as provided in those paragraphs.

The net tax attributable to the interests other than the section

2044 interests which pass in the manner described in paragraph

(c) or paragraph (d) shall be apportioned only to such other

interests pursuant to those paragraphs.

(c) Wills.—The net tax attributable to property passing

under the decedent’s will shall be apportioned in the following

order of priority:

1. The net tax attributable to nonresiduary devises shall

be charged to and paid from the residuary estate, whether or not

all interests in the residuary estate are included in the

measure of the tax. If the residuary estate is insufficient to

pay the net tax attributable to all nonresiduary devises, the

balance of the net tax attributable to nonresiduary devises

shall be apportioned among the recipients of the nonresiduary

devises in the proportion that the value of each nonresiduary

devise included in the measure of the tax bears to the total of
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668 all nonresiduary devises included in the measure of the tax.

669 2. The net tax attributable to residuary devises shall be

670 apportioned among the recipients of the residuary devises

671 included in the measure of the tax in the proportion that the

672| wvalue of each residuary devise included in the measure of the

673 tax bears to the total of all residuary devises included in the

674| measure of the tax. If the residuary estate is insufficient to

675| pay the net tax attributable to all residuary devises, the

676| balance of the net tax attributable to residuary devises shall

677| be apportioned among the recipients of the nonresiduary devises

678| 1in the proportion that the value of each nonresiduary devise

679 included in the measure of the tax bears to the total of all

680| nonresiduary devises included in the measure of the tax.

681 (d) Trusts.—The net tax attributable to property passing

682 under the terms of any trust other than a trust created in the

683 decedent’s will shall be apportioned in the following order of

684| priority:

685 1. The net tax attributable to nonresiduary interests of

686 the trust shall be charged to and paid from the residuary

687 portion of the trust, whether or not all interests in the

688 residuary portion are included in the measure of the tax. If the

689| residuary portion is insufficient to pay the net tax

690 attributable to all nonresiduary interests, the balance of the

691 net tax attributable to nonresiduary interests shall be

692 apportioned among the recipients of the nonresiduary interests

693 in the proportion that the value of each nonresiduary interest

094 included in the measure of the tax bears to the total of all

695 nonresiduary interests included in the measure of the tax.

696 2. The net tax attributable to residuary interests of the
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trust shall be apportioned among the recipients of the residuary

interests of the trust included in the measure of the tax in the

proportion that the value of each residuary interest included in

the measure of the tax bears to the total of all residuary

interests of the trust included in the measure of the tax. If

the residuary portion is insufficient to pay the net tax

attributable to all residuary interests, the balance of the net

tax attributable to residuary interests shall be apportioned

among the recipients of the nonresiduary interests in the

proportion that the value of each nonresiduary interest included

in the measure of the tax bears to the total of all nonresiduary

interests included in the measure of the tax.

Except as provided in paragraph (g), this paragraph applies

separately for each trust.

(e) Protected homestead, exempt property, and family

allowance.—

1. The net tax attributable to an interest in protected

homestead, exempt property, and the family allowance determined

under s. 732.403 shall be apportioned against the recipients of

other interests in the estate or passing under any revocable

trust in the following order of priority:

a. Class I.—Recipients of interests passing by intestacy

that are included in the measure of the federal estate tax.

b. Class II.—Recipients of residuary devises, residuary

interests, and pretermitted shares under ss. 732.301 and 732.302

that are included in the measure of the federal estate tax.

c. Class III.—Recipients of nonresiduary devises and

nonresiduary interests that are included in the measure of the
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federal estate tax.

2. Any net tax apportioned to a class pursuant to this

paragraph shall be apportioned among each recipient in the class

in the proportion that the value of the interest of each bears

to the total value of all interests included in that class. A

tax may not be apportioned under this paragraph to the portion

of any interest applied in satisfaction of the elective share

whether or not included in the measure of the tax. For purposes

of this paragraph, if the value of the interests described in s.

732.2075(1) exceeds the amount of the elective share, the

elective share shall be treated as satisfied first from

interests other than those described in classes I, II, and III,

and to the extent that those interests are insufficient to

satisfy the elective share, from the interests passing to or for

the benefit of the surviving spouse described in classes I, ITI,

and III, beginning with those described in class I, until the

elective share is satisfied. This paragraph has priority over

paragraphs (a) and (h).

3. The balance of the net tax attributable to any interest

in protected homestead, exempt property, and the family

allowance determined under s. 732.403 which is not apportioned

under the preceding provisions of this paragraph shall be

apportioned to the recipients of those interests included in the

measure of the tax in the proportion that the value of each

bears to the total value of those interests included in the

measure of the tax.

(f) Construction.—For purposes of this subsection:

1. If the decedent’s estate is the beneficiary of a life

insurance policy, annuity, or contractual right included in the
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decedent’s gross estate, or is the taker as a result of the

exercise or default in exercise of a general power of

appointment held by the decedent, that interest shall be

regarded as passing under the terms of the decedent’s will for

the purposes of paragraph (c) or by intestacy if not disposed of

by will. Additionally, any interest included in the measure of

the tax by reason of s. 2041 of the Internal Revenue Code

passing to the decedent’s creditors or the creditors of the

decedent’s estate shall be regarded as passing to the decedent’s

estate for the purpose of this subparagraph.

2. If a trust is the beneficiary of a life insurance

policy, annuity, or contractual right included in the decedent’s

gross estate, or is the taker as a result of the exercise or

default in exercise of a general power of appointment held by

the decedent, that interest shall be regarded as passing under

the trust for purposes of paragraph (d).

(g) Common instrument construction.—In the application of

this subsection, paragraphs (b)-(f) shall be applied to

apportion the net tax to the recipients under certain governing

instruments as if all recipients under those instruments, other

than the estate or revocable trust itself, were taking under a

common instrument. This construction applies to the following:

1. The decedent’s will and revocable trust if the estate is

a beneficiary of the revocable trust or if the revocable trust

is a beneficiary of the estate.

2. A revocable trust of the decedent and another revocable

trust of the decedent if either trust is the beneficiary of the

other trust.

(h) Other interests.—The net tax that is not apportioned to
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784 interests under paragraphs (b)-(g), including, but not limited

785 to, the net tax attributable to interests passing by intestacy,

786| interests applied in satisfaction of the elective share pursuant

787 to s. 732.2075(2), interests passing by reason of the exercise

788| or nonexercise of a general power of appointment, jointly held

789 interests passing by survivorship, life insurance, properties in

790| which the decedent held a reversionary or revocable interest,

791 annuities, and contractual rights, shall be apportioned among

792| the recipients of the remaining interests included in the

793 measure of the tax in the proportion that the value of each such

794 interest bears to the total value of all remaining interests

795 included in the measure of the tax.

796 (i) Assessment of liability by court.—If the court finds
797 that:
798 1. It is inequitable to apportion interest or penalties, or

799 both, in the manner provided in paragraphs (a)-(h), the court

800| may assess liability for the payment thereof in the manner that

801 the court finds equitable.

802 2. The payment of any tax was not effectively directed in

803 the governing instrument pursuant to subsection (4) and that

804 such tax is not apportioned by this subsection, the court may

805 assess liability for the payment of such tax in the manner that

806 the court finds equitable.
807 (4) DIRECTION AGAINST APPORTIONMENT .—

808 (a) Except as provided in this subsection, a governing

809| dinstrument may not direct that taxes be paid from property other

810 than that passing under the governing instrument.

811 (b) For a direction in a governing instrument to be

812 effective to direct payment of taxes attributable to property
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813| passing under the governing instrument in a manner different

814 from that provided in this section, the direction must be

815 express.

816 (c) For a direction in a governing instrument to be

817| effective to direct payment of taxes attributable to property

818 not passing under the governing instrument from property passing

819| under the governing instrument, the governing instrument must

820 expressly direct that the property passing under the governing

821| instrument bear the burden of taxation for property not passing

822| under the governing instrument. Except as provided in paragraph

823 (d), a direction in the governing instrument to the effect that

824 all taxes are to be paid from property passing under the

825 governing instrument whether attributable to property passing

826| under the governing instrument or otherwise shall be effective

827 to direct payment from property passing under the governing

828 instrument of taxes attributable to property not passing under

829| the governing instrument.

830 (d) In addition to satisfying the other provisions of this

831 subsection:

832 l.a. For a direction in the decedent’s will or revocable

833 trust to be effective in waiving the right of recovery provided

834 in s. 2207A of the Internal Revenue Code for the tax

835 attributable to section 2044 interests, and for any tax imposed

836| Dby Florida based upon such section 2044 interests, the direction

837 must expressly waive that right of recovery. An express

838 direction that property passing under the will or revocable

839 trust bear the tax imposed by s. 2044 of the Internal Revenue

840| Code is deemed an express waiver of the right of recovery

841| provided in s. 2207A of the Internal Revenue Code. A reference
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to “qualified terminable interest property,” “QTIP,” or property

in which the decedent had a “qualifying income interest for

life” is deemed to be a reference to property upon which tax is

imposed by s. 2044 of the Internal Revenue Code which is subject

to the right of recovery provided in s. 2207A of the Internal

Revenue Code.

b. If property is included in the gross estate pursuant to

ss. 2041 and 2044 of the Internal Revenue Code, the property is

deemed included under s. 2044, and not s. 2041, for purposes of

allocation and apportionment of the tax.

2. For a direction in the decedent’s will or revocable

trust to be effective in waiving the right of recovery provided

in s. 2207B of the Internal Revenue Code for tax imposed by

reason of s. 2036 of the Internal Revenue Code, and any tax

imposed by Florida based upon s. 2036 of the Internal Revenue

Code, the direction must expressly waive that right of recovery.

An express direction that property passing under the will or

revocable trust bear the tax imposed by s. 2036 of the Internal

Revenue Code is deemed an express waiver of the right of

recovery provided in s. 2207B of the Internal Revenue Code. If

property is included in the gross estate pursuant to ss. 2036

and 2038 of the Internal Revenue Code, the property is deemed

included under s. 2038, not s. 2036, for purposes of allocation

and apportionment of the tax, and there is no right of recovery

under s. 2207B of the Internal Revenue Code.

3. A general statement in the decedent’s will or revocable

trust waiving all rights of reimbursement or recovery under the

Internal Revenue Code is not an express waiver of the rights of

recovery provided in s. 2207A or s. 2207B of the Internal
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Revenue Code.

4. For a direction in a governing instrument to be

effective to direct payment of generation-skipping transfer tax

in a manner other than as provided in s. 2603 of the Internal

Revenue Code, and any tax imposed by Florida based on s. 2601 of

the Internal Revenue Code, the direction must specifically

reference the tax imposed by s. 2601 of the Internal Revenue

Code. A reference to the generation-skipping transfer tax or s.

2603 of the Internal Revenue Code 1is deemed to be a reference to

property upon which tax is imposed by reason of s. 2601 of the

Internal Revenue Code.

(e) If the decedent expressly directs by will, the net tax

attributable to property over which the decedent held a general

power of appointment may be determined in a manner other than as

provided in subsection (2) i1f the net tax attributable to that

property does not exceed the difference between the total net

tax determined pursuant to subsection (2), determined without

regard to this paragraph, and the total net tax that would have

been payable if the value of the property subject to such power

of appointment had not been included in the decedent’s gross

estate. If tax i1s attributable to one or more section 2044

interests pursuant to subsection (2), the net tax attributable

to the section 2044 interests shall be calculated before the

application of this paragraph unless the decedent expressly

directs otherwise by will.

(f) If the decedent’s will expressly provides that the tax

is to be apportioned as provided in the decedent’s revocable

trust by specific reference to the revocable trust, an express

direction in the revocable trust is deemed to be a direction
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contained in the will as well as the revocable trust.

(g) An express direction in the decedent’s will to pay tax

from the decedent’s revocable trust by specific reference to the

revocable trust is effective unless a contrary express direction

is contained in the revocable trust.

(h) If governing instruments contain effective directions

that conflict as to payment of taxes, the most recently executed

tax apportionment provision controls to the extent of the

conflict. For the purpose of this subsection, if a will or other

governing instrument is amended, the date of the codicil to the

will or amendment to the governing instrument is regarded as the

date of the will or other governing instrument only if the

codicil or amendment contains an express tax apportionment

provision or an express modification of the tax apportionment

provision. A general statement ratifying or republishing all

provisions not otherwise amended does not meet this condition.

If the decedent’s will and another governing instrument were

executed on the same date, the will is deemed executed after the

other governing instrument. The earlier conflicting governing

instrument controls as to any tax remaining unpaid after the

application of the later conflicting governing instrument.

(1) A grant of permission or authority in a governing

instrument to request payment of tax from property passing under

another governing instrument is not a direction apportioning the

tax to the property passing under the other governing

instrument. A grant of permission or authority in a governing

instrument to pay tax attributable to property not passing under

the governing instrument is not a direction apportioning the tax

to property passing under the governing instrument.
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929 (j) This section applies to any tax remaining to be paid

930 after the application of any effective express directions. An

931| effective express direction for payment of tax on specific

932| property or a type of property in a manner different from that

933| provided in this section is not effective as an express

934 direction for payment of tax on other property or other types of

935| property included in the measure of the tax.

936 (5) TRANSFER OF PROPERTY.—A personal representative or

937| fiduciary shall not be required to transfer to a recipient any

938| property reasonably anticipated to be necessary for the payment

939| of taxes. Further, the personal representative or fiduciary is

940 not required to transfer any property to the recipient until the

941 amount of the tax due from the recipient is paid by the

942 recipient. If property is transferred before final apportionment

943 of the tax, the recipient shall provide a bond or other security

944 for his or her apportioned liability in the amount and form

945| prescribed by the personal representative or fiduciary.

946 (6) ORDER OF APPORTIONMENT.—

947 (a) The personal representative may petition at any time

948 for an order of apportionment. If administration of the

949| decedent’s estate has not commenced at any time after 90 days

950 from the decedent’s death, any fiduciary may petition for an

951 order of apportionment in the court in which venue would be

952| proper for administration of the decedent’s estate. Notice of

953 the petition for order of apportionment must be served on all

954 interested persons in the manner provided for service of formal

955 notice. At any time after 6 months from the decedent’s death,

956 any recipient may petition the court for an order of

957 apportionment.
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(b) The court shall determine all issues concerning

apportionment. If the tax to be apportioned has not been finally

determined, the court shall determine the probable tax due or to

become due from all interested persons, apportion the probable

tax, and retain jurisdiction over the parties and issues to

modify the order of apportionment as appropriate until after the

tax is finally determined.

(7) DEFICIENCY.—

(a) If the personal representative or fiduciary does not

have possession of sufficient property otherwise distributable

to the recipient to pay the tax apportioned to the recipient,

whether under this section, the Internal Revenue Code, or the

governing instrument, if applicable, the personal representative

or fiduciary shall recover the deficiency in tax so apportioned

to the recipient:

1. From the fiduciary in possession of the property to

which the tax is apportioned, if any; and

2. To the extent of any deficiency in collection from the

fiduciary, or to the extent collection from the fiduciary is

excused pursuant to subsection (8) and in all other cases, from

the recipient of the property to which the tax is apportioned,

unless relieved of this duty as provided in subsection (8).

(b) In any action to recover the tax apportioned, the order

of apportionment is prima facie correct.

(c) In any action for the enforcement of an order of

apportionment, the court shall award taxable costs as in

chancery actions, including reasonable attorney fees, and may

award penalties and interest on the unpaid tax in accordance

with equitable principles.
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(d) This subsection does not authorize the recovery of any

tax from a company issuing life insurance included in the gross

estate, or from a bank, trust company, savings and loan

association, or similar institution with respect to any account

in the name of the decedent and any other person which passed by

operation of law at the decedent’s death.

(8) RELIEF FROM DUTY.—

(a) A personal representative or fiduciary who has the duty

under this section of collecting the apportioned tax from

recipients may be relieved of the duty to collect the tax by an

order of the court finding that:

1. The estimated court costs and attorney fees in

collecting the apportioned tax from a person against whom the

tax has been apportioned will approximate or exceed the amount

of the recovery;

2. The person against whom the tax has been apportioned is

a resident of a foreign country other than Canada and refuses to

pay the apportioned tax on demand; or

3. It is impracticable to enforce contribution of the

apportioned tax against a person against whom the tax has been

apportioned in view of the improbability of obtaining a judgment

or the improbability of collection under any judgment that might

be obtained, or otherwise.

(b) A personal representative or fiduciary is not liable

for failure to attempt to enforce collection if the personal

representative or fiduciary reasonably believes that collection

would have been economically impracticable.

(9) UNCOLLECTED TAX.—Any apportioned tax that is not

collected shall be reapportioned in accordance with this section
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1016 as 1f the portion of the property to which the uncollected tax

1017 had been apportioned had been exempt.
1018 (10) CONTRIBUTION.—This section does not limit the right of

1019| any person who has paid more than the amount of the tax

1020 apportionable to that person, calculated as if all apportioned

1021 amounts would be collected, to obtain contribution from those

1022 who have not paid the full amount of the tax apportionable to

1023 them, calculated as if all apportioned amounts would be

1024 collected, and that right is hereby conferred. In any action to

1025 enforce contribution, the court shall award taxable costs as in

1026| chancery actions, including reasonable attorney fees.

1027 (11) FOREIGN TAX.—This section does not require the

1028| personal representative or fiduciary to pay any tax levied or

1029 assessed by a foreign country unless specific directions to that

1030 effect are contained in the will or other instrument under which

1031 the personal representative or fiduciary is acting.

1032 Section 8. Effective October 1, 2015, subsection (4) is
1033 added to section 736.0708, Florida Statutes, to read:

1034 736.0708 Compensation of trustee.—

1035 (4) (a) An attorney, or a person related to the attorney, is

1036| not entitled to compensation for serving as trustee if the

1037 attorney prepared or supervised the execution of the trust

1038 instrument that appoints the attorney or person related to the

1039 attorney as trustee, unless the attorney or person appointed is

1040 related to the settlor or the attorney makes the following

1041 disclosures to the settlor in writing before the trust

1042 instrument is executed:

1043 1. Unless specifically disqualified by the terms of the

1044 trust instrument, any person, regardless of his or her
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residence, including a family member, friend, or corporate

fiduciary is eligible to serve as a trustee.

2. Any person, including an attorney, who serves as a

trustee is entitled to receive reasonable compensation for

serving as trustee.

3. Compensation payable to the trustee is in addition to

any attorney fees payable to the attorney or the attorney’s firm

for legal services rendered to the trustee.

(b) The settlor must execute a written statement

acknowledging that the disclosures required by this subsection

were made before the execution of the trust instrument. The

written acknowledgment must be in a separate writing from the

trust instrument, but may be annexed to the trust instrument.

The written acknowledgment may be executed before or after the

execution of the trust instrument in which the attorney or

related person is appointed as the trustee.

(c) For purposes of this subsection:

1. An attorney is deemed to have prepared or supervised the

execution of a trust instrument if the preparation or the

supervision of the execution of the trust instrument was

performed by an employee or attorney employed by the same firm

as the attorney at the time the trust instrument was executed.

2.a. A person is “related” to an individual if, at the time

the attorney prepared or supervised the execution of the trust

instrument, the person is:

I) A spouse of the individual;
I

I) A lineal ascendant or descendant of the individual;

IIT) A sibling of the individual;

(
(
(
(

IV) A relative of the individual or of the individual’s
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spouse with whom the lawyer maintains a close, familial

relationship;

(V) A spouse of a person described in sub-sub-subparagraphs

(I)-(IV); or

(VI) A person who cohabitates with the individual.

b. An employee or attorney employed by the same firm as the

attorney at the time the trust instrument is executed is deemed

to be related to the attorney.

3. An attorney or person related to the attorney is deemed

to be appointed in the trust instrument if the trust instrument

provided the attorney or a person related to the attorney with

the power to appoint the trustee and the attorney or person

related to the attorney was appointed using that power.

(d) This subsection applies to provisions appointing an

attorney or a person related to the attorney as trustee,

cotrustee, oOr as successor or alternate trustee if the person

appointed is unable or unwilling to serve.

(e) Other than compensation payable to the trustee, this

subsection does not limit any rights or remedies that an

interested person may have at law or equity.

(f) The failure to obtain a written acknowledgment from the

settlor under this subsection does not disqualify a trustee from

serving and does not affect the validity of a trust instrument.

(g) A written acknowledgment signed by the settlor that is

in substantially the following form is deemed to comply with the

disclosure requirements of this subsection:

I, ...(Name)... declare that:

I have designated ... (my attorney, an attorney employed in
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the same law firm as my attorney, or a person related to my
attorney) ... as a trustee in my trust instrument dated

... (Date)....

Before executing the trust, I was informed that:

1. Unless specifically disqualified by the terms of the

trust instrument, any person, regardless of his or her

residence, including a family member, friend, or corporate

fiduciary is eligible to serve as a trustee.

2. Any person, including an attorney, who serves as a

trustee is entitled to receive reasonable compensation for

serving as trustee.

3. Compensation payable to the trustee is in addition to

any attorney fees payable to the attorney or the attorney’s firm

for legal services rendered to the trustee.

... (Settlor) ...

... (Dated) ...

(h) This subsection applies to each appointment made

pursuant to a trust instrument that is:

1. Executed by a resident of this state on or after October
1, 2015.

2. Amended by a resident of this state on or after October

1, 2015, if the trust instrument appoints the attorney who

prepared or supervised the execution of the amendment, or a

person related to such attorney, as trustee.

Section 9. Section 736.1005, Florida Statutes, is amended

to read:
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1132 736.1005 Attorney akttorneyls fees for services to the

1133 trust.—

1134 (1) Any attorney who has rendered services to a trust may

1135| be awarded reasonable compensation from the trust. The attorney

1136| may apply to the court for an order awarding attorney attermey’s
1137 fees and, after notice and service on the trustee and all

1138| beneficiaries entitled to an accounting under s. 736.0813, the
1139 court shall enter an order on the fee application.

1140 (2) If attorney Whenever attorneyls fees are to be paid
1141 from ewt—ef the trust under subsection (1), s. 736.1007(5) (a),

1142 or s. 733.106(4) (a), the court, in its discretion, may direct

1143 from what part of the trust the fees shall be paid.
1144 (a) All or any part of the attorney fees to be paid from

1145 the trust may be assessed against one or more persons’ part of

1146 the trust in such proportions as the court finds to be just and

1147| proper.

1148 (b) In the exercise of its discretion, the court may

1149 consider the following factors:

1150 1. The relative impact of an assessment on the estimated

1151 value of each person’s part of the trust.

1152 2. The amount of attorney fees to be assessed against a

1153| person’s part of the trust.

1154 3. The extent to which a person whose part of the trust is

1155 to be assessed, individually or through counsel, actively

1156| participated in the proceeding.

1157 4. The potential benefit or detriment to a person’s part of

1158 the trust expected from the outcome of the proceeding.

1159 5. The relative strength or weakness of the merits of the

1160 claims, defenses, or objections, if any, asserted by a person
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whose part of the trust is to be assessed.

6. Whether a person whose part of the trust is to be

assessed was a prevailing party with respect to one or more

claims, defenses, or objections.

7. Whether a person whose part of the trust is to be

assessed unjustly caused an increase in the amount of attorney

fees incurred by the trustee or another person in connection

with the proceeding.

8. Any other relevant fact, circumstance, or equity.

(c) The court may assess a person’s part of the trust

without finding that the person engaged in bad faith,

wrongdoing, or frivolousness.

(3) Except when a trustee’s interest may be adverse in a
particular matter, the attorney shall give reasonable notice in
writing to the trustee of the attorney’s retention by an
interested person and the attorney’s entitlement to fees
pursuant to this section. A court may reduce any fee award for
services rendered by the attorney prior to the date of actual
notice to the trustee, if the actual notice date is later than a
date of reasonable notice. In exercising this discretion, the
court may exclude compensation for services rendered after the
reasonable notice date but before prier—te the date of actual
notice.

Section 10. Section 736.1006, Florida Statutes, is amended
to read:

736.1006 Costs in trust proceedings.—

(1) In all trust proceedings, costs may be awarded as in
chancery actions.

(2) If Whenewver costs are to be paid from ewt—ef the trust
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under subsection (1) or s. 733.106(4) (a), the court, in its

discretion, may direct from what part of the trust the costs

shall be paid. All or any part of the costs to be paid from the

trust may be assessed against one or more persons’ part of the

trust in such proportions as the court finds to be just and

proper. In the exercise of its discretion, the court may
consider the factors set forth in s. 736.1005(2).

Section 11. The amendments made by this act to ss. 733.212,
733.2123, 733.3101, and 733.504, Florida Statutes, apply to

proceedings commenced on or after July 1, 2015. The law in

effect before July 1, 2015, applies to proceedings commenced

before that date.

Section 12. (1) The amendment made by this act to s.
733.817(1) (g) and (2) (c), Florida Statutes, is remedial in

nature, i1s intended to clarify existing law, and applies

retroactively to all proceedings pending or commenced on oOr

after July 1, 2015, in which the apportionment of taxes has not

been finally determined or agreed for the estates of decedents
who die after December 31, 2004.

(2) The amendment made by this act to s. 733.817(1) (e)3.,
3 (e), 3)(g), 4P, (4)(), 4)d)1.b., (4)(e), (4)(h), and
(6), Florida Statutes, applies to the estates of decedents who

die on or after July 1, 2015.

(3) Except as provided in subsections (1) and (2), the

amendment made by this act to s. 733.817, Florida Statutes, is

remedial in nature, is intended to clarify existing law, and

applies retroactively to all proceedings pending or commenced on

or after July 1, 2015, in which the apportionment of taxes has

not been finally determined or agreed and without regard to the
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1219| date of the decedent’s death.
1220 Section 13. The amendments made by this act to ss. 733.106,

1221 736.1005, and 736.1006, Florida Statutes, apply to proceedings

1222 commenced on or after July 1, 2015. The law in effect before

1223 July 1, 2015, applies to proceedings commenced before that date.

1224 Section 14. Except as otherwise expressly provided in this

1225 act, this act shall take effect July 1, 2015.
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