Florida Senate - 2015 CS for SB 932

By the Committee on Fiscal Policy; and Senator Stargel

594-04412A-15 2015932cl1
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A bill to be entitled
An act relating to timeshares; amending s. 721.05,
F.S.; revising the term “timeshare estate”; amending
s. 721.07, F.S.; revising provisions pertaining to
multisite timeshare plans and clarifying single-site
timeshare plan developer liability for nonmaterial
errors or omissions; establishing a burden of proof;
amending s. 721.08, F.S.; providing that leasehold
accommodations or facilities may be added to a
timeshare trust; providing that a vote of the voting
interests of a timeshare plan is not required for
substitution or automatic deletion of multisite
timeshare trust property; removing the requirement for
court approval of trustee dispositions of timeshare
trust property; creating s. 721.125, F.S.; providing
for extension or termination of timeshare plans;
amending s. 721.14, F.S.; providing for the transfer
of reservation system data upon termination of
managing entity; amending s. 721.52, F.S.; revising
the definitions of the terms “nonspecific multisite
timeshare plan” and “specific multisite timeshare
plan”; amending s. 721.53, F.S.; providing that
leasehold accommodations or facilities may be added to
a multisite timeshare trust; providing that a vote of
the voting interests of a multisite timeshare plan is
not required for substitution or automatic deletion of
multisite timeshare trust property; removing the
requirement for court approval of trustee dispositions

of multisite timeshare trust property; amending s.
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721.54, F.S.; eliminating the term restrictions for
nonspecific multisite timeshare plans; amending s.
721.55, F.S.; requiring the conspicuous disclosure of
the term of each component site in a multisite
timeshare plan; modifying the cap on common expense
assessment increases for multisite timeshare;
clarifying multisite timeshare plan developer
liability for nonmaterial errors or omissions;
amending s. 721.551, F.S.; clarifying the obligation
to deliver component site documents to purchasers;
amending s. 721.552, F.S.; providing procedures for
substitutions and automatic deletions of multisite
timeshare plan accommodations and facilities; amending
s. 721.56, F.S.; relocating data transfer obligations
upon termination of managing entity to s. 721.14, F.S;
amending s. 721.57, F.S.; providing for the offering
of timeshare estates in a specific multisite timeshare

plan; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (34) of section 721.05, Florida
Statutes, is amended to read:

721.05 Definitions.—As used in this chapter, the term:

(34) “Timeshare estate” means a right to occupy a timeshare
unit, coupled with a freehold estate or an estate for years with

a future interest in a timeshare property or a specified portion

thereof, or coupled with—Fhe—+term—ineludes an ownership

interest in a condominium unit pursuant to s. 718.103, an
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ownership interest in a cooperative unit pursuant to s. 719.103,

or a direct or indirect beneficial interest in a trust that

complies in all respects with theprevisiens—ef s.

721.08(2) (c)4. or s. 721.53(1) (e), provided that the trust does

not contain any personal property timeshare interests. A
timeshare estate is a parcel of real property under the laws of
this state.

Section 2. Paragraph (a) of subsection (3) and paragraph
(gg) of subsection (5) of section 721.07, Florida Statutes, are
amended to read:

721.07 Public offering statement.—Prior to offering any
timeshare plan, the developer must submit a filed public
offering statement to the division for approval as prescribed by
s. 721.03, s. 721.55, or this section. Until the division
approves such filing, any contract regarding the sale of that
timeshare plan is subject to cancellation by the purchaser
pursuant to s. 721.10.

(3) (a)1l. Any change to an approved public offering
statement filing must shalid be filed with the division for
approval as an amendment prior to becoming effective. The
division shall have 20 days after receipt of a proposed
amendment to approve or cite deficiencies in the proposed
amendment. If the division fails to act within 20 days, the
amendment will be deemed approved. If the proposed amendment
adds a new component site to an approved multisite timeshare
plan, the division’s initial period in which to approve or cite
deficiencies is 45 days. If the developer fails to adequately
respond to any deficiency notice within 30 days, the division

may reject the amendment. Subsequent to such rejection, a new
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filing fee pursuant to subsection (4) and a new division initial
review period pursuant to this paragraph shadt apply to any
refiling or further review of the rejected amendment.

2. For filings only subject to this part, each approved
amendment to the approved purchaser public offering statement,
other than an amendment made only for the purpose of the
addition of a phase or phases to the timeshare plan in the
manner described in the timeshare instrument or any amendment
that does not materially alter or modify the offering in a
manner that is adverse to a purchaser, shall be delivered to a
purchaser no later than 10 days prior to closing. For filings
made under part II, each approved amendment to the multisite
timeshare plan purchaser public offering statement, other than
an amendment made only for the purpose of the addition,
substitution, or deletion of a component site pursuant to part
IT or the addition of a phase or phases to a component site of a
multisite timeshare plan in the manner described in the
timeshare instrument or any amendment that does not materially
alter or modify the offering in a manner that is adverse to a
purchaser, shall be delivered to a purchaser no later than 10
days prior to closing.

3. For filing only subject to part II, amendments made to a

timeshare instrument for a component site located in this state

are only met required to be delivered to purchasers who de—met

receive a—timeshar state—o¥ an interest in a specific
multisite timeshare plan in that component site. Amendments made
to a timeshare instrument for a component site not located in
this state are not required to be delivered to purchasers.

(5) Every filed public offering statement for a timeshare
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117| plan which is not a multisite timeshare plan shall contain the
118 information required by this subsection. The division is
119| authorized to provide by rule the method by which a developer
120| must provide such information to the division.
121 (gg)1l. Such other information as is necessary to fairly,
122| meaningfully, and effectively disclose all aspects of the
123 timeshare plan, including, but not limited to, any disclosures
124| made necessary by the operation of s. 721.03(8). Hewevers
125 2. If a developer has, in good faith, attempted to comply

126 with the requirements of this chapter seetiens and if the

127| developer—in—faet—he—or she has substantially complied with
128 the disetoesure requirements of this chapter, nonmaterial errors

129 or omissions are shaldt not be actionable, are not violations of

130 this chapter, and do not give rise to any purchaser cancellation

131 right. For purposes of this subparagraph, the developer has the

132| Dburden of proof with regard to compliance.

133 Section 3. Paragraph (c) of subsection (2) of section

134 721.08, Florida Statutes, i1s amended to read:

135 721.08 Escrow accounts; nondisturbance instruments;

136 alternate security arrangements; transfer of legal title.—

137 (2) One hundred percent of all funds or other property
138 which is received from or on behalf of purchasers of the

139| timeshare plan or timeshare interest prior to the occurrence of
140 events required in this subsection shall be deposited pursuant
141 to an escrow agreement approved by the division. The funds or
142 other property may be released from escrow only as follows:
143 (c) Compliance with conditions.—

144 1. Timeshare licenses.—If the timeshare plan is one in

145 which timeshare licenses are to be sold and no cancellation or
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default has occurred, the escrow agent may release the escrowed
funds or other property to or on the order of the developer upon
presentation of:

a. An affidavit by the developer that all of the following
conditions have been met:

(I) Expiration of the cancellation period.
(IT) Completion of construction.
(III) Closing.

(IV) Either:

(A) Execution, delivery, and recordation by each
interestholder of the nondisturbance and notice to creditors
instrument, as described in this section; or

(B) Transfer by the developer of legal title to the subject
accommodations and facilities, or all use rights therein, into a
trust satisfying the requirements of subparagraph 4. and the
execution, delivery, and recordation by each other
interestholder of the nondisturbance and notice to creditors
instrument, as described in this section.

b. A certified copy of each recorded nondisturbance and
notice to creditors instrument.

c. One of the following:

(I) A copy of a memorandum of agreement, as defined in s.
721.05, together with satisfactory evidence that the original
memorandum of agreement has been irretrievably delivered for
recording to the appropriate official responsible for
maintaining the public records in the county in which the
subject accommodations and facilities are located. The original
memorandum of agreement must be recorded within 180 days after

the date on which the purchaser executed her or his purchase

Page 6 of 38

CODING: Words strieken are deletions; words underlined are additions.




Florida Senate - 2015 CS for SB 932

594-04412A-15 2015932c1
175 agreement.
176 (IT) A notice delivered for recording to the appropriate
177 official responsible for maintaining the public records in each
178| county in which the subject accommodations and facilities are
179] located notifying all persons of the identity of an independent
180 escrow agent or trustee satisfying the regquirements of
181 subparagraph 4. that shall maintain separate books and records,
182 in accordance with good accounting practices, for the timeshare
183] plan in which timeshare licenses are to be sold. The books and
184 records shall indicate each accommodation and facility that is
185 subject to such a timeshare plan and each purchaser of a
186 timeshare license in the timeshare plan.
187 2. Timeshare estates.—If the timeshare plan is one in which
188 timeshare estates are to be sold and no cancellation or default
189| has occurred, the escrow agent may release the escrowed funds or
190 other property to or on the order of the developer upon

191| presentation of:

192 a. An affidavit by the developer that all of the following
193| conditions have been met:

194 (I) Expiration of the cancellation period.

195 (IT) Completion of construction.

1906 (ITITI) Closing.

197 b. If the timeshare estate is sold by agreement for deed, a

198 certified copy of the recorded nondisturbance and notice to

199 creditors instrument, as described in this section.

200 c. Evidence that each accommodation and facility:

201 (I) Is free and clear of the claims of any interestholders,

202 other than the claims of interestholders that, through a

203 recorded instrument, are irrevocably made subject to the
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204 timeshare instrument and the use rights of purchasers made
205 available through the timeshare instrument;
206 (IT) Is the subject of a recorded nondisturbance and notice
207 to creditors instrument that complies with subsection (3) and s.
208| 721.17; or
209 (ITI) Has been transferred into a trust satisfying the
210 requirements of subparagraph 4.
211 d. Evidence that the timeshare estate:
212 (I) Is free and clear of the claims of any interestholders,
213| other than the claims of interestholders that, through a
214 recorded instrument, are irrevocably made subject to the
215 timeshare instrument and the use rights of purchasers made
216 available through the timeshare instrument; or
217 (IT) Is the subject of a recorded nondisturbance and notice
218 to creditors instrument that complies with subsection (3) and s.
219 721.17.
220 3. Personal property timeshare interests.—If the timeshare
221| plan is one in which personal property timeshare interests are
222 to be sold and no cancellation or default has occurred, the
223 escrow agent may release the escrowed funds or other property to

224 or on the order of the developer upon presentation of:

225 a. An affidavit by the developer that all of the following
226 conditions have been met:

227 (I) Expiration of the cancellation period.

228 (IT) Completion of construction.

229 (ITI) Closing.

230 b. If the personal property timeshare interest is sold by

231 agreement for transfer, evidence that the agreement for transfer

232 complies fully with s. 721.06 and this section.
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233 c. Evidence that one of the following has occurred:
234 (I) Transfer by the owner of the underlying personal

235| property of legal title to the subject accommodations and

236| facilities or all use rights therein into a trust satisfying the
237 requirements of subparagraph 4.; or

238 (IT) Transfer by the owner of the underlying personal

239| property of legal title to the subject accommodations and

240 facilities or all use rights therein into an owners’ association
241 satisfying the requirements of subparagraph 5.

242 d. Evidence of compliance with the—previsiens—of

243 subparagraph 6., if required.

244 e. If a personal property timeshare plan is created with
245| respect to accommodations and facilities that are located on or
246| 1in an oceangoing vessel, including a “documented vessel” or a
247 “foreign vessel,” as defined and governed by 46 U.S.C., chapter
248 301:

249 (I) In making the transfer required in sub-subparagraph c.,
250 the developer shall use as its transfer instrument a document
251 that establishes and protects the continuance of the use rights
252 in the subject accommodations and facilities in a manner that is
253 enforceable by the trust or owners’ association.

254 (IT) The transfer instrument must shaltd comply fully with

255 the—provisteons—ef this chapter, must shaldt be part of the

256| timeshare instrument, and must shald contain specific provisions
257 that:

258 (A) Prohibit the wvessel owner, the developer, any manager
259 or operator of the vessel, the owners’ association or the

260 trustee, the managing entity, or any other person from incurring

261 any liens against the vessel except for liens that are required
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262 for the operation and upkeep of the vessel, including liens for
263 fuel expenditures, repairs, crews’ wages, and salvage, and
264| except as provided in sub-sub-subparagraphs 4.b.(III) and
265 5.b.(III). All expenses, fees, and taxes properly incurred in
266| connection with the creation, satisfaction, and discharge of any
267 such permitted lien, or a prorated portion thereof if less than
268 all of the accommodations on the vessel are subject to the
269 timeshare plan, shall be common expenses of the timeshare plan.
270 (B) Grant a lien against the vessel in favor of the owners’
271 association or trustee to secure the full and faithful
272 performance of the vessel owner and developer of all of their
273 obligations to the purchasers.
274 (C) Establish governing law in a jurisdiction that
275| recognizes and will enforce the timeshare instrument and the
276 laws of the jurisdiction of registry of the vessel.
277 (D) Require that a description of the use rights of
278| purchasers be posted and displayed on the vessel in a manner
279 that will give notice of such rights to any party examining the
280 vessel. This notice must identify the owners’ association or
281 trustee and include a statement disclosing the limitation on
282 incurring liens against the vessel described in sub-sub-sub-
283 subparagraph (A).
284 (E) Include the nondisturbance and notice to creditors
285 instrument for the vessel owner and any other interestholders.
286 (F) The owners’ association created under subparagraph 5.
287 or trustee created under subparagraph 4. shall have access to
288 any certificates of classification in accordance with the

289 timeshare instrument.

290 (ITITI) If the vessel is a foreign vessel, the vessel must be
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291 registered in a jurisdiction that permits a filing evidencing
292 the use rights of purchasers in the subject accommodations and
293 facilities, offers protection for such use rights against
294 unfiled and inferior claims, and recognizes the document or
295 instrument creating such use rights as a lien against the
296| vessel.
297 (IV) In addition to the disclosures required by s.
298 721.07(5), the public offering statement and purchase contract
299| must contain a disclosure in conspicuous type in substantially
300 the following form:
301
302 The laws of the State of Florida govern the offering of this
303 timeshare plan in this state. There are inherent risks in
304| purchasing a timeshare interest in this timeshare plan because
305 the accommodations and facilities of the timeshare plan are
306 located on a vessel that will sail into international waters and
307 into waters governed by many different jurisdictions. Therefore,
308 the laws of the State of Florida cannot fully protect your
309| purchase of an interest in this timeshare plan. Specifically,
310| management and operational issues may need to be addressed in
311 the jurisdiction in which the vessel is registered, which is
312 (insert jurisdiction in which vessel is registered). Concerns of
313| purchasers may be sent to (insert name of applicable regulatory

314 agency and address).

315
316 4. Trust.—
317 a. If the subject accommodations or facilities, or all use

318 rights therein, are to be transferred into a trust in order to

319 comply with this paragraph, the sweh transfer must shaltd take
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320| place pursuant to this subparagraph. If the accommodations or

321 facilities included in such transfer are subject to a lease, the

322| unexpired term of the lease must be disclosed as the term of the

323 timeshare plan pursuant to s. 721.07(5) (f)4.

324 b. Before Prier—+e the transfer by each interesthetder of
325 the subject accommodations and facilities, or all use rights

326 therein, to a trust, any lien or other encumbrance against such
327| accommodations and facilities, or use rights therein, must shaid
328| Dbe made subject to a nondisturbance and notice to creditors

329| instrument pursuant to subsection (3). A Ne transfer pursuant to
330 this subparagraph does not shaltdt become effective until the

331| trustee accepts the suweh transfer and the responsibilities set
332 forth herein. A trust established pursuant to this subparagraph
333| must shald comply with the following provisions:

334 (I) The trustee must skhald+ be an individual or a business

335 entity authorized and qualified to conduct trust business in
336 this state. Any corporation authorized to do business in this
337 state may act as trustee in connection with a timeshare plan
338| pursuant to this chapter. The trustee must be independent from
339 any developer or managing entity of the timeshare plan or any
340 interestholder of any accommodation or facility of such plan.

341 (IT) The trust must shalt be irrevocable so long as any

342| purchaser has a right to occupy any portion of the timeshare

343| property pursuant to the timeshare plan.

344 (ITII) The trustee may shaltd not convey, hypothecate,

345 mortgage, assign, lease, or otherwise transfer or encumber in
346 any fashion any interest in or portion of the timeshare property

347| with respect to which any purchaser has a right of use or

348 occupancy unless the timeshare plan is terminated pursuant to
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349 the timeshare instrument, or such conveyance, hypothecation,
350 mortgage, assignment, lease, transfer, or encumbrance is
351| approved by a vote of two-thirds of all voting interests of the
352 timeshare plan. Subject to s. 721.552, a vote of the voting

353| interests of the timeshare plan is not required for substitution

354 or for automatic deletion of accommodations or facilities and

355 a1l AT aa A 2o A~ A A gy o ri £ oAt At 900 oAl A g A
o AT |\ 5\ NS U S S W i § L0 |\ 5\ UPL W By @ B S Wl W LJ_Y (=9 A\ AW g mpy A vullltlcl«cllb JLAJ__LLJ\J._Lvl«_L\JLL
356 + 12N T+ heoat 1mtnraat o £ +1h Nt oAy £ +1h +amaalh o o
Ry T LT (SR i T8O T LTITT T T I T O TO oL [ i tJLA.L\.zLJ.DLLJC.LLJ oL [ i LSS Y § § A NS 5 @ R S ey
357 Th EeE SR a1l A+ £y 1 A xzra g~ o CEE I S RN s+~ 1N
. [ N i ) C 1T OO T T [SSJ5 3 N & iy e =y J.J.UL_,_I_J__Y T ALV IO ITTUTT 1T VVJ__I_L_,_I_J.J.\.j W I CTITTTT vy
358 Aasza SFfd+ A A~ xza N~ A S £ + 1 £ 7 3~ £ PN I I I PN
\A.(.A._YQ % N Sy WS wSp J_\.ak/\.a_LV_LJ.J.\.j TTOT IO g T J__I__I__I_J.J.\.j g (_A.J.J._Y t/\_,k_,_l_k_,_l_uj.l
359 rolat 3~ o+ IS PN IR P T NN T o rdar Th R ERTEIPE BN NN B
J_\.,_L(.A.L.,_Lll\.j ja U)\JL.,(.A._Lll_Lll\.j o OO T & AN R Sy wy W S W 8w J N A B s ALV o ITTUTT (S5 i N &> iy =y
360 hosr at anAa oy S Az o +h WS ERCE = £ +1h Aixz1a a1 ~Anl o
TV QL_LALL\ALLLKJ Ry AV L OoT [ i A\ AW i mpy w A [ i ALV 1o TUTT =]
+ NPT I~ N BN~ =R +h EENPENE I I I N
[ - &y LT LT O IO CT o Ry I tJCl—Ll—L\Jll

361 EIEN SN NN SN S DN £ +h P SN S
LLLL,CJ_tJ_LCL,LALLL\Jll L I o AT
362 (

363 association of the timeshare plan must shaltdt be the express

IV) All purchasers of the timeshare plan or the owners’

364| Dbeneficiaries of the trust. The trustee must shadtt act as a
365 fiduciary to the beneficiaries of the trust. The personal

366 liability of the trustee must shai+ be governed by ss.

367 736.08125, 736.08163, 736.1013, and 736.1015. The agreement
368 establishing the trust must shald set forth the duties of the

369| trustee. The trustee must shaitt be required to furnish promptly
370 to the division upon request a copy of the complete list of the
371| names and addresses of the owners in the timeshare plan and a
372 copy of any other books and records of the timeshare plan

373 required to be maintained pursuant to s. 721.13 that are in the
374 possession, custody, or control of the trustee. All expenses
375 reasonably incurred by the trustee in the performance of its
376| duties, together with any reasonable compensation of the

377 trustee, must shalt be common expenses of the timeshare plan.
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(V) The trustee may shatdt not resign upon less than 90
days’ prior written notice to the managing entity and the
division. A Ne resignation does not shalt+ become effective until
a substitute trustee, approved by the division, is appointed by
the managing entity and accepts the appointment.

(VI) The documents establishing the trust arrangement must
shatd constitute a part of the timeshare instrument.

(VII) For trusts holding property in a timeshare plan
located outside this state, the trust and trustee holding such
property are shali—Pbe deemed in compliance with the requirements
of this subparagraph if the sweh trust and trustee are
authorized and qualified to conduct trust business under the
laws of the sweh Jjurisdiction and the agreement or law governing
the sweh trust arrangement provides substantially similar
protections for the purchaser as are required in this
subparagraph for trusts holding property in a timeshare plan in
this state.

(VIII) The trustee must shai+ have appointed a registered
agent in this state for service of process. In the event such a
registered agent is not appointed, service of process may be
served pursuant to s. 721.265.

5. Owners’ association.—

a. If the subject accommodations or facilities, or all use
rights therein, are to be transferred into an owners’
association in order to comply with this paragraph, such
transfer must shald take place pursuant to this subparagraph.

b. Prior to the transfer by—eachinteresthelder of the
subject accommodations and facilities, or all use rights

therein, to an owners’ association, any lien or other
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407 encumbrance against such accommodations and facilities, or use
408| rights therein, must shadtd be made subject to a nondisturbance
409| and notice to creditors instrument pursuant to subsection (3). A
410| Ne transfer pursuant to this subparagraph does not shalt become
411| effective until the owners’ association accepts the sueh
412 transfer and the responsibilities set forth herein. An owners’
413 association established pursuant to this subparagraph must shadd
414 comply with the following provisions:

415 (I) The owners’ association must shatdt be a business entity

416| authorized and qualified to conduct business in this state.

417| Control of the board of directors of the owners’ association
418| must be independent from any developer or managing entity of the
419| timeshare plan or any interestholder.

420 (II) The bylaws of the owners’ association must shai:

421| provide that the corporation may not be voluntarily dissolved
422 without the unanimous vote of all owners of personal property
423 timeshare interests so long as any purchaser has a right to

424 occupy any portion of the timeshare property pursuant to the
425 timeshare plan.

426 (IIT) The owners’ association may shad* not convey,

4277 hypothecate, mortgage, assign, lease, or otherwise transfer or
428 encumber in any fashion any interest in or portion of the

429| timeshare property with respect to which any purchaser has a
430 right of use or occupancy, unless the timeshare plan is

431 terminated pursuant to the timeshare instrument, or unless such
432 conveyance, hypothecation, mortgage, assignment, lease,

433 transfer, or encumbrance is approved by a vote of two-thirds of

434 all voting interests of the association and the swek decision is

435 declared by a court of competent jurisdiction to be in the best
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interests of the purchasers of the timeshare plan. The owners’

association must shaltd notify the division in writing within 10

days after receiving notice of the filing of any petition
relating to obtaining such a court order. The division has shadt
kave standing to advise the court of the division’s
interpretation of the statute as it relates to the petition.

(IV) All purchasers of the timeshare plan must shadd be
members of the owners’ association and must shait be entitled to
vote on matters requiring a vote of the owners’ association as
provided in this chapter or the timeshare instrument. The
owners’ association must shald act as a fiduciary to the
purchasers of the timeshare plan. The articles of incorporation
establishing the owners’ association must shait set forth the
duties of the owners’ association. All expenses reasonably
incurred by the owners’ association in the performance of its
duties, together with any reasonable compensation of the
officers or directors of the owners’ association, must shatt be
common expenses of the timeshare plan.

(V) The documents establishing the owners’ association must
shatt constitute a part of the timeshare instrument.

(VI) For owners’ associations holding property in a
timeshare plan located outside this state, the owners’
association holding the sweh property 1is shaii—be deemed in
compliance with the requirements of this subparagraph if such
owners’ association is authorized and qualified to conduct
owners’ association business under the laws of such jurisdiction
and the agreement or law governing such arrangement provides
substantially similar protections for the purchaser as are

required in this subparagraph for owners’ associations holding
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465| property in a timeshare plan in this state.

466 (VII) The owners’ association must skhatd have appointed a

467| registered agent in this state for service of process. In the
468 event such a registered agent cannot be located, service of

469| process may be made pursuant to s. 721.265.

470 6. Personal property subject to certificate of title.—If
471 any personal property that is an accommodation or facility of a
472 timeshare plan is subject to a certificate of title in this

473 state pursuant to chapter 319 or chapter 328, the following

474| notation must be made on such certificate of title pursuant to
475 s. 319.27(1) or s. 328.15(1):

476
477 The further transfer or encumbrance of the property subject to
478 this certificate of title, or any lien or encumbrance thereon,
479| 1is subject to the requirements of section 721.17, Florida

480 Statutes, and the transferee or lienor agrees to be bound by all
481 of the obligations set forth therein.

482
483 7. Certified document copies.—If the developer has

484| previously provided a certified copy of any document required by
485 this paragraph, she or he may for all subsequent disbursements
486 substitute a true and correct copy of the certified copy,

487| provided no changes to the document have been made or are

488 required to be made.

489 8. Rights transferred into trust or owners’ association.—In

490 the event that use rights relating to an accommodation or
491 facility are transferred into a trust pursuant to subparagraph

492 4. or into an owners’ association pursuant to subparagraph 5.,

493| all other interestholders, including the owner of the underlying
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494 fee or underlying personal property, must execute a
495 nondisturbance and notice to creditors instrument pursuant to

496 subsection (3).

497 Section 4. Section 721.125, Florida Statutes, is created to
498 read:

499 721.125 Extension or termination of timeshare plans.—

500 (1) Unless the timeshare instrument provides otherwise, the

501 vote or written consent, or both, of at least 60 percent of all

502| of the voting interests in the timeshare plan may extend or

503| terminate the term of a timeshare plan at any time. If the term

504 of a timeshare plan is extended pursuant to this section, all

505| rights, privileges, duties, and obligations created under

506 applicable law or the timeshare instrument continue in full

507 force to the same extent as if the extended termination date of

508 the timeshare plan were the original termination date of the

509 timeshare plan. If a timeshare plan terminates pursuant to this

510 section, the termination has immediate effect pursuant to

511 applicable law and the timeshare instrument as if the effective

512| date of the termination were the original date of termination.

513 (2) If a termination or extension vote or consent pursuant

514 to subsection (1) is proposed for a component site of a

515| multisite timeshare plan located in this state, the proposed

516| termination or extension is effective only if the person

517 authorized to make additions or substitutions of accommodations

518 and facilities pursuant to the timeshare instrument also

519| approves the termination or extension.

520 (3) This section applies only to a timeshare plan that has

521| been in existence for at least 25 years as of the effective date

522 of the termination or extension vote or consent required by
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523 subsection (1).
524 Section 5. Subsection (4) of section 721.14, Florida

525 Statutes, 1s amended to read:
526 721.14 Discharge of managing entity.—

527 (4) (a) An owners’ association and a manager or management

528 firm may, in the management contract or other written document,

529 agree to the transition procedures and related time periods to

530 be followed in the event the manager or management firm is

531| discharged pursuant to this section. If there is no written

532 agreement between the parties which covers the matters set forth

533 in paragraphs (b) and (c), the provisions of paragraphs (b) and
534 (c) shall apply.
535 (b) Within 90 days after the date on which the manager or

536| management firm is notified by the owners’ association of the

537 successful termination vote pursuant to subsection (1), the

538 terminated managing entity shall transfer to the owners’

539| association or the new manager or management firm all relevant

540 data held by the managing entity and related to any reservation

541 system for the timeshare plan, including, but not limited to:

542 1. The names, addresses, and reservation status of all

543 accommodations.

544 2. The names and addresses of all purchasers of timeshare

545 interests.

546 3. All outstanding confirmed reservations and reservation

547 requests.

548 4. Such other records and information as are necessary to

549| permit the uninterrupted operation and administration of the

550 timeshare plan. However, the information required to be

551 transferred does not include private information of the
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terminated managing entity which is not directly related to

operation and management of the timeshare plan.

(c) All reasonable costs incurred by the terminated

managing entity in carrying out the transfer of information

required by this subsection shall be reimbursed to the

terminated managing entity as a common expense of the timeshare

plan within 10 days after the completed transfer of the data

described in paragraph (b) This—seetion—shall not—appty—Ee
sersorat—propertytimesaare—ptans.
Section 6. Subsections (5) and (7) of section 721.52,

Florida Statutes, are amended to read:
721.52 Definitions.—As used in this chapter, the term:

(5) “Nonspecific multisite timeshare plan” means a

multisite timeshare plan eceontaining—timesharetieenses—eor

£5+ with respect to which a
purchaser receives a right to use all of the accommodations and
facilities, if any, of the multisite timeshare plan through the
reservation system, but no specific right to use any particular
accommodations and facilities for the remaining term of the
multisite timeshare plan in the event that the reservation
system is terminated for any reason prior to the expiration of
the term of the multisite timeshare plan.

(7) “Specific multisite timeshare plan” means a multisite

timeshare plan eentainingtimeshare licenses—or personat
property—timeshareinterestsy with respect to which a purchaser
receives a specific right to use accommodations and facilities,
if any, at one component site of a multisite timeshare plan,
together with use rights in the other accommodations and

facilities of the multisite timeshare plan created by or
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acquired through the reservation system.

Section 7. Paragraph (e) of subsection (1) of section
721.53, Florida Statutes, 1s amended to read:

721.53 Subordination instruments; alternate security
arrangements.—

(1) With respect to each accommodation or facility of a
multisite timeshare plan, the developer shall provide the
division with satisfactory evidence that one of the following
has occurred with respect to each interestholder prior to
offering the accommodation or facility as a part of the
multisite timeshare plan:

(e) The interestholder has transferred the subject
accommodation or facility or all use rights therein to a trust

that complies with this paragraph. If the accommodation or

facility included in such transfer is subject to a lease, the

unexpired term of the lease must be disclosed as the term of

that component site pursuant to s. 721.55(4) (a). Prior to the

sweh transfer, any lien or other encumbrance against the sueh
accommodation or facility must shai+ be made subject to a
nondisturbance and notice to creditors instrument pursuant to
paragraph (a) or a subordination and notice to creditors
instrument pursuant to paragraph (b). A Ne transfer pursuant to
this paragraph does not shalt become effective until the trust
accepts the sweh transfer and the responsibilities set forth
herein. A trust established pursuant to this paragraph must
shatt comply with the following provisions:

1. The trustee must shatd+ be an individual or a business

entity authorized and qualified to conduct trust business in

this state. Any corporation authorized to do business in this
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610 state may act as trustee in connection with a timeshare plan
611| pursuant to this chapter. The trustee must be independent from
612 any developer or managing entity of the timeshare plan or any
613| interestholder of any accommodation or facility of such plan.
614 The same trustee may hold the accommodations and facilities, or
615| wuse rights therein, for one or more of the component sites of
616 the timeshare plan.
617 2. The trust must shald be irrevocable so long as any
618| purchaser has a right to occupy any portion of the timeshare
619| property pursuant to the timeshare plan.
620 3. The trustee may shad+ not convey, hypothecate, mortgage,
621 assign, lease, or otherwise transfer or encumber in any fashion
622 any interests in or portion of the timeshare property with
623 respect to which any purchaser has a right of use or occupancy
624 unless the timeshare plan is terminated pursuant to the
625 timeshare instrument, or the timeshare property held in trust is
626| deleted from a multisite timeshare plan pursuant to s.
627 721.552(3), or such conveyance, hypothecation, mortgage,
628 assignment, lease, transfer, or encumbrance is approved by vote
629 of two-thirds of all voting interests of the timeshare plan.

630 Subject to s. 721.552, a vote of the voting interests of the

631 timeshare plan is not required for substitution or for automatic

632 deletion of accommodations or facilities and——steh deeision—is
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634 irnterests—eof the purehasersof the timeshare ptan.
635 4. All purchasers of the timeshare plan or the owners’

636 association of the timeshare plan must shaltd: be express

637 beneficiaries of the trust. The trustee must shatt act as a

638 fiduciary to the beneficiaries of the trust. The personal
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liability of the trustee must shait be governed by ss.

736.08125, 736.08163, 736.1013, and 736.1015. The agreement
establishing the trust must shaidt set forth the duties of the
trustee. The trustee must shatt be required to furnish promptly

to the division upon request a copy of the complete list of the
names and addresses of the owners in the timeshare plan and a
copy of any other books and records of the timeshare plan
required to be maintained pursuant to s. 721.13 which &hat are
in the possession of the trustee. All expenses reasonably
incurred by the trustee in the performance of its duties,
together with any reasonable compensation of the trustee, must
shatt be common expenses of the timeshare plan.

5. The trustee may shadtd not resign upon less than 90 days’
prior written notice to the managing entity and the division. A
Ne resignation is not shall-—beeceme effective until a substitute
trustee, approved by the division, 1s appointed by the managing
entity and accepts the appointment.

6. The documents establishing the trust arrangement must
shatt constitute a part of the timeshare instrument.

7. For trusts holding property in component sites located
outside this state, the trust holding such property is shaii—be
deemed in compliance with the requirements of this paragraph, if
the sweh trust is authorized and gqualified to conduct trust
business under the laws of the sweh jurisdiction and the
agreement or law governing the sweh trust arrangement provides
substantially similar protections for the purchaser as are
required in this paragraph for trusts holding property in a

component site located in this state.

8. The trustee must appoint shalt—haveappointed a
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registered agent in this state for service of process. In the
event sweh a registered agent is not appointed, service of
process may be served pursuant to s. 721.265.

Section 8. Section 721.54, Florida Statutes, 1s amended to

read:
:
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Section 9. Paragraphs (a) and (h) of subsection (4),

subsection (5), and paragraph (1) of subsection (7) of section
721.55, Florida Statutes, are amended to read:

721.55 Multisite timeshare plan public offering statement.—
FEach filed public offering statement for a multisite timeshare
plan shall contain the information required by this section and
shall comply with the provisions of s. 721.07, except as
otherwise provided therein. The division is authorized to
provide by rule the method by which a developer must provide
such information to the division. Each multisite timeshare plan
filed public offering statement shall contain the following
information and disclosures:

(4) A text, which shall include, where applicable, the
information and disclosures set forth in paragraphs (a)-(1).

(a) A description of the multisite timeshare plan,
including its term, legal structure, and form of ownership, and-
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inaetude the term of each component site within the multisite

timeshare plan. The term of each component site which is shorter

than the term of the multisite timeshare plan must be disclosed

in conspicuous type.

(h) A description of the purchaser’s liability for common
expenses of the multisite timeshare plan, including the
following:

1. A description of the common expenses of the plan,
including the method of allocation and assessment of such common
expenses, whether component site common expenses and real estate
taxes are included within the total common expense assessment of
the multisite timeshare plan, and, if not, the manner in which
timely payment of component site common expenses and real estate

taxes will shadtd be accomplished.

2. A description of any cap imposed upon the level of

common expenses payable by the purchaser.

a. tr—rme—evenrt—shalt The total common expense assessment
for the multisite timeshare plan in a given calendar year may
not exceed 125 percent of the total common expense assessment
for the plan in the previous calendar year.

b. Component site common expenses and ad valorem taxes may

not be included in calculating the total common expense

assessment under sub-subparagraph a.

3. A description of the entity responsible for the
determination of the common expenses of the multisite timeshare
plan, as well as any entity which may increase the level of
common expenses assessed against the purchaser at the multisite

timeshare plan level.
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4. A description of the method used to collect common
expenses, including the entity responsible for such collections,
and the lien rights of any entity for nonpayment of common
expenses. 1If the common expenses of any component site are
collected by the managing entity of the multisite timeshare
plan, a statement to that effect together with the identity and
address of the escrow agent required by s. 721.56(3).

5. If the purchaser will receive an interest in a
nonspecific multisite timeshare plan, a statement that a
multisite timeshare plan budget is attached to the public
offering statement as an exhibit pursuant to paragraph (7) (c).
The multisite timeshare plan budget must shai: comply with +he
provisitens—ef s. 721.07(5) (t).

6. If the developer intends to guarantee the level of
assessments for the multisite timeshare plan, the sweh guarantee
must be based upon a good faith estimate of the revenues and
expenses of the multisite timeshare plan. The guarantee must
include a description of the following:

a. The specific time period, measured in one or more
calendar or fiscal years, during which the guarantee will be in
effect.

b. A statement that the developer will pay all common
expenses incurred in excess of the total revenues of the
multisite timeshare plan, if the developer is to be excused from
the payment of assessments during the guarantee period.

c. The level, expressed in total dollars, at which the
developer guarantees the assessments. If the developer has
reserved the right to extend or increase the guarantee level, a

disclosure must be included to that effect.
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7. If required under applicable law, the developer must
shatt also disclose the following matters for each component
site:

a. Any limitation upon annual increases 1in common expenses;

b. The existence of any bad debt or working capital
reserve; and

c. The existence of any replacement or deferred maintenance
reserve.

(5) (a) Sweh Other information as the division determines 1is
necessary to fairly, meaningfully, and effectively disclose all
aspects of the multisite timeshare plan, including, but not
limited to, any disclosures made necessary by the operation of
s. 721.03(8).

(b) Hewewery If a developer has, in good faith, attempted
to comply with the requirements of this chapter seetiens and if+
ia—faet+ the developer has substantially complied with the
diseteosugre requirements of this chapter, nonmaterial errors or

omissions are shaldt not be actionable, are not violations of

this chapter, and do not give rise to any purchaser cancellation

(7) The following documents must shadtt be included as
exhibits to the filed public offering statement, if applicable:

(1)1. If the multisite timeshare plan contains any
component sites located in this state, the information required
by s. 721.07(5) pertaining to each such component site unless

exempt pursuant to s. 721.03.

2. If the purchaser receives will-—reeceivea—timeshare

estatepursgant—+teos+—+21-57/—>6* an interest in a specific
multisite timeshare plan—F#m—a component site that is located
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outside eof this state but that whiekh is offered in this state,
the information required by s. 721.07(5) pertaining to that

component site, provided, however, that theprovisiens—ef s.
721.07(5) (t) must shadd only require disclosure of information
related to the estimated budget for the timeshare plan and
purchaser’s expenses as required by the jurisdiction in which
the component site is located.

Section 10. Paragraph (c) of subsection (2) of section
721.551, Florida Statutes, is amended to read:

721.551 Delivery of multisite timeshare plan purchaser
public offering statement.—

(2) The developer shall furnish each purchaser with the
following:

(c) If the purchaser receives wiltl—reeeivea—timeshare

+
C

estatepursgant—+teos+—+21-57—o* an interest in a specific
multisite timeshare plan—+m—= component site located in this
state, the developer must skhaltdt also furnish the purchaser with
the information required to be delivered pursuant to s.

721.07(6) (a) and (b) for that £he component site in—whichthe

i1 o T.7 33 n
T

Section 11. Subsection (2) and paragraph (c) of subsection

o+ N N N S I NN S N
o COOCT A\ - TTTC T I T O C =TT T Ot/cb_L

(3) of section 721.552, Florida Statutes, are amended to read:
721.552 Additions, substitutions, or deletions of component
site accommodations or facilities; purchaser remedies for
violations.—Additions, substitutions, or deletions of component
site accommodations or facilities may be made only in accordance
with the following:
(2) SUBSTITUTIONS.—
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(a) Substitutions are available only for nonspecific

multisite timeshare plans. Specific multisite timeshare plans e

££

ool o o
CLTIT [ Y N u =y =]

prans—e i tes—pursuvant—te—s—+2+-5+ may not

contain an accommodation substitution right.

(b) The timeshare instrument must shatt provide for the

following:

1. The basis upon which new accommodations and facilities
may be substituted for existing accommodations and facilities of
the multisite timeshare plan; by whom substitutions may be made;
and the basis upon which the determination may be made to cause
the sweh substitutions to occur.

2. The replacement accommodations and facilities must
provide purchasers with an opportunity to enjoy a substantially

similar or improved vacation experience as compared to the

experience as—wasS avallable at with the replaced accommodation
or facility. In determining whether the replacement
accommodations and facilities will provide a substantially

similar or improved vacation experience, all relevant factors

must be considered, including, but not limited to, some or all
of the following: size, capacity, furnishings, maintenance,
location (geographic, topographic, and scenic), demand, ard
availability for purchaser use, and recreational capabilities.

3. The extent, if any, to which purchasers will have the
right to consent to any proposed substitutions.

(c) Ne Substitutions may not be made during the first year
after the developer begins to offer the multisite timeshare
plan.

(d)1. If the timeshare instrument provides that the

developer, acting unilaterally, is the person authorized to make
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substitutions, the developer may not substitute Ne—more

pereent—of—+the available accommodations in the multisite

timeshare plan at—a—givenr—componenrt——Ssitemay undergo
swbstituetieon in a given calendar year pursuant to paragraph (e)

if the number of such substituted accommodations provides more

than 10 percent of the total annual use availability in the

multisite timeshare plan calculated in 7-day increments in—which
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If the timeshare instrument provides that the managing

entity is the person authorized to make substitutions and if the

managing entity is under common ownership or control with the

developer, the managing entity may not substitute available

accommodations in the multisite timeshare plan in a given

calendar year pursuant to paragraph (e) if the number of the

substituted accommodations provides more than 10 percent of the

total annual use availability in the multisite timeshare plan

calculated in 7-day increments.

3. If the timeshare instrument provides that the managing

entity is the person authorized to make substitutions and if the

managing entity is not under common ownership or control with

the developer, the managing entity may not substitute available

accommodations in the multisite timeshare plan in a given

calendar year pursuant to paragraph (e) if the number of the

substituted accommodations provides more than 25 percent of the

total annual use availability in the multisite timeshare plan

calculated in 7-day increments.

4. If the person authorized to make substitutions receives,
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within 21 days after the date of the notice of substitution

required by paragraph (e), a written objection to the proposed

substitution from at least 10 percent of all purchasers in the

multisite timeshare plan, the managing entity must conduct a

meeting of the purchasers within 30 days after the end of the

21-day period. The proposed substitution is deemed ratified

unless a majority of purchasers voting in person or by proxy at

the meeting reject the proposed substitution, provided that at

least 25 percent of all purchasers cast votes. This subparagraph

does not apply if the timeshare instrument provides that

purchasers will have no right to consent to any proposed

substitution.

5. This paragraph does not apply if the proposed

substitution has been approved in advance pursuant to paragraph
(f) .

(e) The person authorized to make substitutions must shatd
notify all purchasers of the multisite timeshare plan in writing
of her or his intention to delete accommodations or facilities

site and to substitute them with other

NN I
[

specified accommodations or facilities pursuant to this

subsection. This notice must be given at least 6 months in
advance of the date that the proposed substitution will occur;

must state the last day after the end of the 6-month period on

which reservations will be accepted from purchasers for use of

the accommodations to be deleted; and must state that purchasers

shall have 21 days after the date of the notice of substitution

to file a written objection with the person authorized to make

substitutions——and—+thenetice must infeormthe purchasers—+that

+1n
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Substitutions made pursuant to this paragraph are shalt not be

subject to theprevisiens—ef subparagraph (b)2.

(g) If the person authorized to make substitutions has

complied with this subsection and the timeshare instrument, the

trustee of a timeshare trust qualified under s. 721.53(1) (e) may

convey title to any accommodation and facility that has been

designated or approved for substitution when directed by the

person authorized to make substitutions without any further vote

or other authorization of the purchasers of the multisite

timeshare plan.

(h) The person who is authorized by the timeshare
instrument to make substitutions to the multisite timeshare plan
pursuant to this subsection must shkhaldt act as a fiduciary i=m

sgeh—eapaeceity in the best interests of the purchasers of the

plan as a whole and must shaddt adhere to the demand balancing
standard set forth in s. 721.56(6) in connection with the sueh
substitutions. Substitutions that are otherwise permitted may be
made only so long as a one-to-one use right to use night
requirement ratio is maintained at all times.

(3) DELETIONS.—
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provide that a component site will be automatically deleted upon
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Automatic deletion.—The timeshare instrument may

ar
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the expiration of its term
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fHie = or as otherwise provided in
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imeshare instrument. However, the timeshare instrument must

also provide that in the event a component site is deleted from
the plan in this manner, either a sufficient number of

purchasers of the plan will also be deleted, or a sufficient

number of replacement accommodations and facilities that comply
(2) (b) 2.

accommodations and facilities,

with subparagraph will be substituted for the deleted

SO as to maintain no greater than

a one-to-one use right to use night requirement ratio.

Section 12. Subsection (5) of section 721.56, Florida

Statutes, i1s amended to read:
721.56 Management of multisite timeshare plans; reservation
systems; demand balancing.—
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reservatieon——systems Nothing eemtained in this part precludes
shatt—preetude a manager or management firm that is serving as

managing entity of a multisite timeshare plan from providing in
its contract with the purchasers or owners’ association of the

multisite timeshare plan or in the timeshare instrument that the
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Florida Senate - 2015 CS for SB 932

594-04412A-15 2015932c1
timeshare plan in which timeshare estates are offered+—ether
thanr—a—trustmecting the reguirements—of s—F+21-068+ must contain

or provide for all of the following matters:

(a) The purchaser will receive a timeshare estate as
defined in s. 721.05 in one of the component sites of the
specific multisite timeshare plan. The use rights in the other
component sites of the multisite timeshare plan must shald be
made available to the purchaser through the reservation system
pursuant to the timeshare instrument.

(b) In the event that the reservation system is terminated
or otherwise becomes unavailable for any reason prior to the
expiration of the term of the specific multisite timeshare plan:

1. The purchaser will be able to continue to use the
accommodations and facilities of the component site in which she
or he has been conveyed a timeshare estate in the manner

described in the timeshare instrument for that component site

for the remaining term of the timeshare estate; and

2. Any use rights in that component site which had
previously been made available through the reservation system to
purchasers of the specific multisite timeshare plan who were not
offered a timeshare estate at that component site will terminate
when the reservation system is terminated or otherwise becomes
unavailable for any reason.

Section 14. This act shall take effect July 1, 2015.
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